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or 

CITY   OF  NEW  YORK 

AT  GENERAL  TERIL 


BxTFUS  K.  Delafibld  and  Oeobob  BAX^rait,  Plaintiffs 
and  BespoudentSt  v.  Aabon  DeGrauw,  Defendant  and 
Appellant. 

L  The  plaintiffis  agreed  to  deliver  to  the  defendant  a  certain  quantitj  of 
cement,  to  be  packed  in  air  tight  oak  barrels,  and  to  be  subject  to  inspection 
of  the  United  States  Government  inspector,  and  to  be  delivered  at  New 
York  or  Rondoiit  (on  the  Hudson)  at  specified  prices,  at  a  credit  of  thirty 
days  from  tlie  time  of  delivery,  plaintifl^  reserving  the  right  to  pack  it  in 
hard  wood  barrels  if  the  Government  would  receive  it  so;  and  the  contract 
expressed  that  ihe  cement  was  for  the  Pensacola  Navy  Yard. 
ffeidf  1.  That  by  the  true  construction  of  this  contract,  delivery,  and  accept- 
ance by  defendant^  at  New  York  or  Rondout,  entitled  the  plaintifis  to 
payment  thirty  days  thereafter,  although  the  cement  had  not  within  tliat 
time  been  improved  on  inspection  at  Pensacola.  Passing  inspection  was 
not  a  condition  precedent  to  the  right  to  demand  payment 

2.  That  such  right  was,  however,  liable  to  be  defeated  by  the  rejection  of 
the  cement  on  inspection  at  Pensacola ;  and  if  so  rejected  before  suit  brought, 
the  defendant  might  avail  himself  of  it  as  a  failure  of  the  consideration  of 
his  contract,  and  would  not  be  restricted  to  setting  it  up  as  a  counterclaim. 

Z.  That  by  accepting  cement  packed  in  barrels,  which  were  neither  oak 
nor  air  tight,  the  defendant  waived  the  provision  of  the  contract  which 
required  such  barrels,  hot  might  nevertheless  rely  on  the  provision  that  it 
should  pass  inspection. 

i.  That  to  esUblish  a  defense  as  to  any  part  of  the  cement  which  was 
xejected  upon  in^>ection,  defendant  must  have  notified  the  plaintiffs^  not 

B06W. — ^VoL.  UL       1 


2  OA^BS  m  THE  SUP^IOE  OOUET. 

\ 

Delafleld  et  al,  y.  DeGrauw. 

only  of  its  rejection,  but  also  that  it  was  at  their  disposal  or  was  subject 
to  their  orders,  aud  must,  in  some  manner  (adapted  to  its  then  situation), 
have  furnished  them  with  the  means  of  controlling  it    Merely  informing  the 
plfuntiSs  that  a  part  of  it  had  been  '^  rejected  at  Pensacola,"  (without  say-' 
ing  how  much),  "  and  that  it  lay  there,"  is  not  enough. 

5.  Tliat  to  establish  a  counterclaim  for  damages  for  such  breach,  defend- 
ant must  prove  his  damages.  Proof  of  mere  rejection  on  inspection  would 
entitle  him  at  most  to  nominal  damages;  and  this  alone  is  not  ground  for 
reversing  a  judgment  against  liim  for  the  price. 

6.  In  such  an  action,  evidence  tending  to  show  that  the  cement  was 
rejected  because  injured  by  careless  handling  on  the  part  of  the  defendant 
is  admissible. 

7.  Evidence  of  a  conversation  between  the  parties  at  the  time  of  delivery, 
as  to  Uie  quality  of  ihe  barrels,  and  evidence  tliat  the  Qovernment  gave  plain- 
tiffs leave  to  use  hard  wood  barrels  instead  of  oak,  may  be  competent ;  but 
evidence  of  the  conversation  of  the  parties  at  or  before  executing  the 
contract,  as  to  where  they  intended  the  inspection  to  be  had,  and  what 
they  meant  by  delivery,  is  not  competent 

8.  Heid,furtfierj  that  a  general  offer  by  defendant  to  give  evidence  of  money 
paid  by  him  to  remove  the  worthless  part  of  the  rejected  cement  which 
was  required  by  his  contract  with  the  Government  before  he  could  be  paid 
for  any  of  that  which  was  received,  when  no  proof  had  been  given  that  it 
was  worthless,  nor  any  evidence  as  to  how  it  was  disposed  o^  nor  any  proof 
of  an  offer  to  return  it^  was  properly  refused. 

9.  An  agreement  by  the  plaintiffs  with  the  master  of  a  vessel  which  the 
defendant  chartered,  to  pay  demurrage  for  delay,  cannot  form  the  basis  of 
a  counterclaim  by  the  defendant  against  the  plaintiffs  for  such  demurrage 
paid  by  him. 

10.  Were  it  othervinse,  it  would  not  be  admissible  to  inquire  of  a  witness 
what  tlie  master  demanded ;  but  the  inquiry  should  be,  how  long  was  the 
vessel  detained  and  what  was  the  rate  or  amount  of  the  demurrage? 

2.  At  the  close  of  the  trial,  it  ia  in  the  discretion  of  a  Referee,  whether  he  will 
allow  depositions  to  be  read  as  to  matters  which  should  be  proved  by  a 
plaintiff  or  defendant  before  he  rests,  and  his  refusal  to  allow  it  is  not 
matter  of  exception. 

3.  Moreover,  where  such  depositions  are  not  embodied  in  the  case  on  appeal, 
the  Court  cannot  review  the  Referee's  discretion  in  this  respect 

(Before  Bosworth,  Oh.  J.,  and  Woodruff  and  Whitb,  J.  J.) 
Heard,  November  11;  decided,  December  7,  1861. 

Appeal  from  a  judgment  entered  on  the  report  of  S.  F. 
Nasb,  Esq.,  as  Beferee. 

Bnfus  K.  Delafield  and  George  Baxter  sued  Aaron  A. 
DeOrauw,  on  a  contract,  by  which  Delafield  and  Baxter 
had  agreed  ^*  to  deliver  to  Aarou  A.  DeGrauw  forty-two 
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hundred  barrels  of  hydraulic  cement,  to  be  equal  in  quality 
to  the  best  Bosendale  or  Newark  manufacture,  to  be  packed 
m  air-tight,  oak  barrels,  well  lined  witb  paper,  each  barrel 
to  contain  not  less  than  three  hundred  pounds  of  cement, 
and  to  be  subject  to  the  inspection  of  the  United  States 
Government  inspector,  and  at  said  Aaron  A.  DeOrauw's 
option  as  to  the  place  of  delivery,  to  be  delivered  at  the  fol- 
lowing places  at  the  option  of  said  DeOrauw,  viz. :  Bondout, 
at  the  tackle  of  the  vessel,  ninety  cents  per  barrel  {  New 
York  Oity,  at  the  tackle  of  the  vessel,  ninety-five  cents  per 
barrel,  at  a  credit  of  thirty  days  from  the  time  of  delivery,  to 
be  approved  paper.  Delafleld  &  Baxter  reserve  the  right,  if 
the  United  States  Government  will  receive  the  cement  in 
hard  wood  barrels,  to  pack  the  same  in  such  barrels ;  all  the' 
cement  to  be  received  by  Aaron  A.  DeGrauw  within  four 
months.    The'  above  cement  is  for  Pensacola  Navy  Yard." 

The  complaint  alleged  i>erformanoe  by  plaintiffs,  by 
delivering  in  various  parcels,  and  admitted  a  part  pay- 
ment, and  demanded  judgment  for  the  balance  due. 

The  answer,  admitting  the  contract,  denied  performance, 
and  alleged  that,  although  the  plaintiffs  had  placed  on 
board  certain  vessels,  bound  to  Pensacola,  certain  barrels  of 
the  cement,  the  said  cement  was  not  according  to  the  con- 
tract, and  did  not  bear  the  inspection  of  the  United  States 
Government  inspector,  as  required  by  the  contract;  but, 
on  the  contrary,  a  great  part  was  rejected  by  the  inspector 
and  was  not  received  by  said  Government ;  and  further 
alleged  that,  upon  plaintiffs'  assurance  that  the  cement  so 
delivered  was  in  accordance  with  the  contract,  the  defend- 
ant had  paid  the  plainti£&  in  part,  but  that  the  cement  was 
never  accepted  by  him. 

In  a  subsequent  part  of  the  answer  the  defendant  alleged, 
for  a  counterclaim,  that  the  plaintiffs  failed  to  perform  the 
contract,  and  did  not  furnish  cement  of  the  proper  quality, 
nor  was  the  same  packed  as  by  the  contract  they  had  agreed ; 
and  that  by  reason  thereof  the  defendant  was  compelled 
to  purchase  other  cement  and  other  barrels  at  an  advanced 
price,  and  to  pay  ficeight  on  the  same,  and  commissions 
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ftnd  expenses  about  the  same,  and  about  the  cement  fur- 
nished by  the  plaintiffs;  all  which  sums  of  money  he 
claimed  to  recover  of  the  plaintiffs* 

The  answer  also  contained  another  counterclaim  for 
demurrage  of  a  vessel  chartered  by  the  defendant,  and 
which  demurrage  defendant  alleged  was  incurred  for  the 
benefit  and  at  the  request  of  plaintiffs,  and  on  their  promise 
to  pay  therefor. 

On  the  trial,  one  of  the  plaintiffs,  examined  as  a  witness, 
was  x>^rmitted,  against  defendant's  objection,  to  testify 
as  to  conversations  with  the  defendant  in  respect  to  the  ^ 
cement,  at  or  after  the  delivery,  at  which  the  defendant,  or 
one  of  his  clerks,  expressed  his  satisfaction  at  the  quality 
of  the  barrels. 

The  plain  tiflb  offered  in  evidence  their  correspondence 
with  officers  of  the  Qovernment,  in  which  the  latter  gave 
their  consent  to  have  the  cement  delivered  in  hard  wood 
barrels  instead  of  oak.  This  evidence  was  admitted  against 
the  objection  of  defendant. 

The  defendant  offered  evidence  as  to  what  was  said  by 
the  parties  to  the  contract,  at  the  time  of  its  execution,  as 
to  whether  the  inspection  intended  was  to  be  in  Pensacola 
OT  New  York,  and  as  to  whether  •*  delivery  *'  in  the  con- 
tract meant  delivery  to  defendant  or  to  the  vessel.  This 
evidence  was  excluded  and  the  defendant  excepted. 

The  grounds  of  the  other  exceptions  sufficiently  appear 
in  the  opinion  of  the  Gourt. 

The  Beferee  found  that  plaintiffs  delivered  the  number 
of  barrels  of  cement  agreed ;  and  that  the  cement  was  in 
quality  what  was  required  by  the  contract,  and  was  packed 
in  barrels  well  lined  with  paper,  but  that  the  barrels  were 
not  oak  barrels  nor  air  tight  as  required  by  the  contract. 

That  the  cement  was  delivered  at  New  York  and  Ron- 
dout,  on  board  of  vessels  furnished  by  the  defendant,  and 
was  by  him  received  and  carried  to  Pensacola. 

That  of  such  cement  some  three  hundred  barrels  did  not 
pass  the  inspection  of  U.  S.  Government  inspectors  at 
Pensacola,  but  defendant  did  not  return  said  cement  or 
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notify  plaintiffs  to  take  it  back,  nor  did  he  show  what  dis* 
position  was  made  of  it,  or  what  damages  he  sustained  by 
reason  of  its  defective  .packing,  or  its  not  passing  inspec- 
tion* That  the  cement  was  received  by  defendant  at  New 
York  and  Bondout  without  being  inspected  there  by  any 
€k>vemment  inspector,  nor  did  defendant  require  it  should 
be  so  inspected  before  such  delivery. 

As  matter  of  law  the  Beferee  found  that  plainti£b  were 
entitled  to  recover;  and  that  defendant  not  having 
returned  any  of  the  cement,  or  notified  plaintiff  to  take 
it  back,  nor  shown  what  damage  he  had  sustained,  he  was 
not  entitled  to  recover  on  the  counterclaim  therefor. 

]E.  C.  Benedict^  for  the  defendant,  (appellant.) 

I.  The  Beferee  erred  in  his  construction  of  the  contract. 
The  quality,  packing  and  inspection,  were  conditions  pre- 
cedent. 

II.  The  word  delivery  has  two  senses.  In  the  sense  of 
placing  under  the  control  of  defendant,  the  cemenc  was 
to  be  delivered  at  Bondout  or  New  York.  In  the  sense 
of  final  transfer  of  the  property,  it  was  to  be  delivered  at 
Pensacola,  after  inspection. 

It  was  competent  to  prove  which  of  these  was  intended 
in  this  contract. 

III.  The  condnct  of  the  parties,  as  proved,  was  a  prac- 
tical construction  of  the  contract  to  the  effect  that  passing 
inspection  was  a  condition  precedent. 

lY.  It  was  not  necessary  to  show  any  return  of  the 
v^ected  cement,  or  any  disposition  of  it,  in  this  action. 

S.  O.  De  Forrest^  for  the  plaintiff,  (respondents.) 

I.  Upon  the  facts  proved  and  found,  the  plaintiffs  were 
4dearly  entitled  to  recover. 

They  proved  a  substantial  performance.  Defendant 
waived  defects,  if  any,  by  accepting  the  delivery. 

IL  If  inspection  was  to  take  place  in  New  York,  defend- 
ant should  have  procured  it  before  the  vessels  sailed. 

If  defendant  had  the  right  to  insist  upon  inspection  in 
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Pensaoola,  he  waived  that  right,  so  far  as  visible,  patent 
defects  were  concerned,  by  accepting  the  cement  with  the 
knowledge  beforehand  that  it  might  be  rejected. 

III.  But  so  far  as  the  demand  for  the  price  is  concerned, 
it  is  immaterial  whether  the  plaintiffs  took  the  risk  of 
inspection  at  Pensacola  or  not. 

The  contract  fixed  tbe  places  of  delivery  and  the  time 
Of  payment.  And  the  inspection  of  the  cement  was  not, 
therefore,  a  condition  precedent  to  payment. 

Both  on  principle  and  authority  the  rejection  of  the 
three  hundred  barrels  was  no  bar  to  an  action  for  the 
price,  and  the  only  remedy  of  the  defendant  would  be  a 
recoupment  or  counterclaim.  {Pardage  v.  Cole^  1  Sannd., 
320,  note ;  Tompkins  v.  JEUiotf  5  Wend.,  496 ;  Orant  v. 
Johnson^  6  Barb.  S.  G.  B.,  337,  reversed  in  Court  of 
Appeals;  1  Seld.,  247 ;  MoCuUough  v.  C<Kr,  6  Barb.  S.  0.^ 
Em  386.) 

lY.  The  defendant  might  have  recovered  any  loss  suf- 
fered by  him  on  account  of  the  rejection  of  the  three  hun-» 
dred  barrels,  but  made  no  attempt  to  show  that  he  did  in 
fact  lose  anything. 

v.  For  the  reasons  stated  in  the  third  point  it  was 
wholly  immaterial  whether  the  Oovemment  modified  the 
contract  or  not. 

YI.  The,  correspondence  as  to  the  modification  was* 
however,  properly  admitted. 

YII.  The  unambiguous  written  contract  cannot  be 
explained  by  parol  evidence,  as  defendant  sought  to  do» 

YUI.  The  Beferee  was  also  right  in  excluding  the  con* 
tract  between  the  Oovemment  and  DeGrauw. 

To  allow  it  to  be  incorporated  into  the  defendant's  con- 
tract by  any  proof  short  of  a  written  memorandum,  would 
be  violating  the  rule  as  to  parol  evidence.  {Draper  v.  Snaw^ 
20  N.  Y.  B-,  [6  Smith,]  331.) 

-  IX.  The  existence,  and  the  terms  of  the  written  con- 
tract between  the  Oovemment  and  DeOrauw,  were  wholly 
immaterial  as  between  him  and  the  plaintifb. 
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X.  The  depositioDs  offered  are  not  annexed  to  the  record ; 
and  as  they  were  rejected  because  not  rebatting  evidence, 
which  was  matter  of  discretion  with  the  Beferee,  his  refusal 
to  admit  them  wiU  not  be  interfered  with. 

By  thh  Ooubt — ^Woodruff,  J.  By  ttie  true  construc- 
tion of  the  contract  between  the  parties  to  this  action,  the 
plaintiffs  were  to  deliver  the  stipulated  quantity  of  cement 
either  at  Bondout  or  at  the  Oity  of  New  York,  at  the 
option  of  the  defendant.  Upon  delivery,  the  plaintiffs 
were  entitled  to  payment,  according  to  the  terms  of  the 
stipulation,  "  at  a  credit  of  thirty  days  from  the  time  of 
delivery,  to  be  approved  paper."  But  such  delivery, 
although  it  entitled  the  plaintiffs  to  payment  at  the  stipu- 
lated rates  a{id  credit,  was  n6t  to  be  an  absolute  and 
nnconditional  delivery  which  should  be  final  between  the 
parties,  so  that  the  reception  of  the  cement  by  the  defend- 
ant, and  its  transportation  to  Pensacola,  was  a  final  accept- 
ance of  the  cement  as  performance  of  the  contract  hy  the 
defendants.  By  the  terms  of  the  contract,  the  cement  was 
to  be  '*  subject  to  the  inspection  of  the  United  States  Gov- 
ernment inspector,"  and  this,  in  connection  with  the  fur- 
ther declaration  in  the  contract  that "  the  above  cement  i^ 
for  the  Pensacola  Navy  Yard,"  shows  that  the  delivery  of 
the  cement  was  intended  to  be,  and  was,  in  fact,  qualified 
by  the  condition  that  although  delivered  in  Bondout  or 
Kew  York  to  the  vessels  referred  to,  and  for  transportation 
to  Pensacola,  such  delivery  and  the  defendant's  accept- 
ance were  subject  to  inspection  by  the  proper  officer  of  the 
United  States  who  was  charged  with  such  duty. 

In  this  view  of  the  meaning  and  construction  of  the  con- 
tract, if  the  cement  did  not  pass  inspection,  by  reason  of 
any  fiiilure  of  the  defendants  to  furnish  the  proper  quan- 
tity in  sncb  packages  as  the  contract  called  for,  then  the 
plaintiflb  had  not  performed  the  contract  on  their  part. 

The  delivery  and  acceptance  were  conditional,  and  the 
rejection  of  the  cement  for  just  cause  would  defeat  both. 
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Bat  we  concur  in  the  opinion  of  the  Beferee,  that  the 
frame  of  the  contract  is  such  that  the  stipulations  of 
the  parties  were  independent.  The  time  of  payment 
being  fixed  with  reference  to  the  actual  delivery,  the 
plaintiffs  were  entitled  to  sue  for  and  recover  the  stipulated 
price  on  the  expiration  of  the  stipulated  credit,  without 
waiting  to  learn  whether  the  cement  had  arrived  in  Pen- 
sacola,  or  even  though  it  had  never  arrived  there,  and,  a 
fortiori^  without  waiting  to  learn  whether  the  cement  was 
approved  on  inspection. 

The  delivery  of  the  cement,  and  its  acceptance  by  the 
defendant  or  the  agents  whom  he  employed  to  receive  it» 
and  the  expiration  of  the  term  of  credit,  made  the  plain- 
tiff's cause  of  action  complete.  The  condition  upon  which 
the  delivery  and  acceptance  might  fail,  should  it  after- 
wards happen,  would  entitle  the  defendant  to  reclamation^ 
but  the  possibility  that  the  cement  might  be  rejected, 
would  not  be  any  defense. 

In  this  sense,  the  agreement  of  the  defendant  to  pay  for 
the  cement  was  independent;  although  it  did  depend 
upon  the  delivery  of  the  cement,  it  did  not  depend  upon 
its  passing  inspection  as  a  condition  precedent  to  his  obli- 
gation to  make  payment. 

These  views,  in  their  application  to  the  case  before  us, 
do  not  very  materially  differ  from  the  conclusions  of  the 
Befell,  and  do  not  necessarily  lead  to  any  different  result. 
This  consequence,  however,  seems  to  us  to  follow;  the 
failure  of  the  cement  to  pass  inspection,  if  that  happened 
before  suit  brought,  might  be  used  as  a  defense  to  the 
action.  We  think  it  would  avail  the  defendant  as  a 
failure  of  the  consideration  of  his  contract  to  pay  there- 
for ;  and  that  the  defendant  would  not  be  confined  to  a 
counterclaim,  for  his  protection.  To  treat  it  as  a  strict 
counterclaim,  is  to  limit  the  defendant  to  the  use  of  this 
rejection  of  the  cement  as  an  independent  cause  of  action 
in  his  own  favor,  to  be  governed  alone  by  the  rules  a]ppli- 
cable  to  it,  if  he  sued  the  plaintiffs  for  a  breach  of  their 
contract 
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We  think  the  defendant  not  so  restricted.  For  example, 
suppose,  by  reason  of  the  failure  of  the  plaintiffs  properly 
to  pack  the  cement,  no  part  of  it  had  been  accepted,  and 
the  defendant  had  made  a  proper  tender  of  redelivery  there* 
of  to  them,  as  not  satisfying  the  condition  upon  which  it 
it  was  delivered  and  accepted,  and  the  plaintiffs  thereafter 
brought  suitf  The  defense  would  have  been  perfect ;  not 
necessarily  or  solely  on  the  ground  that  the  defendant  had 
sustained  damages  to  the  extent  of  the  contract  price— for 
if  the  cement  was  of  any  considerable  value,  that  would  not 
be  true— but  on  the  ground  that  the  condition  on  which 
the  delivery  and  acceptance  were  made  had  failed,  and  so 
the  consideration  for  the  defendant's  agreement  to  pay 
liad  failed,  and  he  wa^  therefore  not  bound  to  pay  any- 
thing. Indeed,  in  such  case,  he  would  not  be  bound  to 
show  that  he  had  sustained  any  damage.  He  was  not 
bonnd  to  retain  the  cement  if  it  did  not  satisfy  the  condi- 
tion, and  having  returned  that  which  was  conditionally 
^received,  he  was  not  liable  at  all.    He,  in  such  case,  is  in 

'^the  position  of  one  who,  on  the  breach  of  the  contract 
by  the  other  party,  rescinds  and  restores  such  party  to  the 
condition  in  which  he  was  before  the  breach.    This  view 

^of  the  rights  of  the  parties  is  fully  sustained  we  think,  by 
Orant  y,  Johnson,  (1  Seld.,  247,)  and  does  not  conflict  with> 

.Tompkins  v.  HUioi,  (5  Wend.,  496.) 

In  such  case  the  party  not  in  fault  might,  if  he  choose, 
set  up  the  breach  of  contract  by  the  other  as  a  cause  of 
action  in  his  own  behalf,  and  so  make  it  the  subject  of 
counterclaim*  What  we  mean  Iq,  that  if  the  condition 
faUed  before  action  brought,  he  would  not  be  confined 
to  this,  nor  be  bound  to  give  proof  of  damages ;  he  might, 
(if  he  had  returned  the  goods  or  made  a  proper  tender 
thereof,)  use  the  failure  of  the  condition  as  a  defense  to 
the  action.  {WUtsie  v.  Hhrihamj  3  Bosw.,  169 ;  Oleason  y. 
Mom,  2  Duer,  644.) 

And,  on  the  other  hand,  it  is  obvious  that  if  he  had  in 
fiEtct  paid  for  the  goods  at  the  end  of  thirty  days,  and  the 
cement  was  thereafter  properly  rejected  on  inspection,  he 
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would  neoessarily  have  been  driven  to  an  actioii.  But  the 
same  distinction  would  have  been  applicable  to  that  as  is 
above  suggested.  He  might  return  or  tender  the  goods, 
and  sue  for  and  recover  back  the  oonstderation  money ;  or 
he  might  sue  for  damages.  In  the  flist  case  he  would  not 
be  bound  to  prove  damages;  and  in  the  second  he  most 
show  what  loss  he  sustained.  * 

« 

The  defendant,  by  his  answer  herein,  has  set  up  the  faets 
upon  which  he  relies,  both  as  a  defense  and  also  as  consti- 
tuting an  affirmative  cause  of  action  or  counterclaim* 
And  the  inquiry  b^ore  the  Referee  was  properly  whether 
he  had  established  his  case  in  either  aspect. 
.  FiBST.  The  Referee  finds  that  the  cement  was  not  packed 
in  the  manner  required  by  the  contract.  Bat,  as  the  deliv-* 
ery  was  made  and  the  cement  accepted,  subject  to  inspec- 
tion, that  fact  becomes  of  no  materiality,  provided  it  passed 
inspection.  The  provisions  of  the  contract  itself  enabled 
the  plaintiff  to  pack  in  other  than  the  stipulated  barr^s» 
if  the  United  States  would  accept  it.  The  Referee,  ther&* 
fore,  properly  held  that  the  defendant,  by  accepting  the 
cement,  waived  the  provision  prescribing  oak  barrels,  rest- 
ing, however,  upon  the  other  condition  that  the  cement 
should  pass  the  proper  inspection.  The  result  was  that  all 
of  the  cement^  except  three  hundred  barrels,  did  pass  in^ 
spection,  and  as  to  the  cement  so  approved^  there  is  an . 
end  of  all  question. 

Sboond.  Three  hundred  barrels  did  not  pass  inspection. 
In  respect  to  these,  what  were  the  rights  of  tiie  defendant ! 
Olearly,  either  to  returner  tender  them  to  the  plaintiffs,  or 
to  rely  on  his  daim  for  damages.  He  might  do  either. 
But  the  Referee  finds  that  the  def(»dants  did  not  return  the 
three  himdred  barrels,  nor  notify  the  plaintiffs  to  take  them 
back,  and  if  not,  the  defendant  cannot  make  use  of  this 
:breach  of  condition  as  a  failure  of  the  consideration  of  his 
.contract,  or  as  any  ground  for  refusing  to  pay  therefor. 
And  the  Referee  has  also  found  that  the  de£3ndant  has  not 
shown  what  disposition  was  made  of  them,  or  what  damages 
lie  sustained  by  reason  of  the  defeotive  packiQg.or.  their  not 
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passing  iuspection.  And  if  not,  then  the  defendant  wholly 
fiiiled  to  establish  any  affirmative  caose  of  action  entitling 
him  to  any  abatement  from  the  plaintiff's  recovery.  In 
strictness^  he  was,  perhaps,  entitled  to  nominal  damages, 
bnt  to  that  only. 

Unless,  then,  the  findings  of  the  "Reiecee  are  eontrery 
to  the  evidence,  his  conclusions  of  law  are  correct ;  for, 
although  the  view  we  have  tak^i  of  the  rights  of  the  parties 
differs  somewhat  from  that  expressed  by  the  Referee,  the 
effect  of  its  application  to  this  case,  upon  the  facts  found, 
18  sabistantially  the  same. 

The  defendant,  if  he  proposed  to  claim  that  the  three 
hundred  barrels  of  cement  should  not  be  allowed  to  the 
plaintifb  at  all,  should  have  proved  that  he  returned  them 
or  offbied  to  do  so*  By  this  we  do  not  mean  to  say  that 
he  was  bound  to  transport  them  back  to  New  York  and 
leddiver  tliem  there.  Under  the  drcumstanoes  of  this 
case,  he  was  probably  not  bound  to  do  so.  The  property 
was  delivered  by  the  plaintiff  with  a  view  to  its  being 
carried  to  Pensacola,  and  it  was  their  fault  that  it  did  not 
satisfy  their  contract.  But  the  defendant  should  at  least 
have  notified  them,  not  only  that  it  did  not  pass  the; 
inspection,  but  that  the  cement  was  at  their  disposal^  m* 
was  subject  to  their  orders,  and  in  some  manner  (adapted* 
to  its  then  situation)  have  furnished  them  with  the  means 
of  controlling  it,  so  that  they  might  have  caused  it  to  be 
returned  to  New  York,  or  have  directed  its  disposal  as 
they  saw  fit  Perhaps  the  language  of  the  Beferee,  in  his 
finding,  suffidently  defines  the  defendant's  duty  in  this 
respect;  he  should  have  "  notified  the  plaintifib  to  take  it 
back." 

He  did  not  do  this;  he,  by  his  agent,  the  master  of  the 
Tcssel,  caused  one  hundred  and  eighty-eight  barrels  of 
the  rcgected  cement  to  be  sold,  and  what  disposition  was 
made  of  the  residue  the  Beferee  finds  was  not  shown.  On 
looking  at  the  evidence  we  find  it  testified  that  after  its 
rejection  this  residue  of  one  hundred  and  twelve  barrels 
was  taken  to  a  warehouse.    How  long  it  remained  there 
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is  not  stated.  The  defendant,  tbereforey  did  not  return  or 
offer  to  letum  the  rejected  cement,  nor  notify  the  plainti£b 
to  take  it,  nor  place  it  in  their  power  to  do  so* 

The  only  testimony  which  in  this  respect  is  snpposed  to 
conflict  with  the  finding  of  the  Beferee  is  that  of  the 
defendant  himself,  who  says  that  after  he  heard  of  the 
rejection  of  the  cement,  he  told  one  of  the  plaintiffs  ''  that 
the  cement  was  rejected  at  Pensacola,  a  part  of  it;*^at  the 
Government  wouldn't  receive  it, .  and  that  it  lay  there." 
In  relation  to  this  testimony  two  observations  are  i^erti- 
nent :  Mnch  of  the  testimony  of  the  defendant,  embracing 
some  of  the  particulars  of  this  alleged  conversation,  was 
directly  contradicted  by  the  plaintiffs,  and  how  far  the 
B^eree  deemed  the  testimony  entitled  to  credit,  we  cannot 
say.  Bat  second,  this  was  no  proper  tender  of  the  cement 
to  the  plaintiff,  and  it  did  not  furnish  them  the  means  of 
obtaining  it.  On  the  contrary,  it  gave  them  no  information 
of  the  number  of  barrels;  it  was  not  acted  upon  by  the 
defendant  himself  as  an  offer  to  give  up  the  cement  to  the 
plaintiffs.  He  sold  the  larger  i>ortion  thereof,  and  there 
Itas  never  been  a  moment  when,  by  reason  of  anything 
said  or  done  by  the  defetldant,  the  plaintiffs  could  have 
taken  into  their  own  possession  one  barrel  of  the  cement. 
If  the  defendant  had  intended  that  they  should  do  so,  it 
was  his  duty  to  have  done  so  much,  as,  by  a  clear  election 
on  his  part  to  give  up  the  iK>ssession,  would  have  enabled 
them  to  procure  it.  We  cannot  say  that  the  finding  of 
the  Beferee  is  in  this  respect  against  the  evidence. 
:  In  regard  to  the  finding  that  the  defendant  did  not  show 
that  he  had  sustained  any  damage,  we  think  the  Beferee 
was  clearly  right.  The  defendant  did  not  prove  for  how 
much  the  one  hundred  and  eighty-eight  barrels  were  sold, 
nor  what  had  been  done  with  the  residue,  nor  whether  it 
was  still  on  hand,  nor  what  would  be  the  cost  of  other 
suitable  cement  delivered  at  Pensacola,  nor  how  in  any 
manner  he  sustained  damages,  or  to  what  extent;  and  his 
right  to.nbminal  damages  would  not  call  for  any  inter- 
ference ^ith  the  judgment. 
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Unless,  then,  some  error  was  committed  in  receiving  evi- 
dence objected  to  by  the  defendant^  or  in  rejecting  evidence 
offered  by  him,  the  judgment  should  be  affirmed. 

We  have  examined  the  numerous  exceptions  taken  by 
the  defendant,  and  are  constrained  to  say,  that  we  think 
that  no|^e  of  them  require  us  to  reverse  the  judgment. 
Most  of  his  ^ceptions  are  disposed  of  by  the  views  already 
expressed,  as  the  objections  out  of  which  they  arose  pro- 
ceed upon  the  idea  that  the  receipt  on  board  the  defend* 
ant's  vessels  was  not  a  delivery  or  an  aoeeptanee  entitling 
the  plaintiffi  to  demand  payment. 

Other  exceptions  relate  to  proof  tending  to  show  that 
the  rejection  of  the  cement  was  caused  by  injury  thereto^ 
resulting  from  careless  handling  of  the  barrels  on  the  part 
of  the  defendant.  Such  proo^  we  think  dearly  oompe- 
tent,  and  yet  if  it  were  not  so,  it  wrought  no  pre[}ndice,  as 
the  fieferee  imputes  the  rejection  of  the  oement  wholly 
to  the  plaintiffs'  neglect  to  pack  it  injsuch  barrds  as  the 
contract  required. 

The  plaintifib'  conversation  with  the  defendant,  was  in 
its  nature  competent  evidence,  and  it  was  not^iirelevant 
to  the  controversy.  We  see  no  just  ground  for  the  defend- 
ant's  objection  thereto,  and  his  exception. 

The  correspondence  with  the  officers  of  the  Gk>v^nment 
does  not  appear  to  have  had  the  slightest  influence  on  the 
decisioa,  since  the  Beferee  found  the  plaintiff^  in  fault,  and 
it  could  not  under  his  finding  of  the  facts  affect  the  view 
we  have  above  taken  of  the  rights  of  the  parties.  But  it 
could  not  have  been  smd  in  advance,  that  it  was  wholly 
irrdevant,  when  the  contract  itself  was  made  subject  to 
modification  in  respect  to  the  kiud  of  barrels  to  be  used 
if  the  consent  of  the  Government  was  obtained. 

Other  testimony  was  offered  by  the  defendant  to  prove 
conversations  antecedent  to  or  contemporaneous  with  the 
making  of  the  written  contract.  This  evidence  was,  we 
think,  within  the  rule  that  all  such  conversations  and 
negotiations  are  to  be  deemed  merged  in  the  written  instru- 
ment, and  they  could  not  be  permitted  to  alter  or  enlarge 
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or  affect  the  obligations  of  eitber  party*  The  proof  was, 
therefore,  properly  rejected. 

And  this  evidence  was  proposed  to  be  given  in  oonneo- 
tion  with  the  contract  of  the  government,  as  a  means  of 
showing  that  the  plaintiffs  in  effect  undertook  to  perform 
that  contract.  The  answer  to  this,  so  far  as  not  already 
last  above  given,  is  that  the  written  contract  con&iued  no 
such  assumption,  and  it  is  dear  and  intelligible,  and  could 
not  be  enlarged  by  parol. 

There  was  an  offer  by  the  defendant,  in  very  broad  and 
comprehensive  terms,  to  **  give  evidence  of  money  paid  by 
him  to  remove  the  worthless  part  of  the  rejected  cement, 
which  was  required  by  his  contract  with  the  government, 
before  he  could  be  paid  for  any  of  that  which  was  received." 
The  offer  assumed  that  the  cement  was  worthless,  which 
jthe  d^endaut  had  not  proved  nor  attempted  to  prove:  it 
also  proposed  to  make  the  terms  of  his  contract  with  the 
Government  a  ground  for  imposing  these  expenses  on  the 
plaiutifGs.  But  besides  these  suggestions,  if  the  defendant 
had  offered  the  plain tifb  this  portion  of  the  cement,  or 
required  them  to  take  it  back,  possibly  t^e  expense  of 
removing  and  taking  care  of  the  cement  would  have 
been  chargeable  to  them.  And  had  the  defendant  proved 
the  disposition  made  of  the  cement,  and  shewed  himself 
entitled  to  damages,  the  exi)en8es  of  making  the  removal 
and  sale  might  have  been  taken  into  view;  but  keeping  the 
cement  and  not  accounting  for  its  disposal,  the  naked 
evidence  of  the  expense  of  removing  it  would  furnish  no 
ground  to  claim  those  expenses  firom  the  plaintiffs.  The 
elaim  to  recover  the  freight  of  the  rejected  cement  is  liable 
to  the  same  answer. 

Another  exception  was  taken  by  the  defendant.  It  was  to 
the  rejection  of  this  question  put  to  the  defendant:  **How 
much  demurrage  was  demanded  of  you  by  the  captain 
of  the  Burrett  for  detention  at  Bondout?''  This  vessel 
was  one  which  went  to  Bondout  to  receive  cement.  It 
was  claimed  to  have  been  proved  that  the  plaintiffs  agreed 
with  the  captain  of  the  vessel  tiiat  if  they  detained  her 
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over  the  time  within  which  they  agreed  to  load  her,  they 
would  pay  the  demnrrage,  and  the  witness  said  he  thought 
they  agreed  to  load  her  in  two  or  three  days. 

If  it  be  assumed  that  the  agreement  by  the  plaintiffs  to 
this  effect  was  sufficiently  proved,  and  was  sufficiently  defi- 
nite to  be  binding,  still  it  was  an  agreement  with  the  cap- 
tain and  not  with  the  defendant,  and  so  distinctly  testified. 
And,  again,  what  the  captain  demanded  was  not  the  inquiry, 
even  if  the  agreement  had  been  made  with  the  defendant. 
The  proper  question  was,  how  long  was  the  vessel  detained, 
and  how  much  was  the  demurrage  for  that  delay. 

In  regard  to  the  only  exception  not  covered  by  the  obser- 
vations already  made,  viz«;  the  offer  of  the  defendant  at 
the  close  of  the  trial  to  read  several  depositions,  two 
remarks  must  suffice. 

FmsT.  They  were  offered  to  show  matters  which  formed 
a  part  of  the  defendant's  case  on  his  counterclaim  in  the 
first  instance)  and  not  to  prove  matters  in  rebuttal ;  they 
went  to  the  whole  ground  of  recovery.  The  opening  of  a 
case  for  the  rieception  of  such  evidence,  after  the  party  has 
tested,  lies  in  the  discretion  of  the  Court  or  Beferee. 

Secokd.  The  appellant  has  not  seen  fit  to  embody  those 
depositions  in  the  case,  and  the  Oourt  cannot,  therefore, 
say  that  any  injustice  was  done,  nor  whether,  in  any  view, 
(if  the  discretion  of  the  Eeferee  is  open  to  review  here,) 
his  ruling  was  an  exercise  of  his  discretion,  in  such  a  man- 
ner as  should  induce  the  Court  to  grant  a  new  trial. 

The  judgment  must  be  affirmed. 


Lemuel  S.  Slates,  Plaintiff  and  Bespondent,  v.  Feb- 
i^ANBO  Wood,  Defendant  and  Appellant 

1.  The  Mayor  of  the  city  of  New  York,  claiming,  but  without  right,  to  be  at 
the  head  of  the  police  of  the  city,  and  having  under  his  control  a  large  bo<Qr 
of  men  organized  for  that  purpose,  and  known  as  the  Municipal  Police,  was 
informed  that  the  Metropolitan  Police^  which  was  then  the  legal  police  force 
of  the  city,  were  about  to  eject  the  street  commissioner  of  the  city  from  his 
office  in  the  City  Hall,  violently  and  without  process  of  law.  He  accordingly 
called  together  the  Municipal  Police,  and  while  they  were  guarding  the 
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bailding,  a  corona*,  haring  an  order  for  the  arrest  of  the  Mayor,  came  to 
the  City  Hall  to  execute  it,  accompanied  by  a  number  of  the  Melropolitan 
Police,  as  a  posm  camikUus,  of  which*the  plaintiff  waa  one.  Their  attempt 
to  enter  for  the  purpose  of  arresting  the  Mayor  was  resisted  by  the  Munid* 
pal  Police,  and  in  the  fray  the  plaintiff  was  injured. 

ffddf  Ist  That)  although  the  Municipal  Police,  as  an  organized  police 
force,  was  an  illegal  organization,  and  the  Mayor  had  abused  his  authority 
in  keeping  it  on  foot,  yet  that  such  assemblj^  of  the  men,  if  solely  for  the 
purpose  of  resisting  a  forcible  expulsion  of  the  Street  Commissioner  from  his 
office,  assuming,  as  the  charge  does,  that  *'  the  Mayor,  in  his  discretion,  was 
authorized  as  chief  magistrate  of  the  city,  to  interpose  by  force,  if  necessary, 
to  prevent  it,"  was  not,  necessarily,  as  matter  of  law,  an  unlawful  assembly. 
The  Mayor,  being  charged  with  tlie  duty  of  causing  laws  for  the  preserve 
tion  of  the  peace  to  be  kept^  is  not  coo  fined  to  calling  to  his  aid  the  lawful 
police  for  the  purpose  of  resisting  unauthorized  violence,  but  may  call  on 
any  citizens,  and  may  by  their  aid  resist  the  kwful  police,  if  they  are  about 
to  commit  such  wrong. 

2d.  That  if  the  assembly  were  claimed  to  be  unlawful  by  reason  of  the 
circumstances  under  which  it  appeared,  and  the  manner  in  which  the' 
persons  composing  it  were  conducting  tiiemselves,  the  question  whether 
•  these  circumstances  snd  conduct  were  such  as  would  alarm  persons  of  rea- 
sonable firmness  and  courage,  is  one  which  belongs  to  the  Jury  to  decide. 

3d.  If  the  assembly  was  not  an  unlawful  one,  the  Mayor  is  not  liable  in  a 
civil  action,  for  wrongs  done  by  individual  members  of  it,  having  no  connec* 
tion  with  the  object  for  which  it  was  convened,  to  which  he  was  in  no  way 
privy,  and  of  tlie  purpose  to  commit  which  he  bad  no  knowledge  or  suspicion. 

4lh.  And  if  the  Mayor  did  not  know  that  the  Coroner  had  previously  coma 
to  serve  the  order  of  arrest,  and  took  no  measures  to  secure  a  free  entrance 
to  him,  the  mere  fact  that  the  Coroner,  on  coming  with  the  pome,  made 
proclamation  at  the  entrance  of  the  City  Hall,  of  the  object  of  his  visit^ 
and  was  resisted  by  the  Municipal  Police,  would  not  make  the  Mayor  liable 
for  the  plaintiff's  injuries. 

2.  Under  the  Code  of  Procedure,  (§§  185,  419,)  the  Coroner  may  call  to  his 
aid  the  power  of  the  county,  in  a  proper  case,  in  executing  an  order  of 
arrest  in  an  action  in  which  the  Sheriff  is  a  party. 

3.  The  mere  fact  that  the  officer  had  not^  at  the  time  of  summoning  the 
power  of  the  county,  a  sufficient  cause  for  summoning  thepi,  does  not  affect 
the  duty  of  the  persons  summoned  to  aid  him  if,  when  they  come  together, 
resistance  is  offered  to  his  executing  the  process,  nor  does  it  affect  the 
consequent  liability  of  those  who  make  or  cause  such  resistance,  except 
that  it  may  perhaps  affect  the  question  of  damagea 

4.  Held,  (by  Whttb,  J.^)  that^  upon  the  evidence,  the  assembly  in  question 
was  an  unlawful  one. 

(Before  Boswobth,  CJh.  J.,  HomcAir,  Woodruff,  Monorixf,  Robkrisoh 
and  Wmrs,  J.  J,) 
Heard,  May  18-25^  1861;  decided,  December,  21,  1861. 
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This  was  an  appeal  from  a  judgment  entered  on  a 
verdict. 

The  facts  material  to  the  questions  determined  appear 
in  the  opinion  of  the  Gourt.  The  trial  was  had  before  Mr. 
Jostice  Slossok  and  a  Jury,  commencing  on  the  13th  of 
December,  1858,  and  concluding  on  the  11th  of  January, 
1859.    The  plaintiff  recoveied  a  verdict  for  $260. 

Charles  O^Conw^  for  the  defendant,  (appellant.) 

I.  The  attack  upon  the  people  at  the  rear  of  the  Oity 
fiall,  was  wholly  unwarrantable;  and  any  injury  which 
the  plaintiff  may  have  suffered  in  the  course  of  it,  was  the 
natural  and  necessary  consequence  of  his  own  wrongful 
act  1.  The  officer  would  not  have  had  authority  to  call 
the  power  of  the  county  and  use  it  in  such  a  grossly 
aggressive  and  misdiievous  manner,  even  to  serve  criminal 
process  or  an  execution  in  a  civil  case;  %  Sudi  a  proceed- 
ing, for  the  purpose  of  serving  mesne  process  for  a  small 
amount  in  a  civil  case,  is  a  criminal  violation  of  law,  of 
decency,  and  of  humanity ;  3.  The  persons  engaged  in  it, 
however  inferior  their  agency,  cannot  recover  from  the 
intended  victims  of  their  violence.  Their  remedy,  if  any, 
.is  against  those  who  led  them. 

U.  The  exceptions  to  the  admission  of  evidence  offered 
against  defendant,  and  the  rejection  of  evidence  offered  in 
his  behalf,  were  well  taken. 

III.  The  reAisal  to  charge  as  requested  tonching  the 
proclsunation  was  erroneous. 

lY.  The  several  points  in  tlie  chargie  excepted  to  by  the 
defendant  were  erroneous.  ^ 

Dwcii  Dudley  Field,  for  the  plaintiff,  (respondent.) 
I.  The  order  of  arrest  was  a  lawful  command  issued  by 
this  Court,  which  the  Coroner  was  bound  to  obey. 

IT.  In  executing  it  he  was  authorized  to  call  to  his  aid 

the  power  of  the  county.  (Code,  §§  186,  419;  2  E.  S.,  441, 

§§  80,  84;  Eevisers'  note,  "IE.  L.,  423,  ^  11,  varied  so  as 

to  declare  the  full  extent  of  the  power  as  it  exists;"  Act 

Bosw.— Vol.  IX.       8 
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of  1845,  ch.  69;  8  Bac  Abr.,  589,  "Bescue;"  Noy,  40;  2 
SauDd.,  345,  note  A. ;  see  also  Con.  Generalis,  332,  citing 
13  Edw.,  1,  ^  1,  c.  30;  2  Hen.,  5,  c.  8;  1  Ferguson's  Queen's 
Bench,  Com.  Pleas  &  Ex.  Practice,  61,  citing  Cro.  Eliz., 
668;  Dalton  on  Sberiffls;  2  Lev.,  144;  3  Id.,  46;  Noy,  40. 

III.  The  resiK>ndent  .being  sammoned  for  service,  was 
bound  by  law  to  obey.  '(2  £.  S.,  441,  ^  82.) 

lY.  Being  bound  by  law  to  obey,  the  right  of  protection 
was  commensnrate  with  the  duty  of  obedience. 

Y.  Th#  plaintiff,  therefore,  may  recover  against  any 
wrongdoer  who  attacked  and  injured  him.  Whether 
defendant  was,  in  any  manner  responsible  for  the  injury, 
becomes,  then,  the  only  question. 

YI.  He  was,  for,  1st.  He  Incited  the  assault.  2d.  It  was 
made  by  persons  who  were  acting  in  concert  with  him, 
{OuiOe  V.  8wan,  19  Johns.,  381  f  WUKams  v.  Sheldan,  10 
Wendr,  654;  Coats  v.  Darby,  2  Comst.,  517;  Bhhop  v. 
My,  9  Johns.,  294;  Saydam  y.  Moore,  8  Barb.,  367.  3d. 
He  had  collected  an  unlawful  assembly,  for  whose  mis- 
conduct, under  the  drcumstanees  of  this  case,  be  was 
responsible. 

And  here  as  to  the  point  that  the  assembly  was  illegal: 

1.  The  old  police  were  all  in  revolt  against  the  law. 
They  were  acting  in  combination  to  resist  the  law.  They 
were  acting  under  persons,  who  had  no  authority  over 
them,  and  resisting  those  who  had.  (^^  31,  92  of  Metro- 
politan Police  Act.) 

2.  The  new  members  were  admitted  into  an  unlawful 
combination.  They  were  not  only  unlawfully  admitted, 
but  unlawfully  sworn. 

3.  If  the  men  assembled  under  the  defendant  on  the  16th 
of  June,  had  not  been  members  of  an  illegally  organized 
body,  they  would  still  have  constituted  an  unlawful 
assembly,  at  common  law, 

(1.)  Oombining  and  assuming  to  defend  the  City  Hall, 
or  the  Hall  of  Becords,  against  even  an  illegal  attack  was 
unlawful;  the  law  not  allowing  any  person  to  do  so,  except 
in  defense  of  his  own  house.  (9  Oar.  &  Payne,  91,  431 ;  1 
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Bass,  on  Cr^  254,  255;  1  Hawk.  P.  0.,  274,  516,  ^^  9, 10; 
3  fiich.,  337;  1  Bice,  258;  2  MoOord,  118;  6  Shep.,  346;  4 
Penn.  Law  Joar.,  31 ;  Cow.  &  HilFs  Notes,  176, 180,  58a, 
604;  3  Stark.  Ev.,  1509;  2  Garr.  &  P.,  232;  6  Id.,  154,- 
Addis.,  277;  1  Hill  S.  0.,  361.)  • 

(2.)  The  defendant,  as  mayor,  had  no  anthority  to  eol- 
leet  and  arm  a  body  of  men,  to  defend  a  public  building 
against  even  an  illegal  assault. 

(3.)  Even  if  the  defendant  might  have  collected  and 
armed  a  body  of  men  to  defend  a  public  building,  or  pro- 
vide  against  a  riot,  he  could  not  collect  and  arm  any  body 
of  men  to  act  against  the  police  of  the  district 

(4.)  The  Metropolitan  Police  Oommissioners  and  thm 
sheriff  are  the  only  public  ofiBcers  who  are  charged  with 
the  duty  or  power  to  use  an  armed  force,  to  defend  the 
cit}%  or  preserve  the  peace.  (^^  5,  11,  20,  Metropolitan 
Police  Act.) 

As  to  the  x>oint  that  all  who  give  countenance  to  an 
unlawful  assembly,  or  give  occasion  to  an  assault,  are 
criminal  parties,  (see  1  Buss,  on  Gr.,  254;  3  B.  &  A.,  566; 
6  G.  &  P.,  81;  2  Salk.,  595,  1  Id.  335^  6  Mod.,  43;  13 
Geo.,  322;  Addis.,  277;  2  Gamp.,  233;  3  S.  &  B.,  230;  3 
BtaA.  £v.,  403,  1509;  19  Johns.,  381;  10  Wend.,  654; 
2  Gomst,  517;  9  Johns.,  294;  8  Barb.,  367.) 

Vn.  Even  if  it  had  been  true,  that  the  motive  of 
obtaining  the  order  of  arrest  was  not  a  good  one,  that 
would  not  in  any  way  have  lessened  the  plaintiff^s  duty 
to  obey  the  summons  of  the  Goroner.  Elder  v.  JforriMm, 
(10  Wend.,  138,)  has  no  application  to  this  question. 
There  the  process  did  not  command  the  act  of  the  officer, 
and  the  person  summoned  in  his  aid  knew  this  as  well  aa 
be  did.  But  a  ministerial  officer  need  not  look  beyond 
the  letter  of  the  order  delivered  to  htm.  {Wdher  v.  Oay^ 
24  Wend.,  485;  Peoph  v.  Warren,  5  Hill,  440;  see  also 
Sheldon  v.  Van.  Buskirh,  2  Gomst.,  473.) 

Tm.  The  attack,  however,  upon  this  motive  is  puerile. 

IX.  It  moreover  appears  affirmatively,  on  the  part  of 
tiie  plaintiff,  that  the  proceedings  against  the  defendant 
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were  rendered  necessary  by  his  continued  distnrbatioe  of 
the  pubHc  peace,  his  contumacy  towards  the  Courts  and 
his  defiance  of  the  laws  of  the  land. 

X.  The  defendant's  counsel  having,  in  his  opening,  dwelt 
upon  two  exceptions  only,  no  othera  will  be  considered  b^ 
the  plaintiff.  One  of  them  affects  that  portion  of  the  chargd 
which  relates  to  the  character  of  the  assembly  at  the  City 
Hall.  On  this  head  authorities  have  alreiady  been  referred 
to,  under  the  sixth  Point. 

XL  The  other  exception  relates  to  the  admission  of  the 
declarations  of  persons  at  the  riot  or  going  tliither,  respect- 
ing the  character  and  purposes  of  the  assembly.  This  kind 
of  evidence  has  been  often  held  to  be  admissible  in  such 
cases.  {King  v.  Hunt,  3 B.  &  Aid.,  56Cf ;  1  Greenl.  Ev.,  Ill; 
8  Id.,  93 ;  Johnson  v.  State^  29  Ala.,  62 ;  2  Stark.  Ev.,  405, 
1509,  and  cases  cited  in  notes.) 

XII.  The  defendant  does  not  appear  to  have  moved  at 
the  Special  Term  for  a  new  trial,  on  the  wdght  of  evidence, 
and  therefore  that  question  does  not  arise.  If  it  had  arisen, 
a  slight  analysis  of  the  printed  case  would  have  shown, 
not  only  that  the  verdict  was  justified  by  the  evidence,  but 
that  the  Jury  could  not  have  found  otherwise. 

By  the  Goubt —  Boswobth,  Oh.  J.  The  plaintiff  has 
recovered  a  verdict  against  the  defendant  for  an  assault 
and  battery  committed  upon  him  on  the  16th  of  June» 
1857,  in  the  rear  of  the  City  Hall  of  the  City  of  New 
York.  The  injury  was  inflicted  by  some  person  or  persons 
in  a  crowd  collected  at  the  place  where  the  violence  was 
suffered.  Th^  defendant  was  not  present  when  the  injury 
was  committed,  nor  was  he  one  of,  or  in  sight  of,  the  crowd 
from  which  it  proceeded. 

The  complaint  alleges  that  the  persons  who  injured  the 
plaintiff,  ''acted  under  the  orders  and  directions  of  the  de- 
fendant, who  commanded  and  incited  then^  to  commit  the 
said  assault  upon  him."  The  answer  ''denies  that  the  per- 
sons mentioned  in  plaintiff's  complaint,.or  any  other  person 
^r  persons,  acted  under  the  orders  or  directions  of  this 
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defendaDt,  iu  oommittiog  any  assault. upon  the  plaintiff; 
defendant  denies  that  he  incited  or  comiflanded  said  per- 
sons, or  any  person  or  peisons,  to  commit  any  assault 
npen  the  plaintiff."  ^ 

These  allegations  present  the  only  questions  of  fact 
raised  by  the  pleadings,  except  the  question  whether  the 
plaintiff  was  assaulted  while  in  the  peaceable  discharge 
of  his  duty  as  a  policeman. 

A  few  weeks  prior  to  the  transaction  in  question,  the  exist- 
ing Metropolitan  Police  Act  took  effect.    The  Mayor  and 
certain  members  of  the  police  force  did  not  recognise  the 
validity  of  this  statute,  nor  the  authority  of  the  Commis- 
sioners of  Police  created  by  it.    The  crowd  was  composed 
mainly  of  these  disaffected  or  insubordinate  members  of 
the  iK>lice  force,  and  had  been  assembled  by  order  of  the 
defendant,  and  are  called  in  this  case,  the  Municipal 
Police.    The  defendant  insisted  that  he  assembled  them 
solely  to  resist  the  expulsion  by  force,  of  Turner,  the 
Depaty  Street  Oommissioner,  fi*om  his  office.    The  Street 
Commissioner  had  then  recently  died.    Mr.  Conover  had 
been  appointed  by  the  Governor  to  fill  the  vacancy,  and 
was  making  vigorous  efforts  to  obtain  possession  of  the 
office,  and  of  the  property  pertaining  to  it.    The  plaintiff 
insisted  that  the  assembly  was  convened  to  resist  the 
service  of  process  on  the  defendant,  and  to  obstruct  the 
Metropolitan  Police,  (as  those  are  called  who  recognized 
the  new  law,)  in  the  performance  of  their  duty.    The 
judge  declared  this  crowd  or  assembly  to  be,  as  matter  of 
law,  an  unlawful  assembly.    Prior  to  the  assault  coni" 
plained  of,  the  Coroner  had  been  to  the  Mayor's  office  to 
serve  an  order  of  arrest  upon  him.    He  did  not  see  the 
defendant',  but  had  conversation  with  an  officer  stationed 
at  the  door  of  defendant's  office ;  and  he  and  that  officer 
are  in  direct  conflict,  as  to  what  was  then  said  by  either 
of  theip  to  the  other*    After  that,  and  on  the  same  day, 
the  Coroner  returned  with  a  posse  consisting  of  members 
of  the  Metropolitan  Police,  for  the  purpose  of  serving  that 
order  of  arrest 
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They  had  a  conflict  with  the  crowd  or  Municipal  Police 
at  the  rear  entrance  to  the  Oity  Hall;  the  plaintiff  was 
one  of  the  Coroner's  posse,  and  was  injured.  This  suit  is 
brought  to  recover  damages  for  that  injury.  This  brief 
statement  will  make  those  portions  of  the  charge,  which 
we  have  specially  considered,  intelligibly,  and  their  appli- 
cation obvious.  ' 

The  Judge  charged,  that  ''there  is  no  proof  that  the 
defendant  gave  any  direct  command  that  this  attack  and 
assault  should  be  made,"  ''  and  the  great  question  before 
us  is,  whether  the  Mayor,  (the  defendant  in  this  action,) 
incited  or  commanded  the  men  who  committed  this 
assault — ^assuming  that  they  did  commit  it — ^to  do  it." 

The  Judge  also  instructed  the  Jury  that  the  act  of 
April,  1857,  (ch.  569),  entitled,  ''An  act  to  establish  a 
Metropolitan  Police  District,  and  to  provide  for  the  gov- 
ernment thereof,"  took  effect  from  and  after  the  first  meet- 
ing of  the  Board  of  Police  created  by  it,  and  that  such  first 
meeting  was  held  on  the  23d  of  April,  1857. 

That  from  and  after  that  event,  the  power  of  tJie  old 
Soard  of  Police  was  at  an  end.  That  its  right  to  act  as  an 
organized  body  for  the  preservation  of  the  public  peace 
was  gone.  That  the  act  of  the  defendant,  in  attempting 
to  perpetuate  the  organization  of  the  old  police,  after  the 
first  meeting  of  the  new  Board  of  Oommissioners  under 
the  new  laws,  and  in  supplying  by  new  incumbents  the 
places  of*  those  who  united  with  the  new  police,  was  ille- 
gal; "and  the  body  of  men  thus  organized  by  him  under 
the  name  of  police,  was  an  illegal  body,  in  so  far  as  it 
assumed  to  be  a  police  organization." 

**  This  body  of  men  were  assembled  in  the  Oity  Hall  on 
the  morning  of  June  16,  1857,  principally  by  directions 
of  the  defendant,  •  •  ♦  •  and  I  feel  bound  to  say, 
that  the  meeting  in  question  constituted  an  unlawful 
assembly."    (The  defendant  excepted  to  this  instruction.) 

"The  Court,  on  the  evidence  before  it,  pronounces,  as 
iinatter  of  law,  that  the  assemblage  was  unlawful ;  for  it 
holds  that  the  assembling  together  of  an  illegal  force, 
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armed,  and  with  circumstances  to  create  terror,  or  to  pro- 
voke to  a  breach  of  the  peace,  of  it^lf  constitutes  the 
meeting  unlawful.  Did  its  illegality  depend  on  the  motive 
of  the  act,  or  the  object  of  the  meeting  only — and  there 
was  doubt  on  that  question — ^upon  the  evidence,  it  would 
have  been  your  province  to  have  decided,  whether  or  not 
this  was  an  unlawful  assembly  .'*  (The  defendant  excepted 
to  the  instruction  ''  that  there  was  no  quaition  for  the  Jury 
as  to  the  character  of  the  assembly  referred  to,  and  that, 
afi  matter  of  law,  it  was  unlawful.") 

The  Judge  also  charged,  that  ''even  if  it  be  admitted 
that  the  object  for  which  this  force  was  thus  assembled 
was  that  contended  for  by  the  defendant,  to  wit,  the  pro- 
tection of  Mr.  Turner,  the  then  acting  Street  Commissioner, 
in  the  possession  of  his  office  and  its  properties,  against 
the  threatened  violent  attempts  of  Mr.  Oonover,  with  the 
assistance  of  the  Metropolitan  Police,  or  others,  to  wrest 
that  possession  from  him,  the  assembling  of  this  force 
for  that  purpose  was  illegal."  (To  this  instruction  the 
defendant  excepted.)  # 

He  also  charged,  that  conceding  Turner  to  be  the  lawf|]Q 
incumbent  of  the  office ;  that  he  and  not  Gonover  was  in 
the  actual  possession  of  it,  ''  and  that  the  Mayor,  in  bis 
discretion,  was  authorized,  as  chief  magistrate  of  the  city, ' 
to  interpose  by  force,  if  necessary  to  prevent  his  ouster; 
this  could  be  done  lawfully,  only  by  the  employment  of 
the  Metropolitan  Police  force  itself."  (To  this  instruc- 
tion the  defendant  excepted.) 

''And  it  is  no  answer  to  this  to  say  that  that  was  the 
very  body  from  which  the  wrong  was  apprehended."  (To 
this  proposition  the  defendant  excepted.) 

"It  makes  no  difference  either,  that  the  apprehension  of 
a  violent  attempt,  on  the  part  of  the  Metropolitan  Police, 
to  force  Mr.  Oonover  into  this  office  may  have  been  well 
founded;"    (To  this  proposition  the  defendant  excepted. 

"  There  is  no  aspect  of  the  question  which  this  case  pre- 
sents in  which  the  Oourt  can  do  otherwise  than  pronounce 
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the  act  in  question  an  illegal  act"  (To  this  propositioii 
the  defendant  excepted.) 

Having  instracted  the  Jmy  that  this  assembly  was  an 
unlawful  assembly,  the  Judge  then  proceeds  to  state  the 
rules  by  which  the  liability  of  the  defendant,  for  the  acts  of 
the  persons  composing  it,  was  to  be  tested  and  determined. 

He  charged  the  Jury  that  *'the  plaintiff"  [at  the  time 
and  place,  wben*and  where  he  was  injured]  *<  was  there  as 
a  part  of  a  posse  comitatvs^  raised  by  the  Ooroner  to  aid 
him  in  the  service  of  civil  process ;  not  as  a  poIiceman» 
acting  under  the  ord^s  of  a  police  commander." 

He  also  charged  that  if  the  Jury  believed  '*  the  object  Cft 
die  assemblage  was  to  protect  the  Deputy  Street  Oommis- 
sioner  in  the  peaceable  possession  of  his  office,  and  neither 
resistance  to  legal  process,  nor  the  prevention  oT  the  entry 
of  the  Metropolitan  force,  or  any  part  of  it,  into  the  Oity 
Hall  formed  any  part  of  such  object,  then  the  defendant  is 
not  responsible,  unless  yon  shall  find  he  knew  before  the 
fight  that  the  Ooroner  had  been  to  his  ofiice  to  serve  him 
with  a  warrant,  «and  took  no  measures  to  secure  a  free 
entrance  to  him,  or  shall  find  that  the  Ooroner  made  pro* 
damation  at  the  entrance  of  the  hall  of  the  object  of  his 
visit,  and  was  resisted  by  the  Municipal  force."  (To  this 
instruction  the  defendant  excepted.) 

Is  it  a  sound  proposition  that  this  was,  as  matter  of 
law,  an  unlawful  assembly,  if  it  be  conceded  that  it  was 
brought  together  solely  to  prevent  Oonover  from  expelling 
Turner  from  the  Street  Oommissioner's  offiee  by  force, 
that  Turner  was  the  lawful  incumbent  of  the  office  and  in 
possession  of  it,  and  that  the  Mayor,  in  his  discretion,  was 
authorized,  as  chief  magistrate  of  the  city,  to  interfere 
by  tbrce,  if  necessscry,  to  prevent  his  ouster  ?  The  Judge 
charged,  that  conceding  such  to  be  the  facts,  the  assembly 
was  an  imlawful  one. 

The'  reascm  why,  on  such  a  state  of  facts,  the  Judge 
declared  that  the  assembly,  as  matter  of  law,  was  an 
unlawful  one,  seems  to  be  based  to  some  extent  on  the 
idea  that  the  Metropolitan  Police  was  the  only  force  that 
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could  be  used  for  that  purpose ;  and  that,  if  that  body  was 
•  the  one  by  which  the  apprehended  wrong  and  violence 
were  to  be  committed,  they  must  be  submitted  to,  and 
resistance  would  be  unlawfiil.  ^ 

We  do  not  so  understand  the  hiw.  The  Metropolitan 
Police  Act  (Laws  of  1857,  ch.  569,)  confers  no  license 
upon  the  board  of  police  thereby  constituted,  nor  upon  any 
member  of  the  police  force,  to  invade  the  rights  of  persons 
or  of  property.  "Nov  does  it  deprive  any  citizen  of  the 
light  of  defending  himself  against  a  wanton  and  unpro- 
voked assault,  or  of  defending  his  own  property,  or  that 
which  he  is  charged  with  the  duty  of  protecting,  against 
attempts  to  seize  it  forcibly,  without  right,  smd,  without 
process  of  law,  though  the  wrongdoer  may  be  a  Metropo- 
litan policeman,  or  any  other  officer  charged  with  the  duty 
of  preventing  a  breach  of  the  peace* 

Section  five  of  that  act  declares  that  it  shall  be  the  duty 
of  the  board  of  police  thereby  constituted, ''  at  all  times 
of  the  day  and  night,  within  the  boundaries  of  the  said, 
*  the  Metropolitan  Police  District ;'  to  preserve  the  public 
peace ;  to  prevent  crime,  and  arrest  offenders ;  to  protect 
the  rights  of  persons  and  of  property,"  &c. 

The  Metropolitan  policemen  can  find  no  warrant  in  the 
act  under  which  they  are  appointed,  for  forcibly  and  with- 
out process  of  law  expelling  a  legal  incumbent  from  his 
office,  and  installing  another  person  in  his  stead.  Nor  is 
there  anytbitig  in  that  act  making  it  unlawful  to  use  any 
means  to  resist  such  an  attempt,  which  might  lawfully  be 
employed,  if  any  other  persons  were  about  to  perpetrate 
the  same  outrage. 

V  K  it  be  conceded  that  Turner  was  the  lawful  incumbent 

of  the  office ;  that  he  and  not  Conover  was  in  the  actual 

'  possession  of  it,  and  that  the  Mayor,  in  his  discretion,  was 

authorized,  as  chief  magistrate  of  the  city,  to  prevent  the 
ouster ;  we  have  no  doubt  that  he  might  lawfully  employ 
as  such  force  any  citizens  who  were  willing  to  aid  him  in 
resisting  the  threatened  expulsion  of  Mr.  Turner  from  his 
office. 

Bosw. — Vou  IX.       4 
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It  is  elementary  law  that  a  man  is  justified  in  using  the 
force  necessary  for  the  defense  of  his  wife,  child,  or  servant, 
or  the  possession  of  his  property.  So,  also,  that  a  child 
may  justify  in  defense  of  a  parent,  or  a  wife  in  defense 
of  her  husband,  or  a  servant  in  defense  of  his  master. 

So  it  has  been  held  that,  though  a  warrant  has  been 
issued,  if  it  be  not  enforced  by  a  proper  officer,  or  if  it  be 
executed  out  of  the  jurisdiction  without  being  backed  by 
the  proper  magistrate,  or  if  the  wrong  person  be  taken 
under  it,  the  party  may  legally  resist  the  attempt  to  appre- 
hend him,  and  even  third  persons  may  lawfully  interfere 
to  oppose  it,  doing  no  more  than  is  necessary  for  that  piur- 
pose.  (1  Chit.  Or.  Law,  60,  [61 ;]  The  King  v.  Osmer,  5 
East,  304 ;  Adm/s  Case,  1  Leach,  206 ;  1  East  P.  C,  295, 
310, 325;  Post.  Or.  L.,  312;  see  7  Cow.,  269;  5Denio,  352; 
Elder  v.  Morrison,  10  Wend.,  128 ;  The  People  v.  Hub- 
hard,  24  Id.,  369 ;  and  Curtis  v.  Hubbard,  1  Hill,  336.) 

In  Phillips  v.  TruU,  11  J.  E.,  486,  it  was  affirmed  by 
Platt,  J.,  without  any  dissent  by  the  other  Judges,  that 
"any  person  whatever,  if  an  affray  be  made,  to  the  breach 
of  the  peace,  may,  without  warrant  from  a  magistrate, 
restrain  any  of  the  oflTenders,  in  order  to  preserve  the 
peace,"  although  after  the  affray  is  at  an  end  no  private 
person  can,  of  his  own  authority,  arrest  the  offender.  (See 
also,  Holley  v.  Mix,  3  Wend.,  350,  and  Scribner  v.  Beach, 
4  Denio,  448.) 

It  has  also  been  held,  that  riding  in  a  body  to  quell  a 
riot  is  lawful,  and  no  information  will  be  granted  for  small 
irregularities  in  the  pursuit  of  such  a  design.  (1  Chit.  Or. 
L.,  [18;]  see  Handcok  v.  Baker  et  al.,  2  B.  &  P.,  264; 
Wharton's  Am.  Or.  L.,  728 ;  and  Bussell  on  Crimes,  [8 
Am.  ed.,]  vol.  I,  p.  266.) 

Power  is  conferred  by  statute  on  mayors  of  cities  "  to 
cause  to  be  kept,  all  laws  made  for  the  preservation  of  the 
public  peace."  (2  E.  S.,  704,  §  1.)  Every  person  who,  in 
their  presence,  shall  threaten  to  beat  another,  *'  or  to  com- 
mit any  offense  against  his  person  or  property,"  may  be 
ordered  by  them,  without  any  other  proof,  to  give  security 
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to  keep  the  peace ;  and  in  case  of  refusal  so  to  do,  may  be 
committed  by  them  to  prison,  by  warrant,  until  the  pre- 
Bcril>ed  security  be  given.  (Id.,  705,  ^  8.) 

If  the  Mayor  had  been  present  when  an  attempt  was 
made  by  force,  without  process  of  law,  to  eject  Mr.  Turner 
from  his  oflSce,  and  take  from  him  the  property  connected 
with  and  pertaining  to  it,  he  might  not  only  have  used  the 
force  requisite  for  the  preservation  of  the  peace,  but  he 
might  have  ordered  all  i)ersons  engaged  in  the  unlawjful 
act  to  give  security  to  keep  the  peace ;  and  on  their  refusal  . 
to  comply  with  the  order,  have  issued  a  warrant  and  com- 
mitted them  to  prison. 

The  chief  magistrate  of  a  city,  vested  with  the  power 
and  clothed  with  the  duty  of  causing  all  laws  made  for 
the  preservation  of  the  public  peace  to  be  kept,  having 
information  that  an  assemblage  of  men  is  about  to  eject ' 
by  force  and  without  process  or  authority  of  law,  an  oflScer 
of  one  of^the  departments  of  the  City  Government,  from 
his  office,  and  take  from  his  possession  and  control  the 
property  belonging  to  it,  and  having  reason  to  believe 
that  this  assemblage  of  men  was  to  be  composed  of  those 
specially  charged  with  the  duty  of  preserving  the  public 
peace,  and  of  protecting  the  rights  of  persons  and  of  pro- 
perty, (Laws  of  1857,  ch.  569,  ^  5,)  who  should  take  no 
measures  to  prevent  the  outrage,  would  be  censured  as 
derelict  in  duty,  and  unfit  to  hold  the  office  to  which  he  had 
been  elected. 

As  we  understand  the  charge  of  the  Judge,  he  instructed 
the  Jury  that  the  assemblage  of  men  convened  by  the 
Mayor,  though  convened  for  such  a  purpose,  and  for  such 
a  purpose  only,  was,  as  matter  of  law,  an  unlawful  assem- 
blage. 

And  we  understand  him  to  have  so  charged,  partly  on 
the  idea,  that  if  the  Metropolitan  policemen  were  about 
to  commit  such  an  act  of  unauthorized  violence,  they 
could  not  lawfully  be  resisted  by  the  Mayor;  at  all  events, 
that  he  could  only  call  to  his  aid  Metropolitan  policemen. 
That  although  the  assembly  was  convened  for  a  lawful 
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purpose,  and  to  prevent  the  perpetration  of  a  wron^ 
which  the  Mayor  in  his  discretion  might  use  force  to 
prevent,  yet  the  assembly  was  an  illegal  one,  for  the 
reason  in  part,  that  only  Metropolitan  iK>licemen  could 
be  employed  by  the  Mayor,  to  prevent  such  an  unlawful 
act. 

In  this,  we  think  the  learned  Judge  fell  into  an  error. 

If  the  sole  object  of  convening  the  assembly  was  to 
prevent  the  expulsion  of  Turner  by  force  from  an  office 
of  which  he  was  the  lawful  incumbent,  the  assembly 
was  not,  necessarily,  as  matter  of  law,  an  unlawful  one. 
An  assembly  is  an  unlawful  one,  where  three  or  more 
persons  assemble  themselves  together  to  do  an  illegal  act* 
(4  Bl.  Oom.,  146 ;  3  Inst,  176.)  So  any  meeting  assembled 
under  such  circumstances  as,  according  to  the  opinion  of 
•  rational  and  firm  men,  are  likely  to  produce  danger  to  the 
tranquillity  of  the  neighborhood,  is  an  unlawful  assembly. 
Reg.  V.  rincent,  (9  0.  &  P.  91 ;  JReg.  v.  NeaU  et  oi.>Id.,  431.) 
It  is  stated  in  elementary  treatises  and  in  adjudged  cases, 
that  the  difference  between  an  unlawful  assembly  and  a 
riot  is  this :  If  the  parties  assemble  in  a  tumultuous  man« 
ner  and  actually  execute  their  purpose  with  violence,  it  is 
a  riot;  but  if  they  merely  meet  upon  a  purpose  which^  if 
executed,  would  make  them  rioters,  and  having  done  noth- 
ing, they  separate  without  carrying  their  purpose  into  effect, 
it  is  an  unlawful  assembly.  {Bex  v.  Birt  et  aLj  5  P.  &  G., 
154;  4  Bl.  Com.,  146;  3  Inst,  176;  Bussell  on  Grimes,  [8 
Aui.  ed.,]  vol.  1,  pp.  266,  272,  273;  Archbold  Gr.  PI., 
[Waterman's  ed.,]  vol.  2,  p.  934,  note  [1,]  and  pp.  937,  942 
and  945.) 

If  the  assembly  was  convened  by  the  Mayor  solely  to 
prevent  the  forcible  expulsion  of  Turner  from  his  office, 
without  process  of  law,  then  it  was  not  unlawful,  by  reason 
of  the  purpose  or  object  of  its  meeting.  If  claimed  to  be 
unlawful,  by  reason  of  the  circumstances  under  which  it 
appeared,  and  the  manner  in  which  the  persons  compos- 
ing it  were  conducting  themselves,  the  question  whether 
these  circumstances  and  this  conduct  were  such  aa  would 
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frighteii  and  alarm— oot  any  foolish  or  timid  person — ^but 
persons  of  reasonable  firmness  and  courage,  was  one  which 
it  belonged  to  the  jury  to  decide.  {Beg.  v.  Vincent^  9  Gar. 
&  P.,  91 ;  and  Beg.  v.  Neale  et  oLy  Id.,  431.) 

The  persons  so  assembled  were  individually  members  of 
the  police  force  of  the  city,  in  a  state  of  insubordination,  in 
the  sense  that  they  did  not  recognize  the  new  Police  Act,  or 
the  authority  of  thB  Oommissiouers  of  Police  created  by  it. 
They  wore  the  uniform  of  conservators  of  the  peace,  a  uni- 
form which  they  were  accustomed  to  wear ;  and  the  only 
weapons  of  offense  and  defense  which  they  had,  they  had 
carried  daily  and  publicly  for  years.  The  evidence  tend* 
ing  to  show  that  they  acted  in  a  tumultuous  manner,  or 
evinced  any  purpose  to  move  from  the  place  where  they 
were  stationed,  or  to  do  any  act  except  in  resistance  of  an 
attempt  to  expel  Turner  from  his  office,  if  there  be  any,  is 
exceedingly  slight  Assuming  that  it  was  the  sole  object 
of  their  meeting  to  protect  Turner  and  the 'property  belong- 
ing to  his  office  from  lawless  invasion,  and  that  no  order 
for  the  arrest  of  the  deA^ndant  had  been  made,  so  that  no 
collision  had  in  fact  occurred  between  them 'and  the  Metro- 
])olitan  Police  or  any  other  persons,  it  is  far  from  being 
clear  that  an  indictment  against  them  as  an  unlawful 
assembly  would  be  sustained  by  the  verdict  of  a  Jury. 

Tbe  conduct  of  the  defendant  and  of  all  who  acted  with 
him  in  their  opposition  to  the  execution  of  the  Metropoli- 
tan Police  Act,  in  so  far  as  his  or  their  resistance  was  forci- 
ble, and  was  continued  and  maintained  by  declarations 
and  orders  calculated  to  bring  tbe  law  into  contempt,  was 
in  a  high  degree  reprehensible.  Thfkt  when  the  law-making 
power  had  enacted  and  promulgated  the  law,  neither  the 
defendant,  in  his  exercise  of  the  high  functions  pertaining 
to  his  office,  nor  any  citizen,  however  humble,  can  be  jus- 
tified in  resorting  to  other  than  i)eaceful  means  to  test  its 
constitutional  validity,  is  quite  clear ;  and  when  the  defend- 
ant assumed,  by  addresses  and  orders,  to  keep  up  the  exist- 
ing organization  and  compel  its  ihembers  to  yield  him 
obedience,  he  abused  the  authority  he  had  theretofore 
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exercised  over  the  body,  and  ihe  proper  iufiuenoe  of  his 
oflSce.  ^ 

And  in  conduct  sncb  a&  this  he  acted  illegally,  and  tfie 
organization  which  he  so  kept  together  was  an  illegal 
organization.  This  is  settled  by  the  decision  of  the  Gonrt 
of  Appeals  in  The  People  v.  Draper^  (15  N,  Y.,  632,)  and  is 
not  open  here,  and  was  not  questioned  on  the  trial  of  this 
cause.  Had  the  Judge  on  the  trial  confined  himself  to 
this  view  of  the  defendant's  conduct,  and  in  this  sense  pro- 
nounced it  illegal,  and  the  assemblage,  in  so  far  as  it  con- 
stituted  a  part  of  an  organization  for  the  preservation  of 
the  peace  of  the  city,  an  organization  existing  or  kept  up 
without  warrant  of  law,  certainly  it  would  not  have  been 
erroneous. 

But  it  by  no  means  follows  from  this  that  any  members 
of  the  so-called  Municipal  Police,  convening  for  a  lawful 
object  in  a  peaceful  manner,  not  to  commit  overt  acts  of 
violence,  but  only  to  resist  them,  if  illegally  made,  was  an 
unlawful  assembly  in  the  sense  in  which  that  term  is  used 
in  the  law. 

The  fact  that  the  persons  composing  this  assembly  con- 
tinued to  act  as  policemen  under  the  organization  exist* 
ing,  and  the  laws  in  force  at  the  time  the  act  of  April 
15, 1857,  took  effect,  and  that  they  did  not  recognize  the 
authority  of  the  Police Oommissioners  created  by  that  act; 
and  whatever  they  did  from  day  to  day  as  an  organization^ 
tending  to  show  a  connection  between  their  hostility  to 
that  act  and  the  purpose  of  their  meeting  on  the  occasion 
in  question,  may  properly  be  considered  with  the  other 
evidence  given,  in  determining  whether  they  were  then 
assembled  to  do  an  illegal  act ;  or  whether  they  were  con- 
vened under  such  circumstances  as,  according  to  the 
opinion  of  rational  and  firm  men>  were  likely  to  produce 
danger  to  the  tranquility  of  the  neighbourhood. 

If  they  were  assem:bled  to  do  an  illegal  act,  whether 
that  act  was  resistance  to  the  service  of  process,  or  an 
interference  with  the  Metropolitan  policemen  in  the  peiv 
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formaDce  of  any  of  their  daties,  then  the  assembly  was 
nnlawfoL 

Bat  if  they  met  for  a  lawful  parpose*  and  if  there  was 
nothing  in  the  manner  in  which  they  conducted  themselves 
justly  calculated  to  produce  alarm  or  endanger  the  pnblic 
tranquility ;  if  their  whole  purpose  was  to  prevent  an  act 
which  would  be  a  breach  of  the  peace,  and  not  in  any 
event  to  do  anything  wrong  in  itself,  or  in  an  improper 
manner ;  their  general  attitude  in  regard  to  the  act  of  April 
15, 1857,  would  not,  as  matter  of  law,  make  the  assem* 
blage  in  the  supposed  case  an  unlawful  one,  and  indictable 
as  sucli. 

Whatever  may  have  been  their  hostility  to  the  new  Police 
act,  if  they  were  not  assembled  with  any  reference  to  that 
subject  on  the  occasion  in  question,  that  hostility  would 
not,  of  itself  and  alone,  make  the  assembly,  necessarily, 
as  matter  of  law,  an  unlawful  one.  Three  or  more  of  these 
insubordinate  policemen  could  meet  for  a  lawful  purpose, 
and  conduct  in  an  orderly  manner,  and  such  a  meeting 
would  not  constitute  an  unlawful  assembly  merely  because 
they  did  not  divest  themselves  of  the  uniform  and  lay 
aside  the  clubs  of  policemen. 

The  judge  did  not  charge  contrary  to  these  views.  He 
charged  that  the  body  of  men  organized  by  the  defendant*, 
under  tiiie  name  of  police,  in  attempting  to  perpetuate  the 
organization  of  the  old  police,  *'  was  an  illegal  body,  in  so 
for  as  it  assumed  to  be  a  police  organization." 

But  in  enumerating  the  circumstances  which  he 
grouped  together,  and  which,  in  his  view,  made  the 
assembly  unlawful;  in  addition  to  the  number  of  per* 
sons  assembled,  the  uniform  in  which  they  appeared,  the 
weapons  they  carried,  and  the  organization  under  which 
they  acted ;  he  assumed  and  stated  *'  that  there  could  have 
been  no  rightful  object  to  be  accomplished  by  such  an 
assemblage  so  ostensibly  acting  as  a  police,  which  might 
not  have  been  done  and  lawfully  done  by  the  sworn  con- 
servjktors  of  the  peace — the  legal  i)olice  of  the  city,  then 
in  full  force  and  organization.'*    This  latter  fact,  assuming 
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it  to  be  established  by  the  evidence,  is  one  entitled  to  great 
consideration.  But  if  it  be  true,  or  if  it  be  established  by 
the  e\nidence,  that  the  legal  police  force  of  the  city  was 
about  to  expel  Turner  from  his  ofSce  by  violence;  and  if 
the  Mayor,  in  his  discretion,  might  lawfully  interpose  by 
force  to  prevent  this,  and  if  the  assemblage  W£ls  convened 
by  the  Mayor  solely  to  prevent  snch  an  expulsion;  then 
there  was  a  rightful  object  to  be  accomplished  by  this 
assemblage  which  could  not  have  been  then  accomplished 
through  the  agency  of  the 'Metropolitan  Police. 

We  think,  therefore,  that  it  is  a  sound  proposition,  that 
the  services  of  the  Municipal  Police  might  be  employed  for 
a  lawful  purpose  and  in  such  a  manner  that  a  body  of  them 
met  for  that  purpose,  and  acting  in  that  manner,  would 
not  be  subject  to  indictment  as  constituting  an  unlawful 
assembly. 

To  suppose  an  extreme  case,  we  may  suppose  that  the 
Mayor  k}iew  of  the  purpose  of  a  body  of  men  to  commit  a 
riot,  and  believing  that  the  Municipal  Police  would  faith- 
fully aid  him  in  preventing  or  suppressing  it,  he  thereupon 
convened  at  a  convenient  point,  as  large  a  number  as  on 
the  present  occasion,  and  in  tact  used  them  successfully, 
in  a  proper  manner,  to  quell  a  riot ;  we  think  it  quite  clear 
that,  as  an  assembly  so  convened  and  thus  acting,  they 
could  not  be  regarded  as  an  unlawful  assembly  within  the 
common  law  meaning  of  that  term. 

And,  in  view  of  all  the  evidence,  we  think  it  was  a  ques- 
tion for  the  Jury,  under  proper  instructions  as  to  the  law, 
whether  the  assembly  in  question  was  or .  was  not  an 
unlawful  one. 

If  the  assembly  was  not  an  unlawful  assembly,  the 
defendant  is  not  liable  for  the  wrongs  of  individual  mem- 
bers of  it,  having  no  connection  with  the  object  for  which 
it  was  convened,  to  which  he  was  in  no  way  privy,  and 
of  the  purpose  to  commit  which  he  had  no  knowledge  or 
suspicion. 

The  Judge  evidently  considered  this  to  be  the  law.  For, 
although  he  charged,  that  as  matter  of  law,  the  assembly 
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was  an  unlawful  one,  yet  be  also  charged  (5th)  that  if  its 
object "  was  to  protect  the  Deputy  Street  Commissioner  in 
the  peaceable  possession  of  his  office,  and  neither  resistance 
to  legal  process,  nor  the  prevention  of  the  entry  of  the  Me- 
tropolitan Police  force,  or  any  part  of  it,  into  the  City  Hall 
formed  any  part  of  such  object,  then  the  defendant  is  not 
responsible,  unless  you  shall  find  he  knew  before  the  fight 
that  the  Coroner  had  been  to  his  office  to  serve  him  with 
a  warrant,  ♦  *  and  took  no  measures  to  secure  a  free 
entrance  to  him,  •  •  or  shall  find  that  the  Coroner 
made  proclamation  at  the  entrance  of  the  hall  of  the  object 
of  his  visit,  and  was  resisted  by  the  Municipal  force." 

This  instruction  (rejecting  the  concluding  alternative) 
concedes  that  the  defendant  is  not  liable,  if  the  object  of 
the  assemblage  was  such  as  it  recites,  provided  he  did  not 
know  before  the  fight  that  the  Coroner  had  been  to  his 
office  to  serve  him  with  a  warrant. 

And,  with  reference  to  the  evidence  as  to  the  intent  of 
the  defendant,  the  Judge  also  instructed  the  Jury  in  these 
words,  viz.:  "Before,  however,  I  leave  this  subject,  in 
regard  to  the  intent,  it  is  proper  that  I  should  say  that  the 
Mayor,  whose  examination  was  certainly  very  close,  and 
whose  answers  were  very  deliberately  given,  most  unequi- 
vocally and  expressly  denies  that  the  object  of  assembling 
that  force  on  that  day  had  any  connection  whatever  with 
an  anticipated  arrest." 

So  that,  had  the  cause  been  submitted  under  the  instruc- 
tion now  under  consideration,  (excluding  the  concluding 
alternative,)  the  verdict  would  have  been  for  the  defend- 
ant, if  the  Jury  had  credited  this  unequivocal  and  express 
declaration  of  the  defendant,  that  the  object  of  the  assem- 
blage had  no  connection  whatever  with  an  anticipated 
arrest,  and  had  also  found  that  it  was  no  part  of  its  object 
to  prevent  the  entry  of  any  part  of  the  Metropolitan  Police 
into  the  City  Hall,  and  that  the  defendant  did  not  know, 
before  the  fight,  that  the  Coroner  had  been  to  his  office  to 
serve  him  with  a  warrant. 

And  if  it  be  true  that  the  sole  object  of  the  atsnsemblage 
Boew.—Yoim  IX.       5 
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was  to  protect  Tqmer  in  the  poBsession  of  his  ofBce,  and 
that  it  was  no  part  of  its  object  to  resist  the  service  of 
legal  in*ocess  or  prevent  the  Metrox>olitan  Police  force  from 
entering  the  Gity  Hall,  and  that  the  defendant  did  not  know 
before  the  fight  that  the  Ooroner  had  been  to  his  office  to 
serve  him  with  a  warrant,  and  that  in  sach  case  the  defend- 
ant is  not  liable  in  this  action,  (as  the  charge  distinctly 
states,)  even  though  the  assembly  was  unlawful ;  it  is  diffi- 
cult to  conjecture  on  what  principle  he  is  to  be  held  liable, 
merely  because  '^  the  Ooroner  made  proclamation  at  the 
entrance  of  the  hall  of  the  object  of  his  visit,  and  was 
resisted  by  the  Municipal  Police." 

That  resistance  had  no  connection  (in  the  case  now 
supposed),  with  the  object  of  the  assembly,  was  not  an 
act  to  which  the  Mayor  assented,  nor  one  which  he  antici- 
pated, and  was  wholly  foreign  to  any  purpose  or  anticipa- 
tion of  his  in  convening  this  assembly* 

This  proposition  assumes,  (what  the  Judge  in  another 
part  of  his  charge  expressly  declared,)  that  although  this 
was  an  unlawful  assembly,  the  defendant  is  not  necessarily 
liable  for  all  of  its  acts,  merely  because  he  convened  it. 
And  if  it  be  law,  that  on  all  the  facts  stated  in  the 
above  5th  proposition  being  found  in  the  defendant's 
favor,  except  the  fact  of  the  Ooroner's  making  proclama- 
tion and  being  resisted  as  there  stated,  the  defendant  is 
not  responsible ;  then  the  Judge  clearly  erred  in  holding 
that  under  such  circumstances  the  fact  that  the  Ooroner 
made  proclamation  at  the  entrance  of  the  hall  of  the  object 
of  his  visit,  and  was  resisted  by  the  Municipal  force,  would 
make  him  responsible. 

Such  a  rule  charges  the  defendant  with  the  consequences 
of  that  resistance,  although  he  was  not  present,  and  knew 
nothing  of  the  proclamation  or  of  the  resistance,  and  did 
not  authorize  or  contemplate  the  resistance,  or  subsequently 
assent  to  it ;  and  so  charges  him  solely  on  the  ground  that 
a  proclamation  was  made  which  he  did  not  and  could  not 
hear,  while  it  at  the  same  time  holds  that  he  would  not  be 
liable  if  no  proclamation  had  been  made. 
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We  thmk  this  view  of  the  law  elroneoad,  and  that  the  error 
in  this  part  of  the  charge  entitles  defendant  to  a  new  trial. 

The  defendant's  counsel  insists,  (and  he  argued  the  pro- 
position as  being,  in  his  judgment,  of  paramount  import- 
ance,) that  a  Ooroner,  when  acting  in  the  service  of  an  order 
of  arrest,  cannot  call  to  his  aid  the  power  of  the  county. 
The  Judge  charged  that  he  had  authority  to  call  the  power 
of  the  county  to  aid  him,  in  effecting  service,  if  such  aid  was 
necessary ;  and  the  defendant  excepted  to  the  instruction. 

The  Judge  also  charged:  ''That  if  the  Coroner  had  no 
authority  for  the  employment  of  this  force,  then  the  plain- 
tiff was  not  justLQed  in  the  attempt  to  enter  the  hall. 
The  plaintiff  was  there  as  a  part  of  a  posse  comMitatuSf 
raised  by  the  Coroner  to  aid  him  in  the  service  of  civil 
process,  not  as  a  policemen  acting  under  the  orders  of  a 
police  commander.  If  resistance  at  the  hall  to  the  plain- 
tiff, as  a  member  of  the  posse,  was  not,  under  the  circum- 
stances, unlawful,  it  did  not  become  so  by  reason  of  the 
plaintiff  being  a  member  of  the  police.  The  plaintiff  was 
bound  to  follow  the  Coroner,  as  a  member  of  his  posse, 
when  summoned,  at  the  hazard  of  being  deemed  guilty 
of  a  misdemeanor  if  he  did  not;  yet  he  took  the  risk  of 
the  Coroner^s  authority ."^ 

•  •  CI  rpji^  employment  of  the  posse  without  necessity, 
is  a  great  offense;  for  it  is  a  cardinal  principle  that,  in  the 
service  of  process,  the  Sheriff  [or  a  Coroner]  '  must  not  be 
guilty  of  oppression,  nor  make  use  of  other  force  nor 
great<^  violence  than  the  thrug  requires." 

*'Th'e  plaintiff  was  justified  by  the  actual  command 
which  he  received  fixmi  the  Coroner,  to  act  as  one  of  his 
posse  on  this  occasion." 

In  the  present  case,  Coroner  Perry  held  an  order,  made 
in  a  civil  action^  requiring  the  defendant  to  be  arretted 
and  held  to  baU.  Although  designated  as  process,  in  the 
case  and  in  the  charge  of  the  Judge,  it  was  an  order  to 
arrest  and  hold  to  bail. 

The  Code,  in  section  185,  declares  how  the  order  shall 
be  executed,  and  provides  that  the  Sheriff  "may  call  the 
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power  of  the  county  to  his  aid  in  the  execution  of  the 
arrest,  as  in  case  of  process.''  This  section  certainly  grants 
this  power  to  the  Sheriff,  and  authorizes  him  to  employ  it 
''to  his  aid  in  the  execution  of  the  arrest."  (See  Hawden 
V.  Standish,  6  Man.,  G.  &  Scott,  504.)  • 

Section  419  enacts  that  ''if  the  Sheriff  be  a  party"  to 
any  "summons,  order  or  judgment"  which  is  to  be  served 
or  executed,  "  the  Coroner  shall  be  bound  to  perform  the 
'service,  as  he  is  now  bound  to  execute  process  where 
the  Sheriff  is  a  party ;  and  all  the  provisions  of  this  act 
relating  to  SherifiGs  shall  apply  to  Ooroners  when  the  Sheriff 
is  a  party." 

These  sections  authorize  the  Coroner  to  call  to  his  aid 
the  power  of  the  county  in  executing  an  order  of  arrest. 
Whether  he  found,  or  had  reason  to  apprehend  that  resist- 
ance would  be  made  to  the  execution  of  the  order,  was  a 
question  for  the  Jury,  if  the  determination  of  it  was 
material  to  a  just  disposition  of  the  action. 

So,  too,  was  the  question  whether  the  Coroner  made 
known  to  the  persons  assembled  in  the  rear  of  the  City 
Hall  the  object  of  his  visit ;  or  wheth^  under  the  circum*- 
stances  and  upon  the  evideilce  they  had  reason  to  suspect 
any  other  purpose  than  to  assail  and  disperse  them,  as  a 
part  of  the  means  devised  to  expel  Turner  from  his  office 
and  intrude  Mr.  Conover  into  it,  or  from  some  other  motive 
which  they  were  left  to  coigecture. 

We  think  the  Coroner,  in  one  view  of  the  evidence,  may 
have  been  justifiable  in  summoning  persons  to  aid  him  in 
executing  the  order,  and  at  the  same  time  that  the  defend- 
ant may  not  be  liable  for  the  assault. 

K  the  Coroner  had  previously  been  to  the  office  of  the 
defendant  to  execute  the  order,  and  then  told  the  officer 
stationed  at  the  door  of  defendant's  office  that  he  was  one 
of  the  Coroners  of  the  city  and  had  an  order  for  the 
arrest  of  the  Mayor  issued  from  the  Superior  Court,  and 
requested  that  officer  to  so  inform  the  Mayor,  and  if  that 
officer  then  went  into  the  Mayor's  office,  and,  on  returning, 
■stepped  up  to  him,  put  his  hands  on  his  arm  and  said 
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"Goioner,  I  am  Boiry  to  say  that  I  have  orders  to  put  you 
out  of  the  office,"  the  0<»oner  might  well  ajiprehend 
resistanoe  to  his  execation  of  the  order,  and  be  justified 
in  calling  to  his  aid  the  power  of  tihe  county. 

And  yet,  if  it  was  at  the  same  time  true  that  the  Mayor 
-  had  not  been  informed,  and  had  no  reason  to  suppose  that 
the  Coroner  had  been  there  to  serve  the  order  of  arrest,  and 
did  not  know  that  an  order  for  his  airest  had  been  issued,  i 
and  if  it  was  no  part  of  the  object  of  convening  the 
assembly  to  resist  the  service  of  process,  or  the  Metropoli- 
tan policem^i  in  the  performance  of  their  official  duties, 
but  if  on  the  contrary  his  sole  object  in  convening  this 
assembly  was  to  protect  Turner  in  the  i>osses6ion  of  his 
office  against  an  illegal  attempt  to  expel  him  by  force,  the 
drfendant  would  not  be  liable. 

Whether  it  would  have  been  more  discieet  or  not  for  the 
Ooroner,  under  all  the  drcumstances,  to  have  forebome 
further  efforts  to  execute  the  order  until  after  the  close  of 
fhe  defendant's  official  labors  for  the  day,  he  was  not 
bound  to  do  so. 

Having  gcme  peaceably  and  alone  to  serve  the  order,  if 
(as  he  testified)  he  then  distinctiy  stated  to  Mr»  Ackerman, 
the  person  stationed  by  the  defendant  at  the  door  of  his 
office  to  announce  the  names  of  persons  calling  and  their 
business,  that  he  was  a  Ooroner  and  had  come  with  an 
order  in  a  civil  action  for  the  anest  of  the  defendant,  to 
execute  it,  and  was  notified  by  that  person,  after  he  had 
thereupon  gone  into  the  Mayor's  office,  that  he  had  orders 
to  put  the  Coroner  out  of  the  office;  the  Coroner  was 
under  no  legal  duty  to  forbear  until  some  future  occasion, 
with  a  view  to  ascertain  if  he  might  then  be  permitted  to 
serve  it. 

But  if,  as  Ackerman  testifies,  the  Coroner  did  not 
state  the  object  of  his  visit,  but  on  the  contrary,  on  being 
told  the  Mayor  could  not  see  him  that  day  as  he  was 
engaged,  was  asked  *'  had  you  not  better  defer  your  busi- 
ness to  some  other  time?"  and  he  replied  *^very  well,  I 
will  call  again;  good  morning,"  and  then  left,  there  would 
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be  nothing  in  the  interview  itself  which  would  justify  hira 
in  then  raising  the  power  of  the  county  to  aid  in  executing 
the  order. 

But  the  mere  fact  that  the  Coroner  had  no  cause  for 
summoning  a  posse,  is  not  a  bar  to  this  action.  It  is 
undoubtedly  true  that  persons  summoned  to  aid  a  Coroner 
in  serving  process  will  not  be  protected  by  the  order  of  the 
Coroner,  if  he  attempt  to  arrest  a  person  not  named  in  it. 
And  if  such  person  resist,  and  in  making  such  resistance 
as  is  reasonably  necessary  to  prevent  being  arrested,  the 
posse  are  injured,  no  action  can  be  maintained  by  them 
for  such  injury. 

So,  too,  if  the  process  should  be  executed  in  such  man- 
ner as  would  make  the  Coroner  a  trespasser,  as  by  forcibly 
breaking  open  the  outer  door  of  a  defendant's  dwelling 
house,  the  Coroner  and  all  participating  in  such  misconduct 
would  be  liable  in  an  action  at  the  suit  of  a  party  thus 
illegally  arrested.  (DaJton  on  Sheriffs,  528 ;  Mder  v.  Mor^ 
risanj  10  Wend.,  128;  Ourtis  v.  Hubha/rd,  1  Hill,  336;  The 
People  V.  Hubbard,  24  Wend.,  369.) 

There  may  be  other  modes  of  abusing  process,  and  other 
kinds  of  misconduct  in  the  execution  of  it,  in  which  those 
conscious  of  the  abuse  and  misconduct  and  participating 
in  it  would  find  no  protection  in  the  fact  that  they  were, 
at  the  time,  a  part  of  the  Sheriff's  or  Coroner's  posse. 

But  persons  summoned  as  a  posse  are  bound  to  aid  in 
overcoming  resistance  if  it  be  offered.  They  may  lawfully 
attend  the  Sheriff  or  Coroner  in  obedience  to  his  order, 
although  he  had  no  sufScient  cause  for  summoning  them. 
While  they  in  his  aid  do  nothing  unlawful  or  in  an  improi>er 
manner,  and  have  no  reason  to  suppose  that  he  intended 
in  summoning  them  to  use  their  services  unnecessarily  or 
unlawfully,  his  order  protects  them  so  far  at  least  as  to 
justify  them  in  accompanying  him. 

And  although,  in  this  case,  the  Coroner  summoned  the 
posse  without  any  reason  to  apprehend  resistance,  but 
when  he  came  to  the  City  Hall  he  found  the  assemblage 
in  question,  yet  if  he  then  informed  the  persons  there 
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assembled  that  he  had  an  order  for  the  arrest  of  the 
defendant  and  had  come  to  execute  it,  and  if  they,  with 
this  knowledge,  resisted  him  to  prevent  his  serving  it,  the 
posse  might  lawfully  aid  him ;  and  it  would  be  as  truly  their 
duty  to  aid  him  as,  if  being  casually  there,  they  had  been 
summoned  after  the  Ooroner  had  informed  the  crowd  who  he 
was,  and  of  his  business,  and  had  encountered  resistance. 

It  is  deemed  important  to  state  these  propositions,  inas- 
much as  we  cannot  foresee  that  even  if  the  plaintiff  shall 
ultimately  recover,  the  question  of  damages,  as  whether 
they  may  be  exemplary  or  must  be  strictly  compensatory, 
may  not  be  affected  to  some  extent  by  the  consideration 
whether  the  posse  was  summoned  with  or  without  cause. 
K  summoned  without  cause,  tbat  fact  will  form  a  feature 
in  the  history  of  the  case,  and  may  qualify  the  character 
of  the  transaction  as  a  whole,  although  the  plaintiff's 
right  to  recover  may  not  depend  upon  proof  of  there  being 
any  cause  for  summoning  a  posse  at  the  time  it  was  sum- 
moned, or  may  not  be  impaired  by  proof  that  it  was 
summoned  imnecessarily. 

There  were  many  oUier  exceptions  taken  at  the  trial 
which  have  not  been  noticed  in  the  views  already  ex- 
pressed, and  which  were  not  discussed  on  the  argument  of 
this  appeal.  If,  upon  another  trial,  there  shall  be  an 
endeavor,  as  we  may  presume  there  will  be,  to  present  the 
case  divested  of  all  questions  except  those  of  substance,  and 
to  exclude  all  incidents  not  necessarily  affecting  the  merits, 
many  questions  whieh  we  have  oodtted  to  decide  may  not 
again  be  raised. 

We  do  not  deem  it  important  to  dther  party,  to  pass 
distinctly  upon  any  questions  not  already  considered.  The 
views  stated  render  it  necessary  to  reverse  the  judgment 
and  grant  a  new  trial.  The  costs  of  the  former  trial  and 
of  this  appeal,  must  be  costs  in  the  cause  and  abide  the 
event. 

BoBEBTSON,  J.  Under  the  views  taken  by  the  learned 
Judge  who  presided  at  the  trial  of  the  issues  in  this  case. 
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it  would  seem  that  the  defendant  oonld  only  be  made 
liable^  by  proof  of  some  direction  by  him»  to  some  one,  to 
do  some  act  which  must  necessarily  lead  to  the^  assault 
complained  of,  or  of  such  a  state  of  facts,  as  would  legally 
throw  the  responsibility  of  it  upon  him,  notwithstanding 
his  absense  at  the  time  of  its  commission  and  his  failure 
to  participate  in  it ;  for  he  came  to  the  e(mclusion  upon 
the  evidence,  that  *'  the  defendant  had  no  personal  agency 
in  such  assault;  was  not  present  or  assisting  at  it,  did 
not  give  any  orders  for  its  commission,"  and  might  be 
assumed  to  have  known  nothing  of  its  occurrence  until 
after  it  had  happened. 

The  learned  Judge  seems  to  have  found  something  to 
fasten  the  responsibility  of  the  act  in  question  on  the 
defendant,  when  he  might  not  otherwise  have  been  liable, 
in  the  charact^  o£  the  assembly;  because  he  says,  that 
although  not  legally  liable  for  every  illegal  act  done  by 
the  persons  present  at  it^  still,  by  being  a  member  of  it  or 
guilty  of  convoking  it,  he  was  placed  "in  a  position  in 
vfMdk  the  law  might  cast  upon  him  the  consequences  of 
the  events  which  occurred."  As  he  subsequently  arranged 
the  difGarent  views  that  might  be  taken  of  the  facts  and 
their  legal  consequences,  under  different  instructions,  they 
may  be  assumed  to  comprise  the  circumstances  which  he 
considered  wouM  make  the  members  or  conveners  of  such 
an  unlawful  assembly  responsible  for  any  acts  done  by  itb 
If,  therefore,  the  &ct  of  the  assembly  being  unlawful,  bore 
at  all  upon  the  defendant's  liability,  either  as  a  qualifica- 
tion of  the  propositions  by  which,  under  certain  contin- 
gencies, as  the  Jury  might  find  them,  they  were  to  make 
this  defendant  liable,  or  otherwise,  it  became  material 
that  the  views  of  the  Oourt  should  be  correct  on  that 
point.  The  Jury  were  charged  as  matter  of  law  that  the 
assembly  was  in  law,  unlawful;  and  the  mode  in  which  it 
became  so  was  detailed  by  the  learned  Judge;  if  there 
was,  therefore,  any  inaccuracy  in  that  view,  the  defendant 
waa  seriously  prejudiced. 
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There  seefi  to  be  two  modes  in  which  an  assembly 
of  persons  may  beoome  unlawful,  so  as  to  be  a  subject  of 
indictment ;  one,  by  the  purpose  for  which  it  meets,  and 
the  other,  without  reg^  to  its  purpose,  by  the  numbers 
and  demeanor  of  those  present  at  it.  (4  Black.  Com.,  146 ; 
3  Inst.,  176;  1  Hawk-  PI.  C,  576;  (Ourw.  ed.;)  Euss.  on  Or., 
272.)  The  learned  Judge  seems  to  have  considered  the 
assembly  in  question  to  have  been  rendered  unlawful  in  the 
second  mode,  because  he  stated  that  it  was  not  essential 
that  the  object  of  the  meeting  should  be  wicked  to  render  it 
illegal,  and  that  if  such  illegality  depended  on  such  object, 
he  would  have  submitted  the  question  to  the  Jury,  and  also 
because  he  brought  together  in  detaU  the  elements  which 
he  considered  likely  to  create  public  apprehension,  out  of 
which  the  unlawfulness  arose,  and  they  did  not  include  the 
purpose  of  the  meeting.  He  seems  to  have  passed  upon 
the  effect  of  such  elements  as  matter  of  law,  without  evi- 
dence of  their  actual  effect,  as  has  been  allowed  in  similar 
cases.  {Queen  v.  VincenU  9  0.  &  P.,  275.)  It  becomes 
necessary,  therefore,  to  determine  whether  the  evidence 
justified  the  assumption,  as  matter  of  law,  of  the  exist- 
.ence  in  this  case  of  the  elements  of  illegality  which  were 
combined  by  him ;  whether  they  alone  would  constitute  an 
illegal  assembly;  and  whether  there  was  no  evidence  of  any- 
thing else  to  qualify  their  effect  of  standing  alone.  For  tUs 
purpose  the  considerations  of  the  ability  of  a  body  of  legal 
policemen  to  accomplish  every  legal  purpose  for  which  the 
body  in  question  met,  and  their  own  capacity  to  do  mis- 
chief, if  badly  guided,  may  be  laid  out  of  view,  as  equally 
applicable  to  any  large  assembly,  however  tranquil  or  inno- 
cent. 

The  main  circumstances  from  which  the  learned  Judge 
drew  the  inference  of  the  creation  of  apprehension  in  the 
public  mind,  and  danger  of  a  breach  of  the  peace,  which 
he  considered  essential  to  constitute  the  unlawfulness  of 
an  assembly  where  its  purpose  was  out  of  view,  besides 
numbers,  were,  the  uniforms  worn,  the  clubs  canried,  and 
obedience  to  orders  issued  by  some  of  the  assembly.  I 
Bosw.— Vol.  IX.       6 
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think  it  will  be  fonnd,  on  investigation,  theve  existed  cir- 
cumstances in  the  case  which  might  have  deprived  these 
of  their  terror  to  the  public  eye,  and  the  Jury  might  have 
found  they  did  so,  if  the  question  had  been  submitted  to 
them.  The  actual  number  present,  of  those  summoned 
by  the  defendant,  does  not  seem  to  have  greatly  exceeded, 
if  at  all,  two  hundred ;  these  were  in  the  City  Hall,  apart 
from  the  crowd  in  the  park,  whom  curiosity,  or  possibly  a 
worse  motive,  drew  together ;  they  were  divided  again  into 
two  nearly  equal  parts,  one  of  which  was  in  the  basement 
of  the  City  Hall,  out  of  view,  while  persons  in  pursuit  of 
their  lawful  business  went  through  uninterruptedly,  except 
by  the  throng;  very  few  were  outside  until  the  Coroner's 
posse  arrived.  So  far  as  appearances  went,  no  visible 
body  was  so  formidable  in  numbers  as  to  create  a  conster- 
nation to  passers  by.  Until  the  arrival  of  such  posse  there 
does  not  seem  to  have  been  any  tumult,  outcries,  threat- 
ening gesticulation,  or  brandishing  of  weapons,  and  there 
was  no  banner  raised.  The  utmost  latitude  of  interpreta- 
tion of  which. their  conduct  seemed  susceptible,  was  a 
determination  to  occupy  and  keep  possession  of  the  City 
Hall  for  some  purpose.  The  uniform  worn  by  such 
assembly  was  neither  new,  provided  for  the  occasion, 
unusual  or  very  plainly  different  from  that  required  to  be 
worn  by  the  new  police.  Beasons  of  necessity,  economy, 
or  a  belief  that  this  was  necessary  to  sustain  the  legal  claim 
to  the  old  office  of  policeman,  may  as  much  have  dictated 
the  use  of  such  uniform  as  a  disorderly  spirit.  The  clubs 
were  not  weapons  of  so  warlike  a  character  as  to  indicate^ 
by  the  mere  carriage  of  them,  an  intention  to  break  the 
peace;  besides  which,  their  use  might  be  lawful,  in  the  legal 
purpose  for  which  it  was  claimed  such  assembly  was  con- 
vened— the  defense  of  the  Street  Commissioner's  office. 
Obedience  to  superior  officers  would  seem  to  indicate 
rather  an  orderly  than  a  disorderly  disposition,  unless 
directed  to  a  breach  of  the  peace.  If  the  foregoing  views 
be  correct,  there  would  seem  to  have  been  room  for  the 
Jury  to  have  put  a  milder  face  upon  the  appearances  at 


NEW  YORK  —  DECEMBER,  1861.  43 

SUter  T.  Wood. 

the  meeting  in  question,  than  that  of  the  terror  and 
threatened  breach  of  the  peace  necessary  to  make  it  ille- 
gal. Another  circumstance  also  detracts  from  the  infer- 
ence of  public  alarm  by  the  meeting  in  question.  Its 
members  were,  for  all  that  appears,  in  law  and  in  fact, 
Metropolitan  policemen,  created  such  by  the  new  act,  there 
being  no  evidence  to  show  that  they  had  refused  to  accept 
the  new  office  or  been  deprived  of  it.  {The  People  ex  reL 
McCune  v.  The  Board  of  Police,  19  N.  Y.  R.,  188.)  The 
meeting  of  such  officers,  wearing  their  old  uniforms,  only 
distinguishable  from  those  required  by  the  new  board  to 
be  worn  by  them,  upon  close  examination,  and  carrying 
weapons  to  be  borne  by  the  new  force,  would  not  be  so 
unquestionably  likely  to  create  public  dismay  as  to  render 
the  meeting  absolutely  unlawful  in  itself. 

The  instruction,  therefore,  that  the  meeting  in  question 
was  an  unlawful  assembly  in  law,  which  was  equivalent 
to  one  that  no  other  conclusion  could  be  drawn  fi*om  the 
fiacts,  except  the  creation  of  public  apprehension  and 
danger  by  it,  appears  to  me  to  have  been  erroneous ;  it  is 
a  hazardous  exercise  of  judicial  authority  in  any  case  to 
pronounce  a  meeting  as  menacing  or  dangerous  to  public 
tranquility,  and,  therefore,  unlawful ;  but  particularly  in  a 
country  where  large  public  meetings  are  constantly  held 
for  every  conceivable  object,  and  not  always  in  the  quietest 
manner,  and  where  the  practical  experience  of  a  Jury 
taken  from  the  community  at  large  could  best  determine 
what  was  likely  to  produce  terror  or  danger. 

Another  injustice  was  done  to  the  defendant  in  this  case, 
by  the  determination  that  the  assembly  was  an  unlawful 
one,  by  rexison  of  the  conduct  and  api)earance  of  those 
constituting  it.  Evidence  was  admitted  of  the  declarations 
of  third  persons,  when  the  defendant  was  not  present,  as 
to  the  object  <5f  the  meeting;  it  is  very  evident  that  these 
could  not  be  evidence  against  the  defendant  of  his  design 
in  convening  the  meeting,  or  any  complicity  by  him  in  the 
purposes  of  those  going  to  it,  any  more  than  the  acts  of 
the  members  of  such  an  assembly  could  be  imputed  to  him, 
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when  'disconnected  with  the  purpose  which  he  might  be 
legally  proved  to  have  had  in  convening  it.  It  would  be  a 
mode  of  making  the  defendant  liable  for  acts,  to  which  he 
was  in  no  way  privy,  of  an  assembly  which  he  might  have 
convened  for  a  lawful  purpose,  and  at  which  he  was  not 
present  to  control  or  influence  it 

The  fourth  and  fifth  of  the  propositions  to  which  the 
learned  Judge  reduced  his  views  of  the  application  of 
the  law  to  the  facts  of  the  case  are  apparently  equally 
untenable ;  the  first  of  those  two  is  to  the  effect  that  the 
mere  fact  of  a  Coroner  having  once  been  at  the  office  of 
the  defendant  to  arrest  him,  imposed  upon  the  latter  the 
duty,  upon  being  informed  of  such  visit,  of  providing  that 
the  passage  should  be  clear  in  case  he  returned;  that  pro- 
position seems  a  necessary  prelude  to  the  next,  which 
was:  That  even  if  the  defendant  endeavoured  to  secure 
uninterrupted  access  to  himself  by  the  Coroner,  yet,  if  the 
latter  was  resisted  by  the  force  collected  by  the  former, 
after  a  public  announcement  by  the  latter,  of  his  purpose, 
to  such  force,  the  defendant  was  liable,  although  the  origi- 
nal purpose  of  the  meeting  was  legal.  These  propositions 
can  only  be  sustained  upon  the  principle  that  the  defend- 
ant, having  collected  the  force,  was  bound  to  see  that  it 
did  not  act  illegally,  or  if  it  did,  he  was  responsible;  but 
no  such  principle  is  to  be  found  in  any  case,  and  it  is 
without  any  foundation  in  reason ;  no  man  is  responsible 
for  the  misconduct  of  another  unless  he  authorizes  it 
expressly  or  impliedly,  and  no  such  authority  is  to  be 
inferred  fix)m  a  request  to  numerous  persons  to  meet  to 
accomplish  a  legal  purpose,  although  they  afterwards  act 
illegally  when  met.  By  such  fifth  proposition  the  defend- 
ant was  made  liable,  although  he  might  have  done  all  he 
could  to  prevent  a  collision,  or  might  be  entirely  ignorant 
of  its  imminence.  The  fourth  proposition  makes  him  lia- 
ble, without  notice  of,  or  reason  to  suspect  an  intention  to 
return;  neither  can  be  sustained  upon  any  just  principle. 

The  learned  Judge  also  laid  down  another  proposition 
to  the  Jury,  adverse  to  received  opinions,  as  to  the  power 
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of  i>olioemen  and  the  right  of  the  citizen  to  resist  them  in 
unlawful  acts ;  which  was,  that  the  assembly  oi  the  force 
convened  by  the  defendant  was  illegal,  although  its  only 
object  was  to  protect  *'the  acting  Street  Oommissioner  in 
**  the  possession  of  his  office  and  properties  against  any 
"  attempts  by  Oonover,  with  the  assistance  of  the  Metro- 
"  politan  Police  or  others^  to  wrest  that  possession  from 
*'  him,  notwithstanding  such  Oommissioner  were  the  lawful 
'*  incumbent  of  the  office,  and  in  actual  possession  of  it, 
"  and  although  an  apprehensioh  of  a  violent  attempt  on 
"  the  part  of  the  Metropolitan  Police  to  force  Oonover  into 
"the  office  might  have  been  well  founded."  It  would 
have  been  somewhat  difficult  to  ascertain  wherein  the 
learned  Judge  understood  the  illegality  of  such  assembly 
to  exist,  had  he  not  added  "  that  there  was  no  warrant  in 
the  law  for  organizing  a  body  of  men  with  offensive  wea- 
pons, for  the  purpose  of  resisting  legally  constituted  pro^ 
"  tectors  of  the  peace  from  an  apprehension  that  they  are 
**  about  to  commit  a  breach  of  the  peace."  This  would, 
however,  still  remain  ambiguous  as  to  whether  the  illegal- 
ity lay  in  the  arming  with  offensive  weapons,  or  the  intended 
resistance  to  legal  policemen,  had  not  that  ambiguity  been 
solved  by  the  final  statement  that  the  proper  remedy  for 
individuals  whose  rights  were  unlawfully  assailed  by  con- 
servators of  the  peace,  is  to  submit  to  the  outrage  and 
apply  to  courts  or  magistrates,  subsequently,  for  redress.  I 
do  not,  however,  think  the  doctrine  that  policemen  are  not 
to  be  resisted,  when  guilty  of  any  illegal  trespass,  could 
find  favor  in  any  courts  except  those  of  a  despotic  govern- 
ment ;  they  certainly  could  not  be  arbiters  upon  an  ex  pa^te 
statement  of  the  right  to  the  possession  of  an  office.  Pub- 
lic officers  may  be  guilty  of  a  riot,  and  any  one  is  entitled 
to  collect  a  force  to  subdue  a  riot.  (1  Hawk.  PI.  Or.,  ch.  66, 
^  2;  Eoscoe  Or.  Ev.,  (3d  ed.,)  883;  3  Burn's  Just.,  "Eiot,"  p. 
743  note  (fr).  Law's  opinion.)  The  class  of  men  composing 
poHcemen  would  not  always  be  the  safest  with  whom  to  trust 
such  arbitrary  power.  The  charge  was,  therefore,  clearly 
wrong  in  this  particular,  even  if  the  words  "  and  o(hers  " 
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had  been  omitted,  by  which  the  learned  Judge  declared  it 
illegal  for  a  magistrate  to  collect  men  to  resist  a  threatened 
violent  attack  by  any  one  to  oust  an  incumbent  from  the 
occupation  of  the  rooms  occupied  for  the  business  of  his 
office  and  the  possession  of  the  muniments  of  his  office, 
without  war^nt  of  law. 

The  injury  to  the  plaintiff  may  have  been  the  result  of 
planned  misconduct  of  the  defendant,  or  of  a  series  of  unfor- 
tunate misconceptions  of  intentions  and  rights,  as  may  be 
hereafter  determined^  but,  considering  the  amount  of 
injury  inflicted,  the  amount  of  damages  awarded  does  not 
seem  to  imply  that  the  Jury  were  entirely  satisfied  it  was 
the  former.  A  trial  in  which  all  improper  considerations 
may  be  excluded  will  do  more  justice  to  both  parties.  One 
important  question,  however,  demands  an  expression  of 
opinion  from  us  before  another  trial,  which  is,  whether  the 
Coroner  had  a  right  to  summon  a  posse  in  this  particular 
case.  The  right  of  summoning  a  posse  at  all  is  made  by 
the  statute  conferring  it  to  depend  on  the  public  officer 
having  the  process  to  execute,  *^  finding  or  hamng  reason 
"to  apprehend  th^it  resistance  will  he  made  to  the  execu- 
"  tion  of  it:'  (2  E.  S.,  4^0,  ^  80.)  This  certainly  does  not 
intend  that  such  public  officer  shall  have  the  absolute 
right  to  determine  whether  resistance  will  be  made  to  such 
execution,  because  that  would  be  equivalent  to  allowing 
him  to  summon  assistance  in  any  case  he  thought  proper. 

There  must  be  such  a  state  of  facts  existing  as  would 
afford  reasonable  ground  for  anticipating  resistance,  other- 
wise the  officer  has  no  right  to  call  in  assistance.  That 
question  was  not  submitted  to  the  Jury  in  this  case ;  but 
it  was  assumed  that  such  reasonable  ground  existed,  not- 
withstanding the  conflict  of  evidence  as  to  the  treatment 
of  the  Coroner  on  his  first  visit  to  the  defendant's  office ;  as 
the  Jury  were  charged  "  that  the  men  engaged  with  him 
"  in  his  attempt  afterwards  to  enter  the  City  Hall,"  were 
in  the  performance  of  a  legal  duty.  But  it  is  contended 
on  the  part  of  the  defendant  that  even  if  this  were  a  case 
within  th^  statute  otherwisCi  the  Coroner  has  no  power  to 


NEW  TOEK — DBOBMBBB,  1861.  47 

• 

SUter  T.  Wood. 

Biimnion  a  posse  until  lesisted ;  and  the  argument  td  sua* 
tain  such  a  proposition  is  reducible  to  two  principles: 
1.  At  ^common  law  the  Goroner  could  only  exercise  such 
power  as  the  Sheriff  had  as  process-server,  and  not  as  con- 
servator of  the  peace,  and  no  statute  has  conferred  on  him 
any  other.  2.  The  Sheriff's  power  to  summon  a  posse  was 
only  as  conservator  of  the  peace,  in  case  of  resistance  and 
on  final  executions,  and  was  derived  exclusivelv  fix)m  cer- 
tain  ancient  English  statutes  which  have  not  been  affected 
by  the  Bevised  Statutes  or  the  Oode.  These  views,  on 
examination,  I  think,  will  be  found  untenable. 

The  Bevised  Statutes,  as  amended  in  1845,  (2  B.  S.,  440, 

^80;  Iiaws  of  1845,  ch.  69,)  provide  for  summoning  the 

power  of  the  county  in  the  case  of  process.   The  words  of 

the  amendment  of  1845  confer  the  authority  to  raise  the 

power  of  the  county,  in  case  of  apprehended  resistance  to  the 

execution  of  process,  upon  the  Sheriff  or  any  public  officer 

to  whom  it  may^have  been  delivered ;  a  subsequent  section 

{^  84)  gives  the  Goroner  the  Sheriff's  power  when  the  latter 

is  party  to  the  suit.    The  Gode  (^  419)  binds  the  Goroner 

to  serve  an  order  of  arrest  wher^  the  Sheriff  is  a  party,  the 

same  as  though  it  were  process,  and  makes  all  its  provisions 

applicable  to  Sheriff  applicable  to  Goroners ;  it  also  gives 

the  Sheriff  the  same  authority  over  thb  power  of  the 

county,  in  case  of  an  order  of  arrest,  as  if  it  were  process. 

(^  185.)    There  is  no  room,  therefore,  for  any  doubt  that 

the  Gode  actually  confers  on  the  Goroner  the  same  powers 

in  serving  an  order  of  arrest  as  the  Bevised  Statutes  do 

on  Sheri£b  in  case  of  process. 

It  is  said,  however,  that  the  provision  of  the  Bevised 
Statutes  is  but  a  continuation  of  the  Statute  of  Westminis- 
ter, n,  ch.  39,  (2  Inst«,  451,)  by  which,  it  is  contended,  no 
power  is  given  to  summon  a  posse  upon  mesne  process. 
The  answer  to  this  is,  that  the  Gode  uses  the  term  order  of 
arrest,  about  which  there  is  no  room  for  dispute ;  but  even 
the  Bevised  Statutes  will  be  found  to  be  a  change  of  the 
phraseology  of  that  statute,  which  requires  the  Sheriff  to 
go  in  person  "to  do  exeoutiont^^  which,  by  a  refined  con- 
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stnictioD,  was  held  to  be  applicable  only  to  final  process, 
(Oro.  Jac,  419;  1  EoU.  R.,  388,  440;  1  EolL  Abr.,  807,)  the 
Eevised  Statutes  provide  for  the  execution  of  any  process, 
whether  it  be  mesne  or  final. 

But  it  is  more  than  doubtful  whether  such  overstrained 
construction  of  the  Statute  of  Westminister  has  not  since 
been  overruled.  There  never  was  any  doubt  as  to  the 
power  of  the  Sheriff  to  summon  a  posse  to  execute  any 
process  after  resistance^  (3  Inst.,  161 ;  3  Hen.  Vn,  Tear 
Book,  1,)  and  his  power  to  summon  one,  in  any  case,  was 
always  held  to  be  at  common  law  and  not  derived  from  the 
Statute  of  Westminister.  (1  Inst.,  193;  Imp.  Shff.,  143.) 
Centuries  ago  it  was  held  that  the  Sheriff  could  not  set  up 
an  escape  as  a  defense,  when  a  prisoner,  held  on  mesne 
process,  was  brought  into  Oourt  on  a  habeas  corpus, 
{Orompton  v.  TTord,  1  Stra.,  433,)  and  the  reason  assigned 
by  Pbatt,  Oh.  J.,  was  that  he  had  a  right  to  the  power 
of  the  county.  But  the  right  and  duty  of  the  Sheriff  to 
employ  the  power  of  the  county,  if  necessary,  was  fully 
settled  in  Howden  v.  Staiidish^  (6  Oom.  B.  B.,  520,)  when  it 
was  fairly  presented ;  and  it  was  determined  that  although 
an  escape  by  rescue  was  a  defense  on  mesne  process,  where 
he  had  no  notice  of  such  intent,  yet  when  notified  of  such 
intent,  he  was  bound  to  employ  the  i)ower  of  the  county 
to  overcome  resistance.  And  such  the  Bevisers  under- 
stood to  be  the  law,  as  in  their  note  to  1  Bev.  Stat.,  440, 
^  80,  they  state  that  1  Bev.  L.,  423,  ^  11,  was  varied,  to 
declare  the  full  extent  of  the  power  as  it  exists. 

The  judgments  of  the  Metropolitan  Police  Oommission- 
ers,  depriving  certain  oflScers  of  their  places,  were  admitted 
notwithstanding  objection,  without  due  proof  of  personal 
service  of  notice  of  the  charges  against  the  officers,  with 
the  time  and  place  of  their  proposed  trial,  so  as  to  confer 
jurisdiction ;  and  as  they  were  admitted  notwithstanding 
an  objection^  the  exception  thereto  was  well  taken. 

For  these  reasons,  I  think,  the  judgment  should  be 
reversed  and  a  new  trial  awarded,  with  costs  to  abide  the 
event. 
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Whitb,  J.  One  of  the  most  impoftant  questions — per- 
haps the  most  important — ^in  this  case,  respects  the  charac- 
ter of  the  assembly  convoked  by  the  defendant  on  the  16th 
of  Jmie,  1857,  at  the  City  Hall,  for  the  purpose,  as  alleged 
by  him,  of  protecting  Mr.  Turner  in  the  possession  of  the 
Street  Oommissioner^s  office;  and  upon  the  occurrence  of 
a  colliaon  between  which  assemblage  and  the  Metropoli- 
tan Police,  the  plaintiff  received  the  injury  for  which  he 
brought  this  suit.  That  assembly  is  said  by  the  plaintiff 
to  have  been  an  unlawful  one,  and  the  Judge  declared  it 
to  be  so,  in  his  charge  to  the  Jury ;  and,  considering  its 
peculiar  spirit  and  composition,  and  all  the  circumstances 
of  the  tiuie  and  occasion,  I  think  the  Judge  charged  cor> 
lectly. 

Previous  to  the  passage  of  the  act  of  April  15th,  1857f 
establishing  a  Metropolitan  Police  District,  to  consist  of 
the  counties  of  Kew  York,  Kings,  Richmond  and  Wesi- 
diester,  the  police  force  of  the  City  of  New  York,  compris- 
ing some  eleven  or  twelve  hundr^  men  and  officers,  were 
known  as  the  *'  Municipal  Police."  Distributed  and  pro- 
vided with  station  houses  in  appropriate  districts  through- 
out the  city,  they  were  uniformed,  armed  with  clubs, 
organized  and  officered  in  sections  or  coifipanies,  with 
captains,  lieutenants  and  sergeants,  for  the  more  efficient 
exercise  of  their  functions.  The  Mayor  was  the  head,  and, 
with  the  City  Judge  and  the  Becorder,  formed  a  Board  of 
Commissioners  to  prescribe  rules  for  the  general  govern- 
ment of  the  department. 

In  April,  1857,  a  change  was  made  by  the  Legislature 
of  the  State.  By  the  act  then  passedf  (and  which  subse- 
qu^tly  was  adjudged  constitutional,  by  the  court  of  last 
resort,)  the  Metropolitan  Police  District,  comprising  the 
counties  above  mentioned,  was  established,  and  a  police 
force  was  directed  to  be  raised  in  each  county,  whose 
aathority  and  duties  should  extend  through  the  whole  dis- 
trict. The  act  also  created  a  Board  of  Commissioners  for 
the  government  of  the  force  thus  authorized,  which  was  to 

consist  of  five  commissioners,  to  be  appointed  by  the  Gov- 
Bosw. — Vol.  IX       7 
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eraor,  with  the  consent  of  the  Senate.  The  Mayors  of  the 
cities  of  Kew  York  and  Brooklyn  were  also  to  be,  ex  officio^ 
members  of  this  board.  This  act  took  effect  on  April  ISth, 
1857.  By  its  provisions  all  former  acts  and  provisions  of 
law  inconsistent  with  it  were  repealed,  and  the  new  Board 
of  Oommissioners  became,  upon  their  first  meeting,  ves1:ed 
with  all  the  powers  and  authority  conferred  by  it.  That 
first  meeting  was  held  on  April  23d,  1857,  and  at  thai 
instant  all  the  functions  and  authority  of  the  old  board, 
and  of  the  Mayor  as  head  of  the  Police  Department,  utterly 
ceased. 

The  defendant,  however,  being  then  Mayor  of  New  York, 
refused  to  submit  to  this  consequence.  He  denounced  the 
law  as  unconstitutional,  and  openly  set  himself  in  actual 
physical  hostility  to  it.  He  grasped  the  authority  which  the 
law  declared  to  be  now  illegal  in  his  hands,  maintained 
the  old  organization  in  defiance  of  the  supreme  power 
of  the  State  which  had  dissolved  it,  and  announced  his 
purpose  to  compel  obedience  to  his  commands,  by  the 
infliction  of  penalties  upon  such  members  of  the  old  force 
as  should  violate  his  orders,  or  hesitate  to  acknowledge 
him  as  their  head  and  superior  officer. 

On  April  22d,  1857,  he  summoned  all  the  captains  of 
the  old  force,  some  twenty-two  in  number,  and  addressing 
them  in  a  body,  declaring  those  purposes,  he  said,  among 
other  things,  after  stating  that  he  had  commenced  legal* 
proceedings  to  test  the  constitutionality  of  the  law : 

"  I  have  sent  for  you  to  say  that  I  am  still  your  superior 
^'officer,  and  you  must  recognize  no  other,  as  I  shall  hold 
**any  of  you  who  ipay  err  from  my  orders  to  the  strictest 
"accountability.  •  •  •  •  You  are  to  obey  no  other 
"orders  but  mine  until  the  Court  decides  the  law  to  be  con- 
"stitutional.  •  •  ♦  ♦  I  desire  you  forthwith  to 
"communicate  my  decision  to  the  men  under  your  com- 
"mands,  and  say  to  them  that  this  order  issues  from  the 
"head  of  the  Department.  I  hope  you  will  bring  all 
"your  men  to  the  most  rigid  accountability  who  shall 
"  dare  violate  my  command.    I  shall  revive  many  *  orders  * 
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'*tbat  have  become  dead  letters,  and  iDsist  on  thfl^  falflll- 
"ment" 

Inflaenced  by  the  declarations  and  appeal  thns  made  to 
them,  the  great  majority  of  the  old  police  confederated 
with  the  defendant  in  his  revolt  against  the  law ;  and  con- 
tinned  in  their  organized  resistance  and  Tiolation  of  it, 
maintaining  possession  of  all  the  police  property  and 
station  honses  of  the  city,  and  exercising  all  the  functions 
and  authority  of  i>olicemen,  under  the  defendant  as  their 
head,  until  after  the  happening  of  the  events  which  gave 
rise  to  the  subject  of  the  present  suit. 

In  the  meanwhile,  the  Board  of  Ck>mmis8ioners  of  the 
Metropolitan  Police  had  proceeded  under  the  law  of  April, 
1857,  to  discharge  the  duties  which  it  imposed  upon  them. 
They  had  established  a  police  force,  of  which  some  mem- 
bers of  the  old  body  who  had  declined  to  follow  the  lead 
of  the  defendant,  formed  a  part;  and  the  spectacle  was 
presented,  in  this  great  and  popular  city,  of  two  opposing 
or  rival  bodies  of  men  organized  and  armed  within  its 
limits,  each  claiming  as  against  the  other  to  be  the  rightful 
and  exclusive  possessor  of  the  important  powers  and 
privileges  of  public  conservators  of  the  peace,  and  each 
regarding  the  other  as  usurpers  or  unlawful  intruders  into 
office.  There  is,  in  the  testimony  in  the  case  before  us, 
abundant  evidence  of  the  jealousies  and  ill  feeling  neces- 
sarily generated  by  tiiis  condition  of  things  between  these 
two  opposing  bodies;  and  it  required  no  extraordinary 
sagacity  or  discernment  to  foresee  that  by  these  conflicting 
claims  the  public  peace  could  not  long  remain  undisturbed, 
and  that  sooner  or  later,  just  such  violence  and  collisions 
as  have  led  to  the  present  action  must  inevitably  ensue; 
and  it  is  also  most  manifest  that  to  the  defendant,  who, 
without  justification  or  color  of  law,  had  entered  upon 
the  illegal  course  above  staged,  must  exclusively  belong  the 
responsibility  for  all  its  necessary  consequences. 

In  June,  1857,  a  controversy  arose  respecting  the  title 
to  the  office  of  Street  Oommissioner  of  the  Oity  of  New 
York.     Daniel  D.  Oonover  claimed  to  be  the  lawful 
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incumbent,  and  entitled  to  the  possession  of  the  office 
with  all  its  records  and  appurtenances,  under  color  of 
appointment  by  the  Governor  of  the  State.  On  the  other 
side,  Charles  Turner,  who  was  the  deputy  of  the  former 
commissioner,  just  deceased,  claimed  to  be  the  lawful 
holder  of  the  office,  as  successor  of  the  deceased  commis- 
sioner, until  a  new  appointment  should  be  made  in  the 
manner  prescribed  by  the  charter  of  the  city.  For  some 
two  or  three  days  previous  to  June  16th,  1857,  each  claimant 
sought  to  obtain  exclusive  possession  or  cohtrol  of  the 
office  or  rooms  in  the  Hall  of  Becords  in  which  the  busi- 
ness of  the  Street  Oommissioner^s  Department  was  trans- 
acted. It  was  subsequently  determined,  upon  legal 
proceedings,  that  Mr.  Turner  was  the  rightful  incumbent; 
but  at  this  time  there  was  a  personal  struggle  in  progress 
between  the  parties,  for  the  iK)ssession  of  the  rooms;  and 
Oonover  had  been  forcibly  ejected  from  them  by  Municipal 
policemen  acting  under  the  orders  of  the  defendant;  and 
it  was  said  to  be  apprehended  that  the  Metropolitan  Police 
might,  on  the  16th  of  June,  forcibly  restore  Oonover,  or 
put  him  again  in  the  occupation  or  possession  of  those 
rooms. 

In  the  anticipation,  the  defendant  alleges,  of  such  an 
attempt,  and  with  the  design  to  prevent  it,  he  collected 
within  and  around  the  Oity  Hall,  during  the  evening  or 
night  of  the  15th,  and  in  the  forenoon  of  the  16th  of  June, 
a  formidable  force  of  some  six  or  seven  hundred  members 
of  the  Municipal  Police,  all,  or  nearly  all,  fully  uniformed 
and  equipped.  They  tilled  the  Oity  Hall,  partially  closed 
the  gates,  and  placed  strong  guards  at  its  entrances,  and 
were  ordered  to  allow  none  to  enter  but  certain  persons 
designated,  the  defendant,  during  the  whole  day,  remain- 
ing in  his  office  within  the  building.  This  is  the  assembly 
which  it  is  alleged  by  the  plaintiff,  and  denied  by  the 
defendant,  was  an  unlawful  one.  No  attempt  was  made 
that  day,  or  at  any  other  time,  by  the  Metropolitan  Police, 
to  reinstate  Mr.  Oonover  in  the  possession  of  the  Street 
Commissioner's  office. 
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An  order  for  the  arrest  of  the  defendant  and  other  per- 
sons, including  the  Sheriff,  had  been  granted  that  day  in 
an  action  brought  against  them  by  Mr.  Oonover,  for  Ms  forci- 
ble ejection  above  mentioned.  The  Ooroner  of  the  city,  in 
attempting  to  serve  the  order,  during  the  forenoon  of  that 
day,  upon  the  defendant,  the  Mayor,  believed  that  he  was 
willfully  resisted,  and  applied  for  and  obtained  a  body  of 
fifty  Metropolitan  policemen,  as  a  posse,  to  aid  him  in  exe- 
cuting the  order.  On  attempting  to  enter  the  City  Hall 
for  that  purpose,  the  Ooroner  and  his  iM)sse  were  resisted 
by  the  Municipal  Police  congregated  there  by  the  defend- 
ant, and  in  the  violent  conflict,  of  but  a  few  moments  dura- 
tion, which  ensued,  the  Ooroner  and  the  Metropolitan  Police 
were  beaten  back,,  and  the  plaintiff  and  several  others  of 
the  Metropolitan  force  were  badly  injured. 

On  the  trial  the  plaintiff  insisted,  and  the  defendant 
denied,  that  this  assembly  of  Municipal  policemen  was 
convoked  by  the  defendant  for  the  purpose  of  resisting 
any  attempts  that  might  be  made  to  arrest  him.  The 
testimony  was  conflicting  on  tliis  point ;  but  as  the  Judge 
charged  the  Jury,  as  matter  of  law,  that,  in  every  aspect 
of  the  question  which  the  case  might  present,  the  assembly 
was  an  unlawful  one,  the  propriety  of  this  charge  must  be 
considered  upon  the  defendant's  ground,  namely,  that  he 
had  assembled  them  only  to  protect  Mr.  Turner  in  the 
possession  of  the  Street  Oommissioner's  o£Sce. 

But,  admitting  all  that,  the  unlawful  character  of  the 
assembly  still  remained.  It  was  a  body  of  men  main- 
taining, in  deflance  of  law,  an  oflSdal  organization  and 
usurping  an  official  authority  in  the  community,  of  a  most 
dangerous  character  when  illegal  and  unwarranted.  Where- 
ever  they  moved  and  whatever  they  did,  in  this  unlawful 
combination,  there  was  presented  on  their  front  this  pri- 
mary characteristic  of  resistance  to  and  contempt  for  law- 
ful authority.  They  bore  this  about  with  them,  and  could 
nowhere  be  assembled,  in  their  usurped  capacity  of  a  police 
organization,  without  being  an  offense  to  the  law,  and  a 
^isandal  to  the  peace  and  good  order  of  society.    And  the 
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defendant  could  not  convoke  such  a  body,  could  not  wield 
this  organized  power,  which  he  sought  to  hold  together  in 
tiisregard  of  the  mandates  of  the  law,  without  bearing, 
himself,  the  principal  burthen  of  the  trangression. 

In  all  cases  it  is  justifiable,  and  in  some  even  commend-* 
able,  to»take  legal  proceedings  to  test  the  constitutionality 
of  a  law  regularly  enacted.  But  such  proceedings  bear  no 
resemblance  to  the  acts  of  the  defendant  and  his  confeder- 
rates  in  the  instance  before  u&.  It  is  true  that  he  appealed 
to  the  Courts  for  their  judgment  upon  the  character  of  the 
law  which  he  deemed  offensive ;  but,  at  the  same  time,  he 
moved  in  the  track  of  disorder  and  sedition  pari  passu  with 
the  legal  proceedings  which  he  instituted. 

In  a  case  like  this,  I  think  it  is  important  that  we  should 
declare  that  strict  obedience  to  law,  and  especially  to  law 
involving  the  security  of  social  order,  is  a  duty  that,  under 
institutions  like  ours,  admits  of  no  exception.  There  are 
so  many  safeguards  against  oppression  in  our  system  of 
society,  so  many  peaceful  and  legal  modes  provided  for 
redress  of  any  possible  grievance,  so  many  periodical 
opportunities  secured  to  every  citizen  for  the  most  radical 
and  yet  peaceful  reconstructions  and  reformation  of  what- 
.  ever  may  be  deemed  vicious  or  inequitable,  even  in  organic 
law,  that  no  excuse  should  prevail  among  us  for  anything 
like  force  or  violence,  for  anything  savoring  of  that  revolu- 
tionary anarchy,  which,  under  other  forms  of  government, 
is  the  dangerous,  but  sometimes  the  only  resort  for  relief 
irom  intolerable  wrong. 

I  think,  therefore,  upon  the  grounds  which  I  have  above 
stated,  that  the  assembly  in  question,  convoked  by  the 
defendant  at  the  City  Hall,  was  an  illegal  body ;  and  that 
whenever  it  was  convoked,  as  in  the  present  instance,  for 
the  employment  of  its  organization  as  a  police  force,  npt 
only  without  warrant  of  law,  but  contrary  to  the  provi- 
sions of  law,  and  in  defiance  of  the  duly  constituted  author- 
ities, it  was  an  unlawful  assembly.  And  if  it  should  be 
deemed  necessary,  in  order  to  give  to  it  the  character  of 
.an  unlawful  assembly,  in  tiiie  common  law  acceptation 
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of  liiat  term,  which  requires  that  it  should  be  shown  to 
have  been  attended  with  circomstanoes  calcolated  to  excite 
alazm,  to  endanger  the  public  i)edce,  and  raise  fears  and 
jealousies  among  the  citizens.  (1  Hawk.  P.  0.,  ch.  65,  ^  9.) 
I  think  that  it  appears,  from  the  testimony  in  the  case,  to 
have  been  attended  by  all  those  circumstances.  Much 
excitement  existed  previous  to  its  convocation,  caused  by 
the  attitude  of  resistance  to  the  law,  assumed  by  the 
defendant  and  the  Municipal  Police.  This  excitement  was 
increased  by  the  contest  respecting  the  Street  Oommis- 
sioner's  ofiSce,  in  which  the  police  on  both  sides  became 
involved ;  and  when,  on  the  16th  of  June,  the  defendant 
filled  the  Oity  Hall  with  this  unprecedentedly  numerous 
assemblage  of  the  policemen  maintained  by  him,  in  my 
estimate  of  the  successive  facts  disclosed  by  the  testimony, 
I  think  that  all  the  conditions  of  the  common  law  deflni* 
tion  of  an  unlawful  assembly  were  fulfilled.  And  none 
appeared  to  be  more  impressed  with  a  conviction  that 
such  dicumstances  of  terror  existed  on  that  day  as  Vould 
endang^  the  public  peace,  and  raise  fears  and  jealousies 
among  the  citizens,  than  the  defendant  and  the  Metropo- 
litan Police  Commissioners. 

The  former,  on  the  afternoon  of  the  16th  of  June,  issued 
a  proclamation  '^  To  thb  Peoplb  of  New  Yobx,''  in  which 
he  says : 

'*  As  if  the  usurpers  of  your  municipal  rights  were  not 
^*  content  with  act  after  act  of  unjustifiable,  illegal  and 
"  tyrannical  enactments,  they  have  this  day  attempted  to 
*'  take  life  in  an  effort  to  degrade  you  through  my  person. 
*'  But  for  the  efforts  of  myself  and  those  under  my  com* 
"  mand,  your  streets  would  have  been  deluged  with  blood, 
"  and  your  property  destroyed.  In  this  emergency,  and  at 
''  this  crisis  in  the  government  of  the  dty,  I  call  uiM)n  you 
'*  to  remain  calm,  to  observe  the  laws,  to  respect  persons 
"  and  property,  and  to  avoid  excitement  and  collision." 

The  President,  of  the  Metropolitan  Board  of  Police  also 
issued  a  proclamation  at  the  same  time,  and  on  the  same 
subject,  in  which,  after  referring  to  "  the  unusual  excite- 
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ment  prevailing  in  the  city,"  he  says  that,  "  the  peace 
**  of  the  city  and  the  protection  of  property  require  the 
'<  promptest  and  most  decided  measures,"  and  that,  ''hun- 
'^  dreds  of  substantial  citizens  had  offered  their  services  as 
^'  si)ecial  i)olicemen,  and  a  sufScient  number  of  them  had 
•*  been  accepted." 

On  the  whole  testimony  there  appears  to  me  to  have 
been  nothing  wanting  to  have  constituted  that  assembly 
an  unlawful  one. 

Ko  defense,  or  even  palliation  of  the  defendant's  pro- 
ceedings, nor  of  the  conduct  of  the  old  police  force  which 
adhered  to  him,  can  be  predicated  upon  the  fact  that  the 
law  of  April  15th,  1857,  enacted  that  the  police  then  exist- 
ing in  New  York  "  shall  hold  office  and  do  duty  under  the 
provisions  of  this  act."  Those  policemen  spumed  that 
act;  they  denied  its  validity,  disclaimed  all  connection 
with  it,  or  that  they  acted  under  it,  and,  in  fact,  did  no 
duty  under  it.  The  terms  of  the  act  are  in  the  coi^jnno- 
tive,  **  that  they  shall  hold  office  and  do  duty  under  it." 
They  could  not  claim  to  hold  the  office  while  withholding 
the  duty.  But,  independent  of  that  consideration,  it  would 
be  a  manifest  paradox  to  say  that  those  men  could  deny 
and  resist  the  law,  and  at  the  same  time  uphold  and  claim 
protection  under  it.  They  repudiated  the  law,  refused  to 
act,  and  did  not  act  under  it,  and  could  not,  while  thus 
resisting  it,  claim  that  it  conferred  upon  them  any  func- 
tion, authority  or  protection. 

But,  notwithstanding  that  I  hold  the  views  which  I  have 
above  expressed,  respecting  the  character  of  the  assembly 
convened  by  the  defendant,  I  concur  in  the  conclusions  of 
the  Oourt  upon  the  other  points  discussed,  and  think  that 
a  new  trial  should  be  ordered. 

All  the  Justices  concurred  in  granting  a  new  trial. 
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John  Moffat,  Plaintiff  and  Bespondent,  t.  Thomas 
W.  SxBONGy  Defendant  and  Appellant. 

L  A  tenant  being  put  oat  of  possession,  may  defend  an  action  Tor  the  rent, 
by  proof  that  he  was  ousted  by  one  having  a  title  paramount  to  that  of 
the  landlord,  although  the  ouster  was  not  by  virtue  of  a  judgment^  decree 
or  any  legal  process;  such  tenant  taking  the  burden  of  proof  that  he 
acted  in  good  faith,  and  that  such  title  was  in  fact  paramount 

2.  It  is  not  an  unqualified  rule  that  a  tenant^  put  in  possession  by  his  lessor, 
may  not  deny  the  tide  of  the  latter.  The  rule  is,  that  a  tenant  may  not 
accept  possession  from  a  lessor,  hold  and  enjoy  under  the  demise,  and  then 
refuse  to  pay  the  rent,  or  refuse  to  yield  the  possession  to  his  lessor  at  the 
termination  of  his  lease,  and  justify  such  refusal  in  either  case,  by  alleging 
or  proving  that  the  lessor,  under  whom  he  has  had  such  enjoyment^  had  in 
fact  no  title.  But  eviction  under  title  paramount  is  a  defense,  whether 
such  title  was  in  the  evictor  before  the  lease,  or  was  acquired  by  him 
after  the  lease  was  executed. 

3.  If  such  eviction  or  ouster  is  from  a  part  of  the  demised  premises,  it  ent>- 
tles  the  tenant  to  an  apportionment  o(  the  rent,  and  an  abatement  accord- 
ing to  the  relative  value  of  the  part  from  which  he  is  evicted. 

4.  Leases  for  a  term  not  exceeding  three  years  are  not  within  the  statute, 
(1  R.  S.,  738,  §  140,)  which  declares  that  no  covenant  shall  be  implied  in 
any  conveyance  of  real  estate. 

5.  The  implied  covenant  for  quiet  enjo3rment  which  arises  upon  such  a  lease 
is  broken  by  an  expulsion,  by  one  having  paramount  title,  without  aoy 
judgment  or  decree. 

6.  The  defendant  was  tenant  of  a  lot  of  land,  and  buildings  thereon,  under  a 
lease  from  the  plaintiff,  for  the  term  of  three  years.  The  owner  of  the 
adjoining  lot  was,  in  fact,  the  owner  of  a  strip  of  land  within  and  along 
the  side  of  the  demisea  premises,  and  on  which,  in  part,  the  wall  of  the 

buildings  rested ;  and  he  notified  the  defendant  of  the  encroachment,  and 
that  he  was  about  to  excavate  under  the  wall,  and  required  him  to  remove 
the  walL  The  defendant  gave  written  tiotice  of  this  claim  to  the  plaintiff, 
and  required  him  to  defend  his  rights  as  he  might  be  advised,  and  notified 
him  that  he  should  hold  him  responsible  for  any  damages  sustained ;  but 
the  pl^ntiff  taking  no  measures  to  protect  the  wall  or  prevent  its  removal, 
and  the  excavation  being  commenced,  the  defendant,  in  view  of  the  dan- 
ger caused  by  the  undermining  of  the  wall,  took  it  down  and  rebuilt  it  on 
the  line  of  the  plaintiff's  lot  In  the  plaintiff's  action  to  recover  the  rent ; 
Hdd,  1st  That  these  facts  constituted  such  an  eviction  by  paramount  title, 
from  a  part  of  the  demised  premises^  as  to  suspend  a  portion  of  the  rent^ 
and  were  available  as  a  defense  thereto. 

Bosw. — Vol.  IX.        8 
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2cL  That  they  were  also  a  breach  of  the  implied  covenant  for  quiet  enjoy- 
mentf  and  were  available  as  grounds  for  a  counterclaim  to  the  rent 
(Before  Boswobth,  Ch.  J.,  Woodruff  and  White,  J.  J.) 
Heard  November  7,  1861 ;  decided  December  28,  1861. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflF,  on  a 
verdict  recovered  upon  a  trial  before  Mr.  Justice  Robbkiv 
SON  and  a  Jury,  on  the  12th  of  April,  1861. 

The  faata  of  the  case  are  fully  stated  in  the  opinion  of 
the  Oourt 

Walter  Rutherfurd^  for  the  defendant,  (appellant.) 

I.  The  ruling  of  the  Judge,  excluding  all  evidence  of 
the  facts  set  up  by  the  amended  answer,  is  equivalent  to  a 
decision  in  favor  of  plaintiff,  upon  demurrer  to  the  answer, 
and  raises  the  simple  question :  do  the  facts  set  up  con- 
stitute a  defense  ? 

II.  There  is  an  implied  covenant  of  quiet  enjoyment  of 
"  the  lot  with  the  buildings  thereon."  (Whitney  v.Lewis^  21 
Wend.,  136 ;  Giles  v.  Comstooki  4  Gomstock,  270 ;  Mayor 
of  New  York  v.  MaMe^  3  Kem.,  161 ;  Vernam  v.  Smithy 
15  K  Y.,  332 ;  La  Farge  v.  MansfieU,  31  Barb.,  345 ;  33 
Id.,  404;  24  Id.,  180;  N.  Y.  Ice  Co.  v.  N.  W.  Lis.  Co.,  21 
How.,  296 ;  Gilbert  on  Eents,  135.) 

III.  The  object  of  this  covenant  is  to  protect  from  lawful 
claims  by  third  parties  having  title  paramount,  and  its 
scope  is  equally  extensive  as  that  of  an  express  covenant, 
which  extends  not  only  to  an  actual  eviction,  but  disturb- 
ance of  the  possession  of  the  covenantee.  {Kortz  v.  Car- 
penter,  5  Johns.,  120 ;  8  Coke,  89 ;  2  Oomyn's  Eep.  Anon., 
228 ;  Wald/ron  v.  McCarty,  3  Johns.,  471 ;  1  Lev.,  301 ;  2 
Saunders,  181,  b. ;  Dyett  v.  Pendleton,  8  Oowen,  727 ;  Foster 
V.  Pierson,  4  Term  E.,  617 ;  see  also,  2  E.  D.  Smith,  206.) 

TV.  The  defendant  was  evicted  by  paramount  title  and 
the  necessity  of  the  case.  The  wall,  being  undermined, 
was  taken  down  and  rebuilt,  and  during  that  time  he  was 
deprived  of  the  enjoyment  of  the  whole  of  the  demised 
'^buildings,"  and  during  the  whole  balance  of  the  term 
was  evicted  of  so  much  of  said  premises  as  encroached  on 
Myers'  lot. 
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Soch  eviction  discharges  the  whole  rent,  and  there  ean 
he  no  apportionment.  {Dyett  v.  Pendleton,  8  Oow.,  727.) 

Y.  All  legal  and  equitable  rights  of  parties  in  relation 
to  the  same  subject  matter,  and  arising  therefrom,  should 
be  settled  in  one  action  ;  and  a  landlord,  seeking  to  enforce 
his  rights,  now  stands  in  the  same  position  as  any  other 
fitigant.  Damages,  liquidated  or  unliquidated,  may  be 
recovered  against  him  for  a  breach  of  his  covenants  in  the 
lease  he  sues  upon  equally  as  well  as  on  a  breach  of  any 
other  contract  {Mayor  of  New  York  v.  Maine,  3  Kern., 
154 ;  Dyett  v.  Pendleton,  8  Cow.,  727 ;  Blair  v.  Glaxton,  18 
N.  Y.  E.,  534;  Id.,  683;  Piatt  on  Covenants,  312;  Pecky. 
Hiler,  24  Barb.,  178 ;  Bank  of  Toronto  v.  Hunter,  20  How., 
298 ;  Mayor  of  New  York  v.  Parker  Yein  Steamship,  21 
How.  Pr.,  289 ;  New  York  Ice  Co.  v.  North  Western  Ins. 
Co.,  Id.,  299 ;  PhiUips  v.  Gorham,  17  N.  T.  B.,  270.) 

Lyon  for  the  plaintiff,  (respondent.) 

The  answer  did  not  set  up  an  eviction  by  the  landlord, 
or  through  his  agency,  or  under  a  recovery  by  a  third  party 
under  a  parainount  title.  The  fact  that  Myers,  under  his 
daim  of  title,  was  excavating  the  foundations  of  his  build- 
ing, whereby  the  plaintiff^s  was  endangered,  and  that  the 
removal  and  reconstruction  of  the  wall  was  a  necessity  to 
prevent  such  damage  and  danger,  and  that  such  disturb- 
ance was  occasioned  by  the  paramount  title  of  Myers  to 
this  strip  of  land,  which  was  not  owned  by  the  plaintiff, 
is  no  statement  of  a  legal  eviction.  It  is  an  averment  in 
effect  that  Myers  was  about  to  commit  a  trespass,  for  which 
the  landlord  was  in  no  manner  responsible,  and  that  to 
prevent  the  consequence  of  this  trespass,  defendant  him- 
self pulled  down  his  landlord's  wall,  surrendered  ground 
of  which  his  landlord  had  put  him  in  possession,  and  now 
seeks  to  recover  the  cost  and  damages  of  his  own  act. 

The  additional  averment,  that  Myers  owned  the  strip 
does  not  help  the  pleading,  for,  taken  as  a  whole,  it  admits 
the  tenant  in  actual  i>06session  under  his  landlord,  and 
tbsktj  while  in  such  possession,  he  took  down  the  wall,  upon 
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the  demand  of  Myers,  and  while  Myers  was  taking  forcible 
possession  of  premises  then  in  the  tenant's  occupation. 

If  such  a  defense  can  be  tolerated,  then  every  tenant  can 
defend  himself  from  the  payment  of  rent  upon  his  naked 
averment  that  his  landlord's  title  is  in  a  stranger,  and  can 
compel  his  landlord  to  prove  his  title  upon  the  trial  for  the 
rent.  If  the  defendant  could  avail  himself  of  this  defense, 
he  could  so  with  equal  success  had  he  surrendered  the 
whole  premises  to  Myers  upon  Myers'  naked  claim  of  owp- 
ership,  unsupported  by  any  recovery.  (Taylor's  Landlord 
and  Tenant,  section  378.) 

No  broader  definition  of  an  eviction  has  ever  been  given 
than  in  the  opinion  of  Mr.  Justice  Spe::^ gbb,  in  the  case  of 
Dyett  V.  Pendleton,  (8  Oow.,  on  page  730.) 

Under  this  it  cannot  be  pretended  that  the  defendant 
has  stated  in  his  answer  a  legal  eviction. 

Assuming  that  the  answer  does  not  show  a  case  of  legal 
eviction  by  paramount  title,  and  conceding  as  true,  all  of 
its  statements,  the  injury  stated  is  not  one  for  which  the 
tenant  can  recover.    Because, 

1.  The  lease  itself,  in  which  the  tenant  is  to  do  all  repairs* 
ordinary  and  extraordinary,  contemplates  that  the  tenant 
was  to  provide  for  any  such  contingency  as  did  happen ; 
and, 

2.  Independent  of  this  special  clause,  the  law  imposed 
upon  the  tenant  this  duty,  and  not  upon  the  landlord* 
(Howard  v.  Doolittley  3  Duer,  464^) 

By  the  Ooubt — Woodbupp,  J.  The  action  is  brought 
by  the  plaintiff  as  lessor  of  the  lot  and  buildings  known  as 
No.  371,  in  Broadway,  in  the  City  of  New  York,  against 
the  defendant,  as  the  assignee  of  the  lease,  to  recover  one 
quarter's  rent,  accruing  while  the  defendant  is  averred  to 
have  been  in  possession,  to  wit,  on  the  1st  day  of  February, 
1860,  to  the  amount  of  $1,375. 

The  defendant,  by  his  answer,  admitted  the  lease  to  his 
assignor,  (one  Kirker,)  the  assignment  to  himself,  his  entry 
and  possession  of  the  premises,  as  assignee,  but  in  trust  for 
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tHe  payment  of  the  debts  of  Kirker,  who  had  become  insol- 
vent 

The  answer  then  proceeded  to  set  up  what  was  claimed 
to  be  a  breach  of  the  implied  covenant  for  quiet  enjoy- 
ment, by  the  acts  of  one  Myers,  the  owner  of  the  acyoin- 
ing  lot,  (No.  373,)  who,  as  the  answer  alleged,  was  the 
actaal  owner  of  a  strip  of  land  from  five  to  eight  and  one- 
qaarter  inches  in  width,  extending  from  the  rear  of  the  lot, 
sixty  feet  in  length,  towards  Broadway,  whereon  the  north 
wall  of  t&e  demised  premises  in  part  rested.  On  the  trial 
the  presiding  Justice,  on  the  objection  of  the  plaintiff's 
counsel,  having  ruled  that  the  facts  alleged  in  the  answer 
constituted  no  defense,  excluded  all  evidence  offered  by 
the  defendant  in  support  thereof.  Thereupon  the  defend- 
ant, by  leave  of  the  Gourt,  amended  his  answer,  and  offered 
to  prove  the  facts  alleged  in  such  answer,  as  amended ; 
but,  on  objection,  all  evidence  was  excluded,  on  the  ground 
that  if  the  facts  were  proven,  they  constitute  no  defense 
to  the  action. 

On  the  part  of  the  defendant  it  is  claimed  that  the  facts 
alleged  in  the  answer,  as  amended,  constitute  an  eviction 
of  the  tenant  firom  a  part  of  demised  premises,  under  para- 
mount title,  and  so  operated  as  a  suspension  of  a  part  of 
the  rent.  They  were  further  claimed  to  constitute  e^  breach 
of  a  corenant  for  quiet  enjoyment  implied  in  the  demise, 
and  to  entitle  the  defendant  to  damages  by  way  of  counter- 
claim. 

Though  inartiflcially  framed,  the  answer,  as  amended,  in 
substance  avers :  That  the  defendant  being  in  the  posses- 
sion of  the  demised  premises,  Myers,  who  was  the  owner 
of  the  lot  next  adjoining,  including  a  portion  of  the  demised 
premises,  that  is  to  say,  of  the  strip  of  land  above  men- 
tioned, whereon  the  north  wall  of  the  demised  building 
rested,  notified  the  defendant  of  the  encroachment  upon 
his  lot,  and  of  his  title  to  said  strip  of  land,  and  that  he  was 
about  to  excavate  and  build  upon  his  lot,  and  required  the 
defendant  to  remove  the  said  wall  therefrom.  That  the 
defendant  thereupon  gave  written  notice  to  the  plaintiff 
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of  Myers'  claim,  and  of  his  requirement  that  the  wall  be 
remoyed,  and  demanded  that  the  plaintiff  take  such 
mefisures  as  he  might  be  advised,  to  defend  his  rights  and 
protect  the  premises,  and  notified  him  that  the  defendant 
would  hold  him  responsible  for  all  expenses  caused  by  a 
removal  of  the  wall,  and  for  all  loss  and  injury  to  his  busi- 
ness, for  any  eviction  by  the  plaintiff  or  others  from  any 
portion  of  the  demised  premises.  That  the  plaintiff  wholly 
disregarded  such  notice,  and  neglected  to  shore  up  the 
wall  or  to  claim  or  enforce  any  right  to  have  it  remain 
where  it  stood.  That  Myers  proceeded  to  excavate  for 
the  foundation  of  his  building,  and  the  said  north  wall  was 
in  danger  and  would  have  fallen  as  such  excavation  pro- 
ceeded, which  would  have  occasioned  the  fall  of  the  build- 
ing itself,  the  destruction  of  a  large  amount  of  the  defend- 
ant's property,  and  possible  loss  of  life ;  and  the  removal 
and  reconstruction  of  such  wall  was  a  necessity  to  prevent 
such  damage  and  danger ;  and  the  defendant,  to  prevent 
the  fall  of  the  building,  did  cause  the  floors  to  be  sup- 
ported, and  such  north  wall  to  be  taken  down  and  rebuilt 
on  the  line  of  the  plaintiff's  lot. 

That  such  disturbance  of  the  defendant's  quiet  enjoy- 
ment of  the  said  premises  was  occasioned  by  the  paramount 
title  of  Myers,  in  and  to  the  said  strip  of  land  encroached 
upon  by  the  said  wall  and  which  was  not  owned  by  the 
plaintiff,  which  paramount  title  existed  before  and  at 
the  time  of  such  disturbance,  and  the  defendant  was  evicted, 
by  reason  thereof  and  of  such  excavation,  from  the  posses- 
sion of  so  much  of  the  demised  premises  as  stood  upon  the 
said  strip  of  land,  and  from  the  quiet  use  and  enjoyment 
of  all  the  demised  premises. 

I.  The  question  we  propose  first  to  consider  is,  whether 
the  factfi  constitute  an  eviction  from  a  part  of  the  demised 
premises,  entitling  the  defendant  to  an  apportionment  of 
the  rent  and  an  abatement  according  to  the  relative  value 
of  the  part  from  which  he  is  evicted. 

That  if  the  facts  constitute  an  eviction,  such  a  conse- 
qu^ice  follows,  we  do  not  understand  the  plaintiff  to  deny. 
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An  eyiction  by  the  landlord  from  either  the  whole  or  a 
part  of  the  demised  premises  suspends  the  whcde  rent  An 
eviction  by  another  under  paramount  title,  if  of  the  whole, 
suspends  the  whole  rent;  if  <^  a  part  of  the  demised 
premises,  it  entitles  the  defendant  to  an  apportionment. 

The  answer  distinctly  avers  a  paramount  title  in  Myers 
to  fJie  steip  of  land  which  it  alleges  formed  a  part  of  the 
demised  premises.  This  must  be  taken  to  be  admitted  for 
t^e  purposes  of  the  appeal;  since  otherwise,  if  material, 
t^e  defendant  should  have  been  permitted  to  prove  it. 

The  defendant  yielded,  under  the  pressure  of  danger 
that  the  building  would  be  thrown  down,  to  Myers'  para- 
mount title,  and  so  lost  the  possession  of  a  part  of  the 
demised  premises.  This  is  a  view  of  the  answer  as  favora- 
ble to  Uie  plaintiff  as  the  allegations  will  permit.  He  gave 
full  notice  to  the  plaintiff,  and  at  length  yielded  the  pos- 
session, and  his  so  yielding  must  be  taken  to  have  been  in 
good  faith,  compelled  by  the  alleged  necessity,  else  evi* 
deuce  of  this  should  have  been  received  to  be  submitted 
to  the  Jury. 

The  question  is,  therefore,  reduced  to  this :  Oan  the  dis- 
possession of  a  tenant,  by  a  third  person  having  a  title 
paramount  to  the  lessor,  amount  to  an  eviction,  unless  it 
bea  dispossession  by  virtue  of  a  judgment  at  law  or  decree 
in  equity?  or  in  the  alternative,  must  the  tenant  resist  the 
true  owner  and  defend  the  possession,  by  force  if  need  be, 
at  his  peril  until,  by  some  judgment  or  legal  process,  he  is 
ousted? 

The  plaintiff  here  insists  that  the  tenant  is  bound  to 
maintain  his  possession  and  that  of  his  landlord,  until  he 
is  dispossessed  by  virtue  of  such  judgment  or  decree ;  and 
that  nothing  less  than  this  will  constitute  eviction  under 
paramount  title  suspending  the  rent  or  excusing  the  tenant 
from  its  payment,  however  true  it  be,  that  such  paramount 
title  is  in  the  disseisor,  and  however  ready  the  tenant  is  to 
take  the  burden  of  establishing  it. 

This  view  of  the  duty  of  the  tenant  calls  upon  him  to 
resist  the  lawful  demands  oi  one  who  has  a  perfect  legal 
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right  to  enter  the  premises.  lu  this  sense,  it  calls  upon 
him  to  do  what  is  illegal. 

It  subjects  him  to  damages  in  favor  of  the  true  owner. 

It  places  him  in  a  situation  in  which,  if  by  artifice  or 
accident  the  true  owner  can  obtain  peaceable  possession, 
the  tenant  must  still  pay  rent  to  his  lessor  although  he 
cannot  recover  possession  by  action  against  such  owner. 

And  aside  from  the  provisions  of  the  statutes  against 
foccible  entry  and  detainer,  if  by  any  force  or  compulsion 
the  owner  can  obtain  actual  possession,  the  tenant  is 
remediless,  for  he  can  maintain  no  action  to  recover  pos- 
session against  the  owner,  and  yet  he  must  pay  the  rent. 
And  trespass  for  a  tortious  entry  upon  the  premises  will 
wholly  fail  to  protect  the  tenant  in  the  enjoyment  of  the 
premises  or  compensate  him  in  damages  for  the  disturbance 
of  that  enjoyment,  for  to  his  action  against  the  owner, 
the  plea  of  title  will  be  a  conclusive  bar. 

And,  at  the  least,  it  requires  the  tenant  to  engage  in  a 
litigation  which  he  knows  to  be  futile,  and  as  the  case  may 
be,  when  the  lessor  will  take  no  measures  for  his  protection, 
with  the  certain  knowledge  that  judgment  must  be  ren- 
dered against  him,  and  he  be  so  comx>elled  to  yield  pos- 
session and  pay  costs  and  damages  for  withholding  it. 

This  claim  respecting  the  duty  of  a  tenant  seems  harsh, 
and  to  my  mind  unreasonable,  and  yet  if  it  be  law,  "  the 
perfection  of  reason"  may  not  be  contemned  or  disre- 
garded. 

Good  faith,  or  the  absence  of  collusion  with  a  third  per- 
son to  deprive  the  landlord  of  his  possession,  should,  no 
doubt,  be  an  essential  requisite  to  the  eviction  under 
alleged  paramount  title ;  but  if  in  good  faith  the  tenant 
yields  to  the  better  title,  and  takes  the  burthen  and  hazard 
of  proving,  when  called  upon  by  his  landlord,  that  such 
title  is  in  fact  paramount,  there  would  seem  no  sufficient 
reason  for  requiring-him  to  bear  all  the  hazards  of  an  ille- 
gal resistance  to  the  claim  of  the  real  owner,  or  the  bur- 
then of  a  litigation  with  him,  knowing  that  he  must  be 
defeated.     Kor  does  it  seem  altogetitier  reasonable  to 
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leqaire  the  tenant  to  pay  rent  for  what  he  has  not 
enjoyed ;  to  the  enjoyment  of  which  he  had  no  right,  and 
to  which  his  lessor  had  no  title. 

The  argament  which  denies  the  right  of  the  tenant  to 
defend,  unless  dispossessed  by  legal  process  or  jndgment» 
is  mainly  urged  as  resalting  from  the  rule  that  a  tenant 
who  is  pat  into  the  possession  of  the  demised  premises  by 
his  lessor,  may  notr  deny  the  title  of  the  latter ;  or,  in  tiie 
more  concise  bat  by  fiur  too  comprehensive  words  asaa^y 
employed,  **  a  tenant  cannot  deny  his  landlord's  title." 
.  The  rale  itself  has  numerons  qoalificationst  and  the  right 
to  prove  eviction  under  paramount  title,  by  virtue  of  a 
jodgmrait,  of  itself  shows  that  where  there  is  snch  an  evio* 
tion  the  role  has  no  application. 

At  the  common  law  no  such  role  existed.  The  plea 
^^NU  hahuii  in  tenewhentU*^  was  a  good  defense  to  an 
action  for  the  rent,  or  to  an  avowry  in  replevin  for  goods 
takm  as  a  distress.  ((TeO  v.  CRasse,  Tdv.,  227 ;  S.  O.,  Oro« 
Jae.,  ai2 ;  Aylet  v.  WiOiams,  3  Lev.,  193 ;  Skinner,  624 ; 
Ooke  Idt,  47,  i. ;  Jordan  v.  T^vdbj  Bep.  tem.  Hardwicke, 
171 ;  Note  to  Doe  v.  OKver,  2  Smith  Lead.  Oa.,  417, 4  Am.  ed.) 

It  is  true  that  when  the  demise  to  the  tenant  was  by 
deed  indented,  the  tenantcould  not  avail  himself  of  that 
plea,  bnt  the  reason  was  not  because  a  tenant  could  not 
deny  his  landlord's  title,  but  because  in  such  case  he  was 
held  to  have,  by  the  indenture,  conclusively  admitted  the 
title.  He  was  estopped  by  the  indenture  either  to  plead 
or  prove*  the  contrary,  not  forbidden  by  any  rule  existing 
aside  from  such  conclusive  admission  as  the  form  of  his 
obligation  imported.  Hence,  when  the  demise  was  by 
deed  i>oll,  or  bj  parol,  (whether  written  or  oral,)  the  plea 
was  good.  (Pdhnor  v.  Shinsj  2  Ld.  Baym.,  1660,  and  cases 
iast  above  cited.) 

No  doubt  the  mle  referred  to  originated  in  the  statate 
oi  11  Qeo.  n,  ch.  19/  which,  by  several  of  its  provisions^ 
operated  to  place  tenants  under  more  stoingent  obligations 
to  their  landlords,  and  protected  "the  latter  against  fraud 
and  collusion,  and  two  of  them  bore  upon  the  mle  in 
BoBW.— Vol.  IX.       9 
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qnestion.  Some  of  Ihe  provisions  of  that  statute  wore 
very  early  enacted  in  this  State,  and  have  ever  since  been 
continued  in  force.  (Act  of  1788;  2  Oreenl.  Ed.  of  Statutes, 
p.  115,  ^  28,  &c.;  1  B.  L.  of  1813,  pp.  143,  525,  ^  25;  1  B. 
S.,  pp.  739,  K  146.]  744,  ^  3.) 

Section  eleven  declared  that  an  attornment  to  a  stranger 
should  be  ^'absolutely  null  and  void  to  all  intents  and 
purposes  whatsoever, "  and  the  possession  of  the  landlord 
*  ^  *  should  not  be  deemed  changed,  altered  or  affected 
thereby;  *' provided  always  that  nothing  herein  contained 
shall  extend  to  vacate  or  affect  any  attornment  made  pur- 
suant to,  or  in  consequence  of,  some  judgment  at  law,  or 
decree  or  order  of  a  court  of  equity,  or  made  with  the 
privity  and  consenf  of  the  landlord,  *  *  or  to  any  mort- 
gagee after  the  mortgage  is  become  forfeited.'' 

And  section  twenty^two  declared  that  it  should  **be 
lawfcd  to  and  for  all  defendants  in  replevin  to  avow  and 
make  conveyance  generally,  that  the  plaintiff  in  replevin,  or 
other  tenant  of  the  lands  and  tenement>s  whereon  such 
distress  was  made,  enjoyed  the  same  under  a  grant  or 
demise  at  such  a  certain  rent  during  the  term  wherein  the 
rent  distrainedf  for  incurred,  which  rent  was  then  and  still 
remains  due ;  *  *  without  further  setting  forth  the  grant, 
tenure,  demise  or  title  of  such  landlord."  *  *  (Statutes  at 
Large,  Pickering's  edition,  vol.  17,  pp.  187, 191.)  And  in 
SuBivan  v.  Stradling,  (2  Wils.,  208,)  the  effect  of  this  last 
named  section  of  the  statute  is  fully  considered,  and  it  is 
held  that  in  the  single  case  of  replevin  for  goods  taken  by 
distress  where  there  has  been^  an  eigoyment  by  the  tenant 
imder  the  demise,  the  landlord  was  not  only  not  bound  to  set 
out  or  prove  his  title,  but  the  tenant  could  not^  by  plea  to  the 
avowry,  conipel  him  to  take  issue  upon  such  title  nor  bring 
the  title  in  question.  But  it  is  stated  to  have  been  admitted 
on  both  sides  that  *'NU  habuit  in  tenementis^  is  a  good 
plea  in  debt  ot  covenant  for  rent  upon  a  lease  not  indented. 
And,  as  already  remarked,  the  reason  why  it  is  not  a  good 
plea  when  the  action  is  on  an  indenture,  is  not  that  the 
tenant  may  not  deny  his  landlord's  title,  bat  that  having 
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admitted  such  title  by  an  instrument  which  is  conclndve 
as  an  estoppel,  he  is  precluded  thereby. 

Another  section  of  the  same  statute  (^  14)  gave  an  action 
to  the  landlord  for  a  reawmable  satisfaction  for  lands  held 
or  occupied  by  the  defendant,  and  if  on  the  trial  an  agree- 
ment or  demise  (not  by  deed)  appeared,  the  rent  therein 
reserved  should  be  taken  as  the  quantum  of  damages  to  be 
recovered. 

And,  while  on  the  one  hand  the  plea  "NU  habuit  in 
tenementis^*  had  been  justified  and  sustained  on  the  ground, 
among  others,  that  if  true  there  was  no  quid  pro  quo  for 
the  undertaking  of  the  tenant  to  pay  rent,  so  on  the 
other,  ]^e  equitable  doctrine  began  now  to  be  recognized 
by  tlie  Gourte,  founded  mainly  upon  the  above  mentioned 
statute,  that  where  the  tenant  had  enjoyed  the  premises 
under  and  by  virtue  of  a  demise  from  the  plaintiflT,  he 
ought  not  to  be  permitted  to  refuse  the  payment  of  rent 
on  the  mere  ground  that  there  is  an  outstanding  title  in 
some  third  person ;  and  upon  the  like  equitable  view  of  the 
subject,  such  a  tenant  who  has  been  put  into  possession  by 
his  landlord  and  has  enjoyed  the  same,  shall  not,  when  his 
term  is  ended,  by  the  expiration  thereof,  or  by  entry  for 
condition  broken,  be  permitted  to  hold  over  and  resist  an 
ejectment  for  the  recovery  of  possession  by  his  landlord, 
by  the  mere  allegation  and  proof  that  the  plaintiff  had  not 
the  title  when  the  defendant  so  entered  under  him. 

And  to  this  effect  is  a  long  course  of  decisions  from  the 
case  of  BuUivan  v.  StradHng  down,  both  in  England  and 
this  country.  See  Doe  v.  Pegge,  (1  T.  E.,  766,)  Doe  v.  Mitts, 
(2  Ad.  &  BlliSi  17,)  Doe  v.  Baytwp,  (3  Id-,  188,)  Doe  v. 
jFiiBer,  (1  Tyrw.  &  Gr.,  17,)  Doe  v.  Symike,  (4  M.  &  8.,  347,) 
which  were  actions  of  ejectment ;  and  Cooke  v.  Loxley,  (5 
T.  B.,  4,)  Lewis  v.  Willis,  (1  Wils.,  314,)  Agar  v.  Toung, 
(1  Oarr.  &  Mar.,  78,)  Fleming  v.  Gooding,  (4  M.  &  Scott, 
455 ;  S.  C,  10  Bing.,  649,)  Bennie  v.  Eobinson,  (1  Bing., 
147,)  which  were  actions  for  use  and  occupation;  and 
Parry  v.  House,  (Holt,  489,)  Cooper  v.  Blandy,  (4  M.  & 
Scott,  662,)  which  were  actions  of  replevin  for  goods  taken 
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as  a  distress  for  rent  in  arrear.  And  in  this  State,  to  tjfe 
like  effect,  a,veJac1c8on  v.  Harder ^  (4  J.  B.,203,)  ejectment ; 
Jackson  v.  Rowland,  (6  Wend.,  670,)  ejectment ;  Lawrence  v. 
Miller,  (1  Sandf.,  550,)  Kenada  v.  Gardner,  3  Barb.  S.  0« 
K.,  589 ;  NeUis  v.  Lathrop,  (22  Wend.,  121.) 

Tbis  shows,  I  think,  the  origin  of  the  rule  in  the  statute 
referred  to,  and  in  the  equitable  appliqation  of  its  prind* 
pies ;  and  while  the  right  of  the  defendant  to  defend,  by  a 
mere  impeachment  of  his  landlord  title,  is  greatly  modi- 
fied, it  is  nevertheless  clear  that  the  rule  is  mudi  more 
narrow  and  limited  than  the  broad  generality  of  the  ternm 
in  which  it  is  given  would  import.  It  amounts  to  this :  A 
tenant  may  not  accept  possession  from  a  lessor,  hold  and 
enjoy  under  the  demisC)  and  then  refuse  to  pay  the  rent, 
nor  refuse  to  yield  the  possession  to  his  lessor  at  the  ter- 
mination of  his  lease,  and  justify  such  refusal,  in  either 
case,  by  alleging  or  proving  that  the  lessor  under  whom  he 

has  had  such  eig^yi^^i^^  ^^  ^  ^&^^  ^^  ^^^^* 

But  this  is  far  short  of  the  proposition  that  when  his 
holding  and  occupation  under  the  demise  have  ceased, 
however  that  holding  or  occupation  was  terminated,  and 
whether  it  has  ceased  in  respect  to  the  whole  or  a  part  of 
the  demised  premises,  he  may  not  resist  the  collection 
of  rent  alleged  to  have  thereafter  accrued,  by  proof  that 
his  lessor  had  no  title,  and  his  (the  tenant's)  possession  was 
lost  for  that  cause. 

That  where  the  title  of  the  lessor  has  expired  since  the 
demise,  the  tenant  may  allege  and  prove  that  fact,  and 
successfully  resist  the  payment  of  rent  or  the  recovery  of 
possession,  is  abundantly  settled  both  in  England  and  here* 
{England  v.  Slade,  (ejectment,)  4  T.  B.,  682 ;  Doe  v.  Mams- 
hottom,  (ejectment,)  3  M.  &  S.,  516 ;  Ghrat^enor  v.  Woodhotisef 
replevin,)  1  Bing.,  38.) 

In  Rogers  v.  Pitcher,  (6  Taunt.,  202,)  the  rule  received 
this  further  limitation.    The  plaintiff  in  replevin  had  paid 
rent  to  the  defendant,  and  so  recognized  the  existence  of  ' 
the  relation  to  him  of  tenant,  and  yet  she  was  allowed  to 
•show  that  such  defendant  had  not  title  at  the  time  of  suck 
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payment ;  the  plaintiff  had  been  put  into  possession  by 
another  lessor,  and  was  permitted  to  show  that  the  attorn- 
ment to  the  defendant  was  made  under  circumstances 
which  did  not  warrant  it,  and  that  he  had  not  the  title. 
In  Ho^pcraft  v.  Keyes,  (replevin,  9  Bing.,  613,)  and  in 
Brook  Y.  Biggs  J  (use  and  occupation,  2  Bing.  N.  0.,  572,) 
the  defendant  was  permitted  to  show  that  he  entered  under 
the  holders  of  the  legal  title.  That  the  plaintiff  obtained 
an  agreement  for  a  lease,  and  the  defendant  there- 
after paid  rent  to  him,  but  that  subsequently,  by  reason 
of  his  breach  of  the  agreement,  his  title  to  the  rent 
fuled,  the  agreement  being  put  an  end  to.  So  in  Downs  v. 
CiDoper,  (2  Ad.  &  Ellis,  K  S.,  256,  replevin,)  the  defense 
was  that  the  landlord  and  a  third  person,  claiming  title,  had 
submitted  the  question  of  title  to  a  barrister,  whose  opinion 
was  in  favor  of  the  claimant :  in  Doe  v.  Watson^  (2*  Stark., 
230,)  that  the  landlord  had  sold :  in  Doe  v.  Seaton,  (2  Gr.,  Mees. 
&  Sios.,  728,)  that  the  landlord's  title  had  expired ;  8.  P. 
Neave  v.  Moss^  (1  Bing.,  360,)  Doe  v.  Whitroe^  D.  &  B.,  N.  P., 
1.)  And  see  Franklin  v.  Carter,  (1  Mann.  Gr.  &  Scott, 
S.  0.,  9  Jur.,  874,)  in  which,  although  the  claimant  had 
recovered  in  ejectment  against  the  lessor,  that  only  made 
the  proof  of  paramount  title  in  the  claimant  more  easy ; 
the  case  still  shows  that  the  tenant  could  allege  and  prove 
title  in  the  claimant.  (See  also  Den  v.  Ashmorey  2  Zabriskie 
K.  J.  E.,  261.) 

Similar  cases  have  arisen  and  been  decided  in  this  State, 
showing  that  when  the  landlord's  title  has  expired  this  will 
be  a  defense  to  the  tenant.  {Jackson  v.  Rowland^  6  Wend., 
670 ;  Lawrence  v.  Miller^  1  Sandf.,  650 ;  Evertson  v.  Satv- 
yer,  2  Wend.,  512 ;  NeUis  v.  Lathrop,  22  Id.,  121 ;  Giles  v. 
Ccmstock^  4  Oomst.,  276.) 

Other  cases  in  England  and  in  this  and  other  States  of 
the  United  States,  show  that  where  the  lessor  had  given  a 
mortgage  before  or  after  the  demise,  the  title  bf  the  mort- 
gagee may  be  set  up  as  a  defense  by  the  tenant,  both  to 
an  ejectment  and  to  a  claim  for  rent.  The  entry  of  the 
mortgagee  and  payment  of  rent  to  him  is  a  good  defense. 
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{Doe  v.  Edwards^  5  Bam.  &  Ad.,  1065;  Moss  v.  OaUimore 
et  al,  Doug.,  279»  and  notes  thereto  in  1  Smith's  Lead.  Ga., 
695,  [310] ;  Doe  v.  Barton  et  oZ.,  11  Ad.  &.E1.,  307 ;  Waddi- 
love  V.  Bametty  2  Bing.  N.  0.,  538 ;  Pope  v.  Biggs^  9  Bam. 
&  Ores.,  245;  Welch  v.  Adams,  1  Mete.,  494;  MagiU  v. 
Hinsdale^  6  Conn.,  465 ;  Stone  v.  Patterson,  19  Pick.,  476 ; 
Jones  V.  Clark,  20  J.  £.,52;  Simers  v.  Saltus,  3  Denio,  214.) 

Without  reviewing  these  cases  in  detail,  a  reference  to 
them  will  show  that  the  rule  referred  to  has  the  limitations 
above  suggested,  and  that  it  is  not  an  arbitrary  and 
unqualified  rule  which  forbids  the  tenant  who  has  lost  the 
enjoyment  of  the  premises,  or  who  has  failed  to  enjoy 
under  the  demise,  to  show  that  the  landlord  is  not  entitled 
to  rent.  And  it  will  be  material  hereafter  also  to  notice 
that  these  cases  also  show  that  a  tenant  is  not  inevitably 
compelled  to  wait  for  legal  process  or  judgment  as  his  sole 
protection,  notwithstanding  the  technical  definition  of  the 
word  "eviction"  to  be  presently  stated. 

Thus,  in  Qraveno-r  v.  Woodhouse,  (1  Bing.,  38,)  the  court 
say,  (while  recognizing  the  rule  that  a  tenant  may  not  deny 
the  title  of  him  who  has  put  him  in  possession,)  "the  sup- 
posed generality  of  the  rule  has  been  departed  frowL  in 
many  cases,"  citing  England  vl  Slade,  {ubi  supra,)  Doe  v. 
Mamsiottom,  (3  M.  &  S.,  516,)  and  Rogers  v.  Pitcher,  (6 
Taunt.,  202,)  and  add:  "A  variety  of  cases  maybe  put,  in 
which  a  tenant  would  be  excused  from  paying  rent  to  a 
person  not  entitled  to  it." 

The  discussion  thus  far  had,  while  it  may  throw  light 
upon  the  precise  point  to  be  decided,  does  not  fully  embrace 
or  determine  it. 

That  eviction  of  the  tenant  by  a  third  person  under  title 
paramount  is  a  good  defense ;  that  such  an  eviction  suspends 
the  rent,  is  unquestionable,  and  is  not  denied  in  this  case. 

And  that  if  the  tenant  be  evicted  under  such  a  title,  of 
a  part  of  the  demised  premises,  the  rent  must  be  appor- 
tioned; and  that  such  eviction  is  a  defense,  as  to  a  part  of 
such  rent,  is  equally  settled.  {Richard  Le  Tavemefs  Case^ 
1  Dyer,  56;  Lewis  v.  Payn,  4  Wend.,  423;  Lawrence  v. 
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French,  25  Id.,  443;  Feck  v.  Jffitor,  24  Barb.,  182,  186; 
Segeman  v.  McArthur,  1  E.  D.  Smith,  147;  Vermilya  v. 
JLif^^'it,  2  Id.,  203;  affirmed  on  appeal,  11  N.  Y.  B.,  216.) 
The  very  proposition  that  an  eviction  by  a  third  person, 
under  paramoant  title,  suspends  the  rent,  affirms  that, 
being  evicted,  the  tenant  may  show  that  the  eyictor  had 
title  paramoant  to  that  of  the  landlord ;  nay,  that  he  must 
show  it  in  order  to  establish  his  defense.     In  the  very 
terms  of  the  rule,  then,  it  is  implied  that,  being  evicted, 
the  tenant  may  deny  his  landlord's  title.     And  this  he 
may  do  by  showing  |;hat  his  landlord  never  had  title,  or 
that  his  title  has  ceased  or  expired.    But  it  is,  neverthe- 
less, the  eviction  and  not  the  denial  of  the  landlord's  title, 
or  pr€K>f  of  its  failure,  which  constitutes  the  defense.    The 
proof  of  paramount  title  is  in  order  that  the  eviction  may 
be  a  defense,  and  because  eviction  by  a  stranger  to  the 
Utle  is  no  defense.  The  result  may  be  thus  stated.  Eviction 
under  title  paramount  is  a  defense.    In  order  to  establish 
it,  the  tenant  must  prove  title  in  the  evictor.     This  may 
be  by  proving  that  the  title  was  in  such  evictor  before  the 
lease  and  ever  since,  notwithstanding  the  incidental  result 
that  in  such  proof  he  shows  that  even  at  the  time  of  the 
demise  his  landlord  had  no  title.    Or  it  may  be  by  proving 
that  the  title  has  been  acquired  by  the  evictor  since  the  lease, 
and  notwithstanding  in  such  proof  he  shows  that,  although 
the  landlord  had  title  at  the  time  of  the  demise,  that  title 
has  ceased.    But,  in  each  case,  eviction,  or  what  is  in  law 
tantamount  thereto,  must  be  proved. 

Can  that  eviction  be  proved  otherwise  than  by  judg- 
ment or  decree ;  or,  in  other  words,  will  anything  short  of 
removal  from  the  premises,  by  or  under  a  judgment  or 
decree,  amount  to  an  eviction  ? 

It  will  be  seen  by  reference  to  the  cases  already  cited, 
that  where  the  lands  have  been  sold  under  foreclosure  or 
on  execution,  since  the  making  of  the  demise,  and  the  title 
of  the  landlord  is  thereby  divested,  (whether  the  mortgage 
was  given  before  or  after  such  demise,)  the  right  of  the 
landlord  is  at  an  end ;  and  so  also  that  whece  the  title  of 
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fhe  landlord  was  defeasible  or  terminable  by  lapse  of  time, 
if  it  was  defeated  or  terminated  during  the  term,  the  land- 
lord's right  to  rent  also  ceased. 

But  here  the  eviction  sought  to  be  established  as  a 
defense,  involves  the  necessity  of  proving  that  the  land- 
lord had  no  title  when  he  gave  to  the  defendant  his  lease. 
We  can  find  no  sufficient  reason'  for  saying  that  if  the 
tenant  is  put  out  of  possession  without  a  judgment  or 
decree,  he  may  show  that  the  landlord's  title  had  expired, 
and  the  title  of  the  disseizor  was  paramount,  and  yet  that> 
(although  he  is  put  out  of  possession,)  he  may  not  show 
that  his  landlord  never  had  the  titled  and  so  that  the  title 
of  the  disseizor  was  paramount. 

Be  it  observed  that  we  are  not  considering  whether  a 
tenant  may  attorn  to  a  stranger.  That  question  is  settled 
by  statute,  both  in  England  and  this  State.  The  point  is 
not  on  the  validity  of  an  attornment,  but  is,  whether,  being 
put  out  of  i>ossession,  the  tenant  may  show  that  this  was 
done  under  a  title,  the  validity  of  which  he  could  not  im- 
peach, by  virtue  of  a  right  which  he  eould  not  legally  deny, 
and  by  an  authority  which  he  could  not  legally  resist ; 
for  all  this,  the  tenant  in  such  case  assumes  to  do,  and 
did  assume  to  do  in  the  case  now  before  the  Court. 

The  definition  of  the  term  **  eviction,"  given  by  Jacobs, 
it  is  true,  declares  it  to  be  '*  a  recovery  of  land,  &c.,  by 
form  of  law."  But,  conceding  that  to  be  the  original  and 
technical  meaning  of  the  term,  it  is  used,  nevertheless,  in 
a  modified  and  more  general  sense  when  applied  to  evic- 
tion by  the  landlord  himself,  and  also  to  a  breach  of  the 
covenant  for  quiet  enjoyment,  and  of  the  covenant  of  war- 
ranty. (See  1  Saund.,  202,  20i,  note ;  UpUm  v.  GreenUes^ 
17  Oom.  Bench  B.,  51 ;  several  of  the  cases  already  above 
cited,  Bawle  on  Covenants,  Tit.  ^'Covenant  for  Quiet 
Enjoyment,"  and  ''Covenant  of  Warranty  and  the  breach 
thereof.") 

In  Hiypcroft  v.  Keys,  (9  Bing.,  613,)  where  the  landlord's 
title  was  a  defeasible  one,  the  tenant  was  permitted,  in 
answer  to  an  avowry  of  taking  as  a  distress  for  rent, 
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to  show  that  the  landlord's  title  was  defeated :  that  the 
real  owner  entered  for  condition  broken,  hot  without  pro- 
cess, and  turned  out  all  in  possession,  and  afterwards 
made  a  new  agreement  with  the  tenant,  under  which  he 
was  in  possession  at  the  time  of  the  distress.  This  case 
tends  strongly  to  show  that  what  is  called  eviction  by  title 
paramount  does  not  mean  necessarily  and  solely  eviction 
by  legal  process  or  under  a  judgment  or  decree. 

In  Upton  V.  OreenUes,  (17  Com.  Bench  B,,  64,)  Jbrvis, 
Ch.  J.,  said :  *'  The  term  eviction  is  now  properly  applied 
to  every  class  of  expulsion  or  amotion,"  &c.  It  is  true 
that  there  the  eviction  alleged  was  by  the  lessor  himself, 
but  no  good  reason  is  apparent  for  withholding  its  appli^ 
cation  from  a  forcible  expulsion  or  amotion  by  the  true 
owner  which  the  tenant  cannot  successfully  resist  or  pre-' 
vent. 

And  in  Mayor  of  Poole  v.  Whitty  (15  Mees.  &  Wels., 
571 ;  16  Law  J.,  229,)  where  eviction  under  paramount 
title  was  pleaded  as  a  defense  to  an  action  for  reut, 
although  the  defendant  failed  on  the  ground  that  the  title 
proved  was  not  paramount,  but  a  title  to  the  reversion  only, 
yet  Ch.  Baron  Poixock,  says :  ''  If  a  party  having  a  good 
right  to  eject  the  occupier  of  demised  premises,  goes  there 
and  demands  to  exercise  that  right,  and'  the  tenant  says, 
*  I  will  change  the  title  under  which  I  now  hold  and  will 
consent  to  hold  under  you,'  that,  according  to  good  sense, 
is  capable  of  being  pleaded  as  an  expulsion." 

And  in  EverUon  v.  Sawyer^  (2  Wend.,  507,)  Oh.  J.  Sav- 
age, asserting  the  rule  that  in  an  action  for  use  and  occu- 
pation the  tenant  cannot  deny  the  title  unless  he  first 
divests  himself  of  possession,  held,  following  tbe  opinion 
of  Lord  Campbell,  in  Balh  v.  Westwood,  (2  Gamp.  11,) 
that  the  tenant  migbt  disclaim  the  title  under  which  he 
entered,  and  take  a  new  lease  from  the  purchaser  at 
Sheriff's  sale ;  and  although  this  would  be  an  attornment 
void  under  our  statute,  yet  it  would  operate  as  a  defense 
to  the  claim  for  rent. 

And  in  Qremo  v.  Munson,  (9  Venn.,  37,)  North  v.  Bamum^ 
Bosw.— Vol.  IX.        10 
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(10  Id.,  220,)  it  was  held  that,  the  tenant  acknowledging 
the  title  of  another  in  repudiation  of  his  landlord's  title, 
Us  possession  becomes  adverse  and  the  statate  of  limita- 
tions begins  to  run  in  his  favor. 

The  precise  point  now  before  us,  that  is  to  say,  whether 
the  tenant  could  allege  and  prove  dispossession  (without 
a  judgment  or  decree)  by  a  third  person,  under  title  para- 
mount, was  considered  and  decided  by  the  Supreme  Oourt 
of  Massachusetts,  in  Morse  v.  Ooddard,  (13  Mete.,  177.)  It 
was  there  held  that  it  is  not  enough  for  the  tenant  to  prove 
an  outstanding  title  to  avoid  the  payment  of  rent,  but  he 
must  show  an  ouster  or  eviction  under  that  title ;  but  an 
eviction  under  a  judgment  is  not  necessary.  An  actual 
entry  by  one  having  a  paramount  title  and  present  right 
of  entry  is  an  ouster  of  the  tenant,  and  the  latter  is  not 
bound  to  hold  unlawfully  and  subject  himself  to  an  action, 
and  is  not,  therefore,  bound  to  resist  such  an  entry.  In  that 
case,  the  Oourt  went  much  further  than  this,  and  further 
than  necessary  to  the  point  now  under  consideration,  viz., 
that  a  judgment  or  decree  is  not  essential  to  such  an  ouster 
as  will  excuse  the  payment  of  rent. 

The  tenant  there  had  voluntarily  yielded  to  the  claim  of 
the  true  owner  on  being  threatened  with  an  ejectment,  and 
after  notice  to  his  landlord  of  the  claim,  had  consented  to 
pay  rent  to  the  claimant.  The  charge  to  the  Jury  was,  *'  if 
the  defendant,  bona  fide,  yielded  possession  of  the  premises 
to  the  real  owners,  to  prevent  being  expelled,  and  the  plain- 
tiff (the  landlord)  had  notice  of  this,  and  if  the  defendant 
had  satisfactorily  proved  that  the  claimant  owned  the 
estate  by  a  good  title,  and  had  a  right  to  take  immediate 
possession  at  the  time,  •  •  •  such  yielding  of  possession 
was  equivalent  to  an  actual  ouster,  and  was  competent 
evidence  in  defense  to  the  plaintiff's  claim  for  rent  accru- 
ing after  such  yielding  of  possession."  And  this  charge 
was  fully  sustained. 

The  defendant  in  such  case  has  the  burthen  of  proving, 
not  only  that  the  claimant's  title  is  paramount  to  that  of 
the  landlord,  but  that  he  acted  in  good  good  faith. 
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If  the  absence  of  any  statute  in  Massachusetts,  forbidding 
an  attornment  to  a  stranger,  gave  the  decision  a  larger 
scope  than  would  be  proper  here,  the  case,  nevertheless, 
is  a  direct  authority  that  the  tenant  is  not  bound  to  wait 
for  a  judgment  or  decree,  nor  resist  by  force  a  claimant 
having  the  actual  title  and  a  present  right  of  entry.  And 
the  decisions  in  Fitchhurg  Co.  v.  Melven^  (15  Mass.  B.,  268 ;) 
and  Smith  v.  Shq^ard^  (15  Pick.,  147,)  justify  a  tenant  in 
yielding  to  the  entry  of  a  mortgagee,  under  a  mortgage 
given  before  the  demise,  and  hold  the  entry  of  such  mort« 
gagee  an  eviction,  and,  as  such,  a  defense  to  an  action  of 
covenant  for  the  rent.  And  so  also  in  Cfearge  v.  Putney, 
(4  Gush.,  355,)  the  doctrine  was  asserted  that  a  lessee 
under  a  defective  title  may  yield  the  possession  without 
awaiting  a  judgment  or  decree. 

In  the  American  notes  to  Moss  v.  OdBimorej  (1  Smith's 
Lead.  Ga.,  595,  [310],)  it  is  said,  ^*  no  estoppel  or  form  of  ac- 
tion can  deprive  the  tenant  of  his  right  to  show  an  eviction 
by  title  paramount,  and  such  eviction  must  always  suspend 
subsequently  accruing  rent  Now,  it  is  perfectly  well  estab- 
lished, that  to  obtain  the  legal  right  given  by  an  eviction, 
it  is  never  necessary  to  wait  for  an  ejection  by  form  of 
law." 

In  Blair  v.  Claxton,  (18  N.  Y.  B.,  529,)  a  partial  eviction 
was  held  not  only  to  entitle  the  tenant  to  an  abatement 
of  the  rent,  but  tha(  it  might  be  shown  as  a  counter- 
claim by  way  of  recoupment,  as  an  equitable  defense,  and 
would  entitle  the  defendant  to  damages  for  a*breach  of 
the  covenant  for  quiet  enjoyment.  In  that  case  the  claim- 
ant of  the  elder  title  had,  it  is  true,  established  such  title 
as  against  the  landlord,  by  a  decree ;  but  the  tenant  was 
'  not  evicted  by  the  decree.  He  was  evicted  or  ousted  by 
act  of  the  party  having  paramount  title ;  the  existence  of 
the  decree,  (conclusive  as  against  the  landlord,)  only  fiir- 
nished  the  tenant  with  the  ready  means  of  proving  that 
such  title  was  in  fact  paramount,  and  so  this  case  in  effect 
aflSrms  the  views  above  expressed. 

These  considerations  and  a  review  of  the  cases  above 
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referred  to,  seem  to  us  to  show,  that  the  tenant,  being  put 
out  of  possession,  may  defend  an  action  for  the  rent  by 
proof  that  he  was  ousted  by  one  having  a  title  paramount 
to  that  of  the  landlord,  although  the  ouster  was  n«t  by 
virtue  of  a  judgment,  decree  or  any  legal  process; — such 
tenant  taking  the  burthen  of  proving  that  he  acted  in 
good  faith,  and  that  such  title  was  in  fact  paramount ; — and 
that  the  proof  offered  in  this  case  would  have  established 
such  an  ouster,  and  should  have  been  received. 

2.  K  this  case  be  considered,  secondly,  upon  the  ques- 
tion whether  the  facts  alleged  do  not  constitute  a  breach 
of  an  implied  covenant  for  the  quiet  enjoyment  of  the 
premises,  then  there  are  other  cases,  as  well  in  this  State 
as  in  other  of  the  United  States  and  'in  England,  bearing 
upon  this  subject.  The  lease  here  was  for  three  years  only, 
and  was  under  seal.  If  it  was  doubtful  whether  leases 
for  years  were  embraced  in  our  statute,  which  declares  that 
*'  no  covenant  shall  be  implied  in  any  conveyance  of  real 
estate;"  (1  R.  S-,  738,  §  140;)  and  the  case  of  The  Mayor, 
&c.f  V.  Mabie,  (13  N.  Y.  B.,  151,)  contains  the  opinion  that 
such  leases  are  not  so  included ;  it  must  be  taken,  as  settled 
by  that  case,  that  leases  for  a  term  not  exceeding  three 
years  are  not.  (EdgerUm  v.  Page,  20  N.  Y.  E.,  286.)  If 
not,  there  was  an  implied  covenant  by  the  plaintiff  for  the 
quiet  enjoyment  of  the  demised  premises,  and  the  question 
arises  what  constitutes  an  eviction  ainounting  to  a  breach 
of  that  covenant.  And  on  this  question  the  modem  doc- 
trine is  that  such  a  covenant  is  broken,  and  the  breach 
may  be  proved  by  the  covenantee,  by  an  expulsion  by  one 
having  paramount  title  without  any  judgment  or  decree. 
Such  is  the  doctrine  clearly  derivable  from  what  is  said  on 
this  topic  in  Eawle  on  €ovenants,  and  the  numerous  cases 
cited  there;  and,  so  far  as  we  can  discover,  the  cases  which 
hold  the  covenant  of  warranty  broken  by  such  an  expul- 
sion are  equally  in  point.  (See  also  Blydenburg  v.  Cotheal, 
1  Duer,  196,  and  cases  cited.) 

Piatt  on  Oovenants,  in  treating  of  the  action  on  the 
covenant  for  quiet  enjoyment,  states  (p.  328)  where  an 
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Section  has  actually  taken  place,  in  assigning  a  breach,  it^ 
is  safficient  to  aU^e  that,  at  the  time  of  the  demise  to  the 
plaintiff,  A.  B.  had  lawful  right  and  title  to  the  premises, 
and  having  such  lawful  right  and  title  entered  and  evicted 
the  plaintiff,  without  showing  that  he  evicted  him  by  legal 
process,  citing  Foster  v.  Pierson,  (4  T.  E.,  617,)  Hodgson  v. 
^ast  India  Co.,  (8  Id.,  278.)  The  question  discussed  in  these 
cases  was  on^  of  pleading,  but,  in  the  first,  Bullbe  says  it  is 
the  same  as  saying  ''  he  entered  by  lawful  right  and  title," 
and  at  the  trial  the  plaintiff  would  ^ave  &iled  in  proving  this ' 
allegation  unless  he  had  shown  a  right  of  entry  in  A.  B. 

And  in  2  Stephens'  Nisi  Prius,  1084,  it  is  said  this  cove* 
nant  will  not  extend  to  a  tortious  eviction  or  ejectment  by 
a  stranger,  '^but  if  the  stranger  claim  by  older  title  than 
the  lessor's,  the  lessee  may  have  covenant  against  the 
lessor,  for  he  then  can  have  no  redress  against  the  stranger, 
whose  title  is  good  in  law." 

And  in  Hamilton  v.  CuitSy  (4  Mass.  B.,  349,)  which  was  an 
action  for  breach  of  warranty,  it  was  held  that  the  tenant 
may  yield  to  a  dispossession  without  losing  his  remedy  on 
the  covenant.  But  he  consents  at  his  peril.  If  the  title 
to  which  he  has  yielded  be  not  good,  he  must  .abide  the 
loss ;  and  in  a  suit  against  bis  warrantor  the  burthen  of 
proof  will  be  upon  the  plaintiff.  So  in  Drew  v.  Towle^  (10 
Foster,  537,)  the  Oourt  held  that  the  oovenltntee  had  an 
undoubted  right,  upon  being  satisfied  of  the  invalidity  of 
his  title,  to  abandon  the  possession  of  the  premises,  and 
thereby  avoid  the  necessity  of  litigation  and  its  attendant 
perplexities  and  expenses.  He  owed  the  covenantor  no 
duty  to  remain  in  possession  and  sustain  thte  burthen  of 
def<^se  when  the  title  was  invalid ;  *  *  the  right  of  the 
covenantee  was,  at  any  period,  to  give  up  the  possession  to 
the  rightful  owner,  upon  •  claim  made ;  he  was  not  bound 
to  seek  redress  through  a  litigation  which  might  be  fruit- 
less with  the  party  having  the  title.  (George  v.  Putney^  4 
Oush.,  Miss.  B.,  354.) 

In  ParTcffT  v.  Dunn,  (2  Jones,  If .  0.  B.,  203,)  it  is  held 
that  a  covenant  for  quiet  ^oyment  is  broken,  when  the 
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covenantee  is  entered  upon  and  dispossessed  by  one  baying 
superior  title,  tbougb  tbe  entry  is  not  made  under  process. 
(And  see  Coble  v.  WeObom,  2  Dev.,  388 ;  2  Hilliard  on 
Eeal  Prop.,  382.) 

In  Stone  v.  HookeTj  (9  Oow.,  157,)  tbe  above  case  of 
Hamilton  v.  Cutts  is  cited  by  Mr.  Justice  Oowen  and 
approved  as  "  sound." 

In  Lansing  v.  Tan  Alstyne^  (2  Wend.,  563,  565,)  Ob.  J. 
Savage  concluded  tbat  tbe  eviction  wbicb  would  alone 
avail  as  a  defense  to  tbe  claim  for  rent,  or  as  a  breacb  of 
tbe  covenant  for  quiet  enjoyitient,  must  be  by  due  process 
of  law,  and  yet  tbe  cases  cited,  and  tbe  inference  tbere- 
from,  appear  to  lead  to  tbe  opposite  conclusion  ;  and,  sub- 
sequently, in  Oreenvault  v.  Davis,  (4  Hill,  645,)  Bronson, 
Justice,  declares  tbat  be  bas  met  witb  no  case  wbere  tbe 
point  was  so  adjudged ;  and  be  adds  tbat  tbe  remark  of 
Gb.  J.  Savage,  in  tbe  case  mentioned,  was  not  necessary 
to  tbe  decision  of  tbe  case,  nor  tbe  point  decided ;  and 
tbereupon  it  was  beld  tbat  to  maintain  an  action  on  tbe 
covenant  of  warranty  or  for  quiet  enjoyment,  tbat 
tbe  eviction  must  be  lawful,  yet  it  need  not  be  by  process 
of  law.  (See  tbe  cases  tbere  cited,  and  tbe  observations  on 
Sunt  V.  jimidon,  Id.,  348.) 

Again,  in  St  John  y.  Palmer^  (5  Hill,  599, 602,)  tbe  same 
rale  is  asserted,  viz. :  ''  It  is  not  necessary  tbat  be  "  (tbe 
covenantee)  "  sbould  be  evicted  by  legal  process ;  it  is 
enougb  tbat  be  bas  yidded  tbe  possession  to  tbe  rigbtful 
owner."  And  in  Fowler  v.  Poling ,  (6  Barb.  S.  0.  E.,  165,) 
tbe  subject  is  discussed  at  lengtb  by  Edmonds,  J.,  and  tbe 
rule  re-affirmed.  {White  v.  Whitney y  3  Mete,  81 ;  Sterling 
V.  Peet,  14  Gonn.  E.,  244 ;  AveriU  v.  Wilson,  4  Barb.  S.  0.  E., 
180 ;  Mitchdl  v.  Warner,  5  Gonn.  E.,  521, 522  ;  Blydenburg 
V.  Cothealy  1  Duer,  196.) 

In  tbis  view,  also,  tbe  evidence  offered  by  tbe  defendant 
was  admissible,  and  sbould  bave  been  received. 

Tbe  judgment  sbould  be  reversed  and  a  new  trial 
ordered,  tbe  eosts  of  tbe  former  trial  and  of  tbis  appeal  to 
be  costs  in  tbe  cause,  and  abide  tbe  event. 
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John  B.  Dutgeldeik,  Plaintiff  and  Beepondent,  v.  Thb 
Third  Atekub  Bailboad  Oompant,  Defendants  and 
Appellants.       •  . 


L  Where  mi  uninoorponted  nalroftd  oompaoy,  desirii^  to  coDtrol  the  oon« 
struction  of  a  public  sewer  under  their  track,  procured  the  contract  with 
the  city  for  its  construction,  in  the  name  of  the  plaintiff^  one  of  their 
members,  which  required  him  to  do  jt  within  a  fixed  time,  and  to  remoTe 
obstructions  firom,  and  facilitate  the  preservalioD  of,  the  track ;  and  then 
employed  him  to  do  the  work,  agreeing  to  pay  him  his  expenses  over  th9 
contract  price,  and  an  allowance  for  his  services,  and,  it  being  understood 
that  the  time  in  which,  by  his  contract,  he  was  bound  to  complete  it^  was 
too  shorty  he  agreed  with  them  to  do  it  in  the  shortest  possible  time,  and 
also  in  a  manner  consiateDt  with  their  interests^  and  not  to  stop  the  running 
of  the  cars. 

A2(2,  that  this  agreement  with  the  Company  was  not  Qlegal  as  against  publia 
policy.  • 

2.  A  corporation  was  subsequently  created  to  operate  the  railroad,  and  the 
Company  conveyed  their  property  to  the  corporation.  The  grant  was,  in 
termSf  subject  to  the  payment  the  Company  had  agreed  to  make  to  the 
plaintiff,  but  contained  no  covenant  to  pay  it )  and  the  plaintiff  went  on 
with  the  work,  with  the  knowledge  of  the  corporation,  and  without  objec- 
tion on  their  part^  and  their  Superintendent^  with  the  knowledge  of  the 
President^  gave  directions  as  to  keeping  the  track  clear. 

A^  that  these  &ct8  did  not  make  the  corporation:  liable  /or  the  pkintiflTs 
compensation.  To  charge  them,  there  must  be  either  an  entire  novation 
of  the  contract,  to  which  the  plaintiff,  the  corporation  and  the  unincor- 
porated company  should  be  parties ;  or  a  new  promise  on  the  part  of  the 
corporation  diould  be  shown. 

3.  An  assignment  under  seal,  expressed  to  be  subject  to  the  payment  of  a 
debt  to  a  third  person  not  a  party  to  the  instrument^  where  the  assignee 
does  not  promise  to  pay,  and  the  debt  to  be  paid,  is  not  a  lien  on  the 
thing  assigned,  does  not  entitie  such  third  person  to  maintain  an  action 
therefor  against  the  assignee. 

4.  A  $eem8  that  illegality  in  a  contract  sued  on,  though  shown  by  the  testi- 
mony, cannot  avail  the  defendant^  unless  it  is  alleged  in  the  pleadings ; 
and  that  an  allegation  in  the  answer  that  the  contract  was  illegal,  coupled 
with  an  enumeration  in  the  same  paragraph,  of  specific  grounds  of  ille- 
gality, does  not  entitle  the  defendant  to  prove  any  ground  of  illegality  not 
aoq>ecified. 

(Before  WooDRXTrr,  MoHORiBr  and  RoBtBTsmr,  J.  J.) 

Heard,  October  15, 1861 ;  decided,  December  28th,  186L 
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This  was  an  appeal  by  defendants  from  a  judgment  in 
favor  of  the  plaintiff,  entered  upon  the  report  of  Oharles 
P.  Kirkland,  Esq.,  Beferee,  to  whom  the  cause  was  refer- 
red for  trial. 

The  plaintiff  sought  to  recover,  in  this  action,  the  excess 
of  his  expenditure  in  building  a  public  n^wer  in  the  Third 
Avenue,  one  of  the  public  streets  of  the  Oity  of  New  York, 
beyond  the  sum  received  by  ttftn  therefor,  ficom  the  corpo- 
ration of  that  city. 

The  following  are  substantially  the  facts  set  out  in  the 
complaint :  Prior  to  October,  1853^  a  private  association 
in  the  Oity  of  New  York,  of  the  same  name  as  the  defend- 
ants, and  of  which  the  plaintiff  was  a  member,  owned  a 
railway  laid  down  in  the  Third  Avenue.  Such  association 
appointed  a  committee,  of  whom  the  plaintiff  was  one, 
to  prevent  obstructions  on  the  road.  The  officers  of  the 
dty  corporation  awarded  to  a  Mr.  Benjamin,  who  was 
one  of  such  association,  in  June,  1853,  a  contract  for 
building  a  public  sewer  under  such  railway,  and  the 
association  passed  a  resolution  '*  to  have  such  sewers  eon- 
^^  stmcted  on  the  most  favorable  terms  to  themselves,  and 
"  to  pay  any  deficiency  in  the  cost  of  such  work,  above 
*'  what  the  corporation  might  agree  to  pay."  Benjamin 
failed  to  give  the  necessary  security,  and  the  plaintiff,  by 
the  authority  of  the  rest  of  the  associates,  made  a  contract 
with  such  corporation  to  construct  the  sewer,  and  such 
associates  agreed  with  him,  to  reimburse  him  his  actual 
expense  oi  so  constructing  it,  with  a  reasonable  sum  for 
his  services,  less  the  amount  to  be  received  from  the  city 
corporation,  and  '*  he  agreed  not  to  obstruct  the  running  of 
"  fheir  cars  during  ihe  tvork.^*  The  plaintiff  commenced  the 
construction  of  such  sewer  in  July,  1853.  The  defendants 
were  incorporated  in  October  following.  On  the  day  of 
their  incorporation  the  members  of  such  association,  and 
other  persons  interested  in  such  railroad,  as  parties  thereto 
of  the  first  part,  and  the  defendants,  by  their  corporate 
name  as  parties  thereto  of  the  second  part«  executed  an 
instrument  under  seal,  by  which  agieem^at  tha  parties 
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tiiareto  of  the  first  part  sold  to  the  parties  thereto  of  the 
seeoBd  part,  for  upwards  of  a  million  of  dollars,  a  grant 
fiom  the  Gity  of  New  York  to  certain  of  such  associates, 
made  in  January  previous,  and  the  railway  constracted 
by  virtue  of  sack  grant,  with  the  appurtenances,  except 
certain  real  and  personal  estate,  subject  to  the  terms  and 
sdpolatioiis  ef  sach  grant,  which  the  parties  thereto  of 
the  second  part  covenanted  to  perform,  and  subject  also  to 
the  payment  of  aU  the  money  which  such  association  had 
reserved  to  pay  on  account  of  the  beforementioned  sewer, 
and  also  to  other  burdens ;  as  to  all  of  which  there  was 
no  covenant  to  pay.  The  plaintiff  completed  the  sewer 
in  Ailgost,  1854.  During  its  progress,  and  before  it  was 
completed,  the  defendants  requested  him  to  remove  earth 
thrown  npon.  the  railway  during  its  construction,  and 
promised  to  pay  him  all  sums  expended  by  him  in  building 
such  sewer  and  keeping  the  track  <dear,  with  a  reasonable 
sum  for  his  services,  less  the  amount  paid  by  the  city 
corporation.  The  complaint,  after  alleging  these  matters, 
then  set  forth  the  amount  of  the  plaintiff's  expenditures 
in  bnilding'  such  sewer,  alleged  what  was  a  reasonable 
sum  for  his  services,  admitted  the  receipt  from  the  dty 
eorporation  of  a  certain  sum,  and  demanded  judgment 
for  the  residue. 

PDhe  ans^wer  of  the  defendants  controverted  the  amount 
alleged  in  the  complaint  to  have  been  expended  in  con- 
strocting  the  sewer  mentioned  therein ;  it  denied  the  mak- 
ing  of  any  such  agreement  with  the  plaintiff,  by  the  part- 
nership as  is  therein  alleged,  and  alleged  that  he  agreed 
to  waive  all  claim  against  it,  and  to  receive  the  contract 
price  as  fiill  compensation ;  it  denied  that  the  defendants 
required  the  plaintiff  to  remove  the  earth  from  such  sewer, 
as  stated  in  the  complaint,  and  that  they  agread  to  make 
up  to  him  the  deficiency  in  the  contract  price.    It  alleged 
that  the  plaintiff  did   not  complete  such  sewer  until 
November,  1854,  and  did  not  perform  his  contract  accord- 
ing to  its  terms,  and  did  unnecessarily  obstruct  the  cars  in 
passing  on  such  road.    It  also  set  up,  by  way  of  counter- 
Bosw.— Vol.  IX.       10 
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olaim,  damages  from  the  nonksompletion  of  such  wcntk  in 
ninety  days.  It  also  claimed  that  seven  handled  and  fifty 
dollars  of  the  amount  expended  by  the  plamtiff  was  jMud 
to  the  Oity  Inspector  for  the  time  of  oonstmcting  the 
sewej;,  which  was  nnnecessarily  long ;  and  alleged  other 
damages  and  expenses  to  the  defendants,  by  reason  of 
snch  unnecessary  delay,  whicb  it  claimed  to  set  off.  It  also 
interposed  a  set-off  for  goods  sold  and  defivered  by  the 
defendants  to  the  plaintiff,  and  also  an  indebtedness  from 
the  partnership  mentioned  in  the  complaint  to  the  defend- 
ants for  money  lent,  and  that  the  payment  of  such  indebt- 
edness was,  by  agreement,  a  condition  piecedafit  to  the 
I>erformance  of  the  agreement  under  seal,  set  oat  in  the 
complaint,  of  both  which  &ctB  it  averred  the  plaintiff  had 
knowledge. 

The  answer  set  up  a  separate  and  forthw  defense  in  its 
seventh  paragraph ;  in  which  the  defendants  allied  ^*  that 
"  the  partnership  (before  spoken  of)  were  never  legally 

bound  to  pay  the  pliontiff  any  money  for  the  eonstruetaon 

of  such  sewer  ;^  that  the  contract  with  Um,  or  any  note 
thereof  in  writing,  was  not  signed  by  the  assodation ;  that 
there  was  no  consideration  for  it ;  that  the  sewer  was  con- 
structed for  the  corporation  of  the  Gity  of  New  York,  and 
the  payment  for  it  was  solely  their  debt. 

A  reply  was  put  in  by  the  plaint^BT  to  the  defendants' 
answer,  which  denied  unreasonable  delay  by  him  in  per- 
forming the  contract,  and  any  damage  thereby  to  them, 
and  any  indebtedness  by  the  plaintiff  to  them,  as  alleged 
in  such  answer,  and  alleged  that  any  delay  by  the  plain- 
tiff was  permitted  by  the  original  partnership,  and  was  for 
their  benefit. 

No  issue  was  formed  on  the  matters  contuned  hi  the 
seventh  paragraph  of  the  answer,  by  any  subsequent 
pleading. 

The  issues  in  the  action  were  ordered  to  be  tried  by  a 
Beferee ;  and  on  the  trial,  the  contract  between  the  plaintiff, 
the  corporation  of  the  Oity  of  New  York  and  its  Qroton 
Aqueduct  Department,  made  in  June,  18S3,  for  the  build- 
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ing  of  a  sewer  from  49th  to  53d  street*  in  such  part  of  the 
Third  Aveaue  as  that  Department  should  direct,  was  pot 
ID  evidence. 

By  the  contract  the  work  was  to  be  began  in  July  fol- 
lowing, and  completed  in  a  hnndred  days,  exdosive  of 
holidays,  and  any  othw  time  dming  whidi  its  prosecntion 
was  suspended,  according  to  sndi  agreement.  It  contained, 
also,  a  provision  that  in  case  of  the  failure  of  the  wwk  to 
advance  according  to  the  agreement,  so  as,  in  the  opinion 
of  the  Aqueduct  Department,  to  be  unnecessarily  delayed, 
that  Department  was  to  have  the  right  to  carry  on  the 
work,  deducting  the  expense  from  any  money  due  to  the 
plaintiff.  The  only  part  of  the  work,  for  the  suspension 
of  whidi,  provision  was  made  therein,  was  the  masonry, 
which  was  to  last  fiom  the  1st  of  December  as  long  as  the 
Aqueduct  Department  should  think  proper. 

The  shape,  size,  materials,  woricmanship,  direction  and 
finish  oi  the  main  work,  with  its  appurtenances,  were  fully 
detailed  in  the  contract.  It  provided,  also,  for  the  support 
of  gas  and  water  pipes,  and  the  deiKMit  of  them  and 
gutters,  also  of  stones,  rock,  sand  and  earth,  during  the 
work,  and  removing  the  latter  when  the  work  was  com- 
pleted; also  for  the  size  of  the  trenches,  and  the  length 
of  their  sections  in  advance  of  building  the  sewer;  the 
sbeet-piling  and  refilling,  and  the  subsequent  repairing 
and  rograding  the  surface  of  each  section  as  completed, 
and  immediate  removal  of  the  earth,  sand  and  rubbish 
therefrom. 

The  plaintiff,  in  and  by  the  contract,  agreed  "  to  pre$erve 
^'fram  ob9trucHon  att  rail  tracks  which  might  be  affected  by 
''  the  prosecution  oV*  such  "  work,  and  also  to  afford  the 
"  neeesmry  facilities  to  the  companies  owning  them,  or  to 
**their  agents,  in  their  preserratUm  of  fhe  same  from  ii^rfff 
'^  withowt  extra  charge  therefore* 

On  the  trial  a  witness,  examined  on  behalf  of  the  plain- 
tiff, testified  "that  it  was  part  of  the  understanding  and 
'*  agreement'*  of  the  association  with  the  plaintiff,  made 
simultaneously  with  their  promise  to  reimburse  his  expen- 
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ditures  on  the  sewer  in  question,  ^'that  moie  time  would 
'^  be  required  to  construct  it  than  was  given  lum  in  the 
'* corporation  contract,  but  hs  was  to  doit  in  the  shortest 
^^ possible  timej  and  in  such  a  way  as  riot  to  interfere  vrith 
^'or  interrupt  the  running  of  the  railroad  oarsJ^  On  a 
motion  to  dismiss  the  complaint,  made  afterwards,  one 
ground  urged  was  that  such  a  contract  violated  public 
policy. 

On  the  trial  it  was  admitted  that  subsequently  to  the 
date  6f  the  transfer  of  the  railway  and  its  appurtenances 
to  the  defendants,  their  superintendent  gave  the  plaintiff, 
while  carrying  on  the  construction  of  the  sewer,  directions 
about  carting  away  dirt  and  keeping  the  track  clear,  and 
their  president  told  the  plaintiff  ^'  it  would  make  no  dif- 
'*  ference  to  him  as  the  defendants  would  have  to  pay  him 
^^for  JmUding  the  sewer"  &c 

Several  witnesses  examined  on  the  trial  differed  as  to 
the  time  necessary  for  the  building  of  such  sewer;  it  actu- 
ally took  over  a  year  for  its  completion.  Some  evidence 
was  also  given  as  to  the  increase  of  the  labor  of  the  plaintiff 
in  consequence  of  his  efforts  not  to  interrupt  the  running 
of  the  cars.  A  question,  to  an  expert,  as  to  *'  whether  the 
**  laying  of  the  tracks  and  operating  on  the  road  in  this 
"case  were  necessarily  obstructions  to  the  building  of  the 
"sewer,''  was  excluded.  The  plaintiff,  however,  testified 
that  the  increased  expense  to  him  was  caused  by  his  being 
obliged  to  cart  away  dirt  and  bring  it  back,  to  prevent  its 
interrupting  the  cars. 

The  Beferee,  in  his  report,  did  not  jmss  upon  the  exist- 
ence of  any  promise  of  the  defendants  to  pay  the  plaintiff, 
other  than  that  supposed  to  be  made  by  the  instrument  of 
October,  1853.  His  report  was  also  silent  as  to  there 
being  any  difference  of  time  in  building  the  sewer,  by 
reason  of  the  means  used  to  prevent  any  obstruction  of 
the  running  of  the  railway  cars  of  the  defendants,  or  in 
the  disturbance  of  the  highway  thereby,  for  a  longer  time 
than  that  fixed  in  the  corporation  contract,  or  there  being 
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a  distarbanGe  of  the  highway  as  long  as  the  sewer  was  in 
the  oonrse  of  oonstraction. 

Among  the  facts,  however,  foand  by  the  Beferee*s  report 
were  the  following : 

First.  An  understanding  between  the  plaintiff  and  the 
association,  contemporaneoos  with  their  contract,  "That 
**  more  time  would  be  required  for  building  the  sewer  in  a 
"  manner  consistent  wiih  (he  interests  of  such  ossqfiaHoni  in 
"  uskfg  sfich  roadf  than  was  fixed  by  the  dty  contract'* 

Second.  An  agreement  between  the  same  parties,  that 
the  plaintiff  should  finish  the  work  *'  in  as  short  a  time  as 
^^possiblCf  BUT  so  as  not  to  interrupt  (he  running  of  the 
"  cars/* 

Third.  Knowledge  of  the  work,  during  its  progress,  by 
the  agents  and  office  of  the  defendants. 

Fourth.  A  direction  to  the  plaintiff  by  the  superintend* 
ent  of  the  defendants,  during  the  progress  of  the  work,  to 
cart  away  dirt,  and  a  knowledge  by  the  Preudent  of  the 
defendants  of  such  direction. 

Fifth.  The  absence  of  any  complaint  by  the  association 
or  the  defendants,  of  the  work,  or  any  delay  in  complet- 
ing it. 

The  Beferee  applied  to  such  facts,  among  others,  the 
foUowing  principles  or  conclusions  of  law : 

L  The  agreement  between  the  plaintiff  and  the  associa- 
tion, mentioned  in  the  complaint,  did  not  yiolate  any 
prindple  of  public  policy. 

n.  The  defendants  became  bound  to  perform  such  agree- 
ment by  the  instrument  of  October,  1853. 

in.  The  defendants  were  also  so  bound  by  perceiving, 
without  dissent,  the  action  of  the  plaintiff,  in  constructing 
the  sewer  in  question. 

The  defendants  filed  exceptions  to  such  report,  both  for 
its  finding  certain  facts,  and  its  omission  to  find  others,  as 
well  as  the  principles  o£  law  applied  to  such  fSacts  in  the 
report* 

Judgment  was  entered  in  favor  of  the  plaintiff  for  the 
amount  found  due  by  the  Beferee,  being  for  the  excess  of 
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his  expenditures  l)eyond  the  contract  price,  from  which 
judgment  the  defendants  appealed  to  the  General  Term. 

Charles  0' Conor ^  for  the  defendants,  (appellants.) 

I.  There  was  no  privity  of  contract  between  the  corpo* 
ration  and  the  plaintiff.  His  claim,  if  any,  is  against 
the  partnership. 

II.  The  alleged  agreement  between  Dingeldein  and  the 
partnership  was  a  conspiracy  to  violate  the  law.  1.  One 
feature  of  it  was  that,  by  deceit  of  the  public  authorities, 
the  job  should  be  awarded  to  the  plaintiff,  at  a  compensa* 
tion  higher  than  that  specified  in  the  lowest  bid.  2.  The 
alleged  itgreement  contemplated  the  disturbance  of  the 
Third  Avenue,  for  a  long  period,  merely  to  subserve 
the  private  interest  of  the  Bailroad  Oompany.  a.  Public 
highways  are  merely  for  passing  and  repassing.  Any 
other  use,  without  express  license  from  competent  autho* 
rity,  is  a  public  wrong.  {Davis  v.  The  Mayor^  ise.j  4 
Kern.,  524 ;  Dovaston  v.  Payne^  2  H.  Black.,  527 ;  S.  0., 

2  Smith's  Leading  Gases,  90,  28  L.  Lib.,  K  &.;  Bex  r. 
Cross,  3  Gamp.,  226 ;  Bex  v.  Jones,  3  Gamp.,  230 ;  2  Bolles 
Abr.,  137,  Nuisance  B. ;  3  Bac.  Abr.,  497,  Highways  B. ; 
Commonweaith,  v.  Passmoret  1  Serg.  &  B.,  219;  King  v. 
Bussea,  6  East,  427 ;  Bex  v.  Carlile,  6  Gar.  &  Payne,  636; 
People  V.  Cunningham,  1  Denio,  524;  14  Gonn.,  317;  6 
Bam.  &  Gress.,  566 ;  1  Dall.,  150 ;  Fowler  v.  Sanders,  Oro. 
Jac,  446 ;  3  Gom.  Dig.,  27,  Ghimin  A,  3.)  J.  A  contri- 
vance by  private  individuals  to  prolong,  for  their  private 
advantage,  the  time  of  the  disturbance  caused  by  the  pu1>- 
lic  work,  was  a  trespass  on  public  right,  and  a  violation  of 
public  policy. 

m.  All  agreements  to  violate  law,  or  to  contravene  the 
legitimate  i>olicy  of  the  government,  are  vicious,  and  no 
right  can  accrue  from  them.  {BeH  v.  Leggett,  3  Seld.,  176 ; 
Spinks  V.  Davis,  32  Mississippi  B.*,  152 ;  Broom's  Maxims, 
349,  50th  Law  Lib.,  222 ;  Merryweather  v.  Nixan,  2  Smith's 
Leading  Gases,  297,  and  note;  2  Kent's  Gom.,  side  paging 
466, 467, and  notes;  American  Jurist,  (Boston,)  vol.  22,  pp. 
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266, 270;  BarOe  v.  Coleman,  4  Peters,  188;  3  T.  B.  552; 
Satterlee  v.  Jme$,  3  Daer,  116, 117 ;  Watt  v.  Charlick,  N. 
Y.  Leg.  ObB.,  voL  8,  p.  230;  Cunningham  y.  Cunningham, 
18  B.  Monroe,  19;  iSiemiier  v.  Brai/g,  1  SL  BL,  655;  Hatch 
v.Mcnn,  15  Wend.,  45;  Qrwji  v.  Hook,  4  Oomst,  454; 
Davimm  v.  Sejfmaur,  1  Bosw*,  92;  £iUy  v.  Capron,  4  Bh. 
Idn  394;  Ingram  v.  Ingram^  4  Jones  N.  0.  Law,  188; 
0rwM  Y.  Qodfng,  44  Maine,  25 ;  JBeOwj  v.  ^immB,  20 
New  Hampshire,  427.) 

IV.  Tbe  alleged  agreement  was  manifestly  illegal,  and 
tberefoie  the  judgment  should  be  reversed. 

John  W.  Edmonds,  for  the  plaintiff,  (respondent) 

L  The  liability  of  tibie  defendants  depends  on  the  follow- 
ing considerations:  1.  Their  contract  of  8th  Oct.,  1853,  to 
pay  all  the  money  which  the  partnership  were,  by  a  reso- 
lution, bound  to  pay ;  2.  The  resolution  of  the  partnership 
of  21  June,  1853,  that  any  deficiency  in  the  cost,  over  and 
above  what  the  corporation  pay,  shall  be  paid  by  them ; 
3.  The  evidence  tibat  tibe  bid  of  plaintiff  was  for  the  part- 
nership; 4.  The  bids  themselves;  5.  The  surrender  of 
Beiyamin's  bid,  and  the  falling  badi:  on  plaintiff^s,  which 
was  for  the  partnership ;  6.  The  agreement  of  the  partner- 
ship to  make  plaintiff  whole;  7.  The  agreement  of  the 
defendants,  after  tlie  transfer  to  them,  to  make  him 
whole;  8.  The  recognition  by  the  defendants  while  tbe 
woriL  was  going  on ;  9.  The  acquiescence  of  the  defendants 
in  such  liability,  and  their  giving  directions  as  to  the 
work,  in.  reference  to  their  convenience,  and  not  plaintiff's, 
and  to  the  increase  of  cost  to  plaintiff. 

n.  Under  such  circumstances,  the  plaintiff  could  recover 
even  though  there  had  been  no  privity  of  contract  between 
him  and  the  defendants,  or  any  consideration  passing  from 
the  plaintiff  to  the  defendants.  (2  Pars,  on  Oont,  303, 
and  notes  i.  m.;  Ih.,  .308;  notes  v.  and  w.;  Barker 
V.  BnckHn,  2  Denio,  45;  Cwmberlani  v.  Codringion,  3 
Johns.  Gh.  B*,  254;  FarUg  v.  Cleveland,  4  Oow.,  439;  S. 
C,  in  error,  9  Id*,  639;  Sdhermerhom  v.  Yanderheyden,  1 
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Johns.  R.,  139 ;  Del  &  Hud.  Canal  Go.  v.  Westchester  Bank^ 
4  Denio,  97 ;  Lawrence  v.  Foxj  20  N.  Y.  R.,  268;  1  Story  on 
OoQt,  ^  451 ;  HaU  y.  Boardman,  27  Barb.,  82 ;  Bohanan  v. 
Pope,  42  Maiote  R.,  93;  Taplin  y.  Pochard,  8  Batb.,  220; 
Phiaips  V.  BergeTj  8  Barb.,  527;  Farman  v.  StebUns,  4 
HUl,  181.) 

in.  Bat,  in  this  case,  there  was  privity  of  eontraet 
between  these  parties,  and  a  consideration  moving  from 
plaintiff  and  defendant  The  work  was,  by  defendants' 
.order,  done  so  as  to  be  more  expensive  to  plaintiff,  and 
beneficial  to  defendants.  (1  Story  on  Cont.,  ^  450 ;  Wilson 
V.  Caupland,  5  B.  &  Aid.,  228 ;  Tipper  v.  BickneU,  3  Bing. 
N.  0.,  710;  Wehl  v.  Rhodes,  3  Id,,  734.) 

IV.  Under  the  Code,  the  action  can  be  brought  by  the 
plaintiff  as  the  real  party  in  interest.  (Code,  ^  111 ;  ^iit^ 
neU  V.  Schmidt,  2  Sandf.  S.  0.  R.,  705 ;  Savage  v.  Bevier^ 
12  How.  Pr.,  166.) 

9 

'  Br  TEDS  OouBT — Robertson,  J.  Although  what  the 
plaintiff,  by  the  terms  of  his  agreement  with  the  associa- 
tion mentioned  in  the  complaint,  agreed  with  them  to  do, 
was  to  furnish  certain  materials  and  do  certain  work,  that 
woA  was  not  of  a  kind  they  could  have  given  him  autho- 
ity  to  do,  nor  was  it  peculiarly  for  their  benefit,  nor  did 
the  structure  thereby  produced  become  their  property,  or 
pass  into  their  possession ;  the  association  did  not  even  agree 
to  pay  him  either  a  fixed  price  or  the  reasonable  worth  of 
the  work  and  materials.  His  entering  into  a  separate  con- 
tract to  do  such  work  for  those  who  could  authorize  him  to 
do  it,  and  whose  property  the  sewer  became  when  finished, 
although  at  the  request  of  the  assodatioil,  could  only  raise 
an  iniplied  obligation  to  indemnify  him ;  and,  as  an  express  . 
agreement  was  made  to  do  so,  as  well  as  a  previous  request 
to  him  to  do  it,  it  placed  him  precisely  in  the  i)osition  of  a 
mere  agent,  deriving  no  personal  benefit  from  the  agree- 
ment, except  the  stipulated  compensation  for  his  services 
in  superintending  the  work.  That,  position  excluded  the 
application  of  any  rules  of  law  which  might  create  a  lia- 
bility out  of  mere  work  and  labor,  undertaken  at  the 
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request  of  one  person,  which  benefited  another,  and  was 
directed  and  accepted  by  the  latter,  and  also  took  the  case 
out  of  the  statate  of  frauds. 

It  is  clumed,  however,  on  the  part  of  the  defendants, 
that  such  agreement  was  illegal,  because  it  was  accompa- 
nied by  a  condition  that  the  plaintiff,  in  doing  the  reqiiked 
work,  was  not  to  interfere  with  the  mnning  of  the  cars  on 
the  railway,  and  also  an  understanding  or  expectation 
that  more  time  than  was  allowed  by  the  corporation  con- 
tract would  be  required  to  complete  such  work  '*  in  a  man- 
ner consistent  with  the  interests  of  the  association  in  usitig 
such  road,**  and  this  too,  notwithstanding  snch  securing 
the  use  of  the  road,  was  not  established  to  have  necessa- 
rily prolonged  any  disturbance  of  the  highway,  and 
although  there  was  no  evidence  to  show  that  consulting 
the  interests  of  such  association  prolonged  the  time  neces- 
sary for  doing  the  work. 

Such  a  condition,  if  .illegal,  undoubtedly  would  infect 
the  contract  by  rendering  the  consideration  for  the  defend- 
ants' promise  a  contract  which  violated  public  policy ;  and 
nothing  could  save  the  undertaking  to  indemnify  the 
plaintiff,  but  an  abandonment  of  the  illegal  contract,  and 
the  formation  of  a  new  one,  excluding  the  illegal  promise 
which  formed  the  consideration.  The  first  question,  there- 
fore, is,  whether  such  promise  was  illegal;  it  was  if  it 
amounted  to  an  agreement  to  obstruct  the  highway,  either 
without  authority,  for  an  illegal  purpose,  or  for  a  longer 
period  than  was  necessary.  {Dygert  v.  Schenokj  23  Wend., 
446;  The  People  v.  Cunningham,  1  Den.,  524 ;  Same  v.  Xaiti- 
JneTj  5  Den.,  9,  and  cases  cited  by  counsel  for  defendants ; 
Bmvnek  v.  Morris,  3  Hill,  621 ;  S.  (7.,  7  Hill.  675.)  The 
times  and  places  of  constructing  sewers,  vaults  and  drains, 
are  entirely  under  the  control  of  the  corporation  of  the 
City  of  New  York,  {Wils(m  v.  Mayor  of  New  York,  1  Den., 
695,)  and  no  one  can  lawfully  interfere  with  the  public 
streets,  for  such  purposes,  except  by  their  authority.  In 
addition  to  this  objection  of  illegality,  it  is  claimed  there 

is  another  which  vitiates  the  contract  in  question,  because 
Bosw.— Vol.  IX.  12 
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the  plaintiff  not  only  agreed,  in  order  to  benefit  such  asso- 
ciation, to  disturb  tiie  highway  l<Miger  than  was  allowed 
by  the  corporation  contract,  but  also  to  violate  the  terms  of 
that  very  agreement  as  such.  I  apprehend  that  the  part 
of  the  latter,  which  consists  of  the  plaintiff's  undertaking, 
is  a  mere  private  contract,  the  violation  of  which  subjects 
him  to  dami^ges  therefor,  either  generally  or  according  to 
the  terms  of  such  agreement,  and  that  it  is  no  more  sacred 
than  any  other  contract  for  work  and  labor  between  pri* 
vate  incUviduals ;  it  may,  therefore,  be  laid  aside  in  consid- 
ering  the  validity  of  the  agreement  iir  question. 

If,  however,  this  be  an  agreement  to  disturb  the  publio 
highway  longer  than  was  lawAiUy  authorized,  so  as  to 
promote  the  interests  of  the  association  at  the  expense  of 
the  public,  it  is  invalid.  {Merryweaiher  v.  Nixant  2  Smith's 
Lead.  Oases,  297,  and  note;  Chm/y  v.  Sooky  4  Oomst,  454; 
Bdl  V.  Leggetti  3  Seld.,  176;  Damson  v*  SeymowTf  1  Bosw., 
92.)  Objections  are,  however,  raised  to  the  application  of 
this  principle,  arising  as  well  fix>m  a  defect  of  evidence,  as 
from  its  inisufflciency  to  sustain  the  form  of  the  Beferee's 
finding;  and  arising  even  fi!om  the  pleadings* 

The  defendants  have  only  alleged  in  their  answer  gene- 
rally that  the  original  agreement  was  illegal,  and  in  the 
same  paragraph  proceed  to  enumerate  certain  legal  reasons 
why  it  was  void,  such  as  being  a  collateral  undertakixig  and 
not  in  writing,  and  as  being  without  any  consideration  by 
reason  of  the  contract  with  the  corporation;  the  whole» 
apparently,  stated  as  one  defense.  I  do  not  understand 
tibat  a  general  allegation  that  a  contract  was  illegal  would 
enable  a  party  to  prove  every  fact  that  might  make  it  so; 
it  is  ratJier  the  averment  of  a  legal  result  than  a  fact,  and 
the  enumeration  of  l^gal  objections  in  the  same  paragraph 
would  seem  to  be  an  explanation  of  what  was  meant  by 
such  illegality.  The  Oode  requires  defenses  to  be  sepa- 
rately stated,  (^  160.)  When  so  stated  they  are  to  be 
treated  as  separate  pleas  would  under  the  old  system. 
{Cobb  V.  Frazoe,  4  How.  Fr.,  413;  3  Oode  B.^  43.)    The 
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paragraph  in  qoestioii  could  clearly,  under  that  system, 
only  amount  to  a  plea  of  the  special  matters  set  up  in  it. 

But  it  was  contended  that  if  the  contract  could  not  be 
proved,  without  proving  the  whole  of  it,  including  the  ille- 
gal part,  such  illegality  could  be  taken  advantage  of,  with- 
out pleading  it;  but  I  am  unable  to  understand  why.  The 
defendant  could  not  truly  deny  the  making  of  the  contract 
set  out  in  the  complaint,  if  made,  and  he  must  either  set 
up  Hie  illegality  or  allow  a  default.  If  he  untruly  denied 
the  making  of  the  contract  as  set  out,  that  should  not 
enable  him  to  avail  himself  of  the  acddental  fact  of  the 
illegality  appearing  in  the  testimony.  If  the  plaintiff 
could  not  set  out  the  contract,  without  showing  its  illegal- 
lity,  advantage  might  be  taken  of  it  on  demurrer,  and 
pleading  other  matters  would  possibly  not  deprive  the 
defendants  of  the  right  of  moving  to  dismiss  the  complaint 
on  that  ground;  but  it  would  certainly  be  a  novelty  to 
allow,  in  an  action  on  a  promissory  note,  under  an  answer 
denying  its  making,  proof  of  usury,  or  that  it  was  given 
for  money  lost  at  play,  or  any  other  illegal  consideration, 
without  any  allegation  to  that  effect  in  the  pleadings. 

But  even  if  such  illegality  were  set  up  in  the  answer, 
or  the  parties  had  tacitly  agreed,  by  admitting  testimony, 
to  txy  the  question,  the  Beferee's  statement  of  the  under- 
standing, on  which  the  defendants  rely  as  making  the 
contract  in  question  illegal,  is  not  borne  out  by  the  testi- 
mony. That  proves  that  the  parties  thereto  understood, 
which  amounts  to  no  more  than  that  they  expected,  that  it 
would  take  longer  to  build  the  sewer  than  was  allowed  by 
the  corporation  contract,  which  might  very  well  be,  with- 
out affecting  the  agreement  with  the  plaintiff;  and  they 
only  added  that  the  plaintiff  was  to  do  it  in  the  shortest 
possible  time,  and  in  such  a  way  as  not  to  embarrass  the 
use  of  the  road ;  both  perfectly  legitimate  agr^ments,  and 
the  last  substantially  contained  in  the  corporation  contract 
As  it  turned  out,  it  did  take  longer  than  the  contract  time, 
and  such  deviation  was  ratified  by  the  city  authorities, 
who  paid  the  plaintiff  for  his  work.    The  Beferee,  however, 
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in  his  finding  annexes  to  the  expectation  of  the  parties,  that 
the  time  in  the  corporation  contract  would  not  be  sufficient, 
a  qualification  which  does  not  appear  at  all  in  the  testi- 
mony, viz.,  its  being  done  in  a  manner  consistent  with  the 
interests  of  the  association  in  using  the  road,  and  he  also, 
by  dsing  the  exceptive  particle  "  hut^^^  clogs  the  under- 
taking of  the  plaintiff  to  do  the  work  as  soon  as  x>08sible, 
with  the  condition  that  he  was  to  so  do  it  as  not  to  inter- 
rupt the  use  of  the  railway ;  while,  according  to  the  testi- 
mony, that  was  oijly  an  additional  stipulation,  producing 
a  manifest  distinction,  so  far  as  the  question  of  illegality 
is  concerned. 

There  may  be  a  wide  difference  between  the  time  to  be 
occupied  in  completing  a  given  work,  when  it  is  conducted 
so  as  not  to  prejudice  other  interests,  and  when  it  is  con- 
ducted without  regard  to  them ;  and  this  is  equivalent  to 
a  certainty,  in  its  effect  on  a  contract,,  when  it  is  assumed 
by  contracting  parties  to  exist.  But  even  the  understand- 
ing, as  stated  by  the  Beferee,  might  not  make  the  contract 
illegal,  for  tUe  plaintiff's  corporation  contract  requires  him 
to  preserve  all  rail  tracks  from  obstruction,  and  gratui- 
tously afford  facilities  for  their  preservation ;  this  was  as 
incumbent  on  him  as  to  build  the  sewer  at  all ;  and  he 
had  no  right  to  neglect  such  obligation,  meiely  in  order  to 
finish  it  by  the  appointed  time ;  if,  by  observing  it,  he 
exceeded  tiiat  time,  it  was  a  matter  of  which  the  city 
authorities  were  to  avail  themselves,  and  exact  the  penal- 
ties provided  for  in  the  contract ;  or  they  might,  as  they 
actually  did,  extend  the  time ;  so  that  even  if  the  under- 
standing were  as  stated  by  the  Beferee,  it  would  not  avoid 
the  original  agreement. 

The  testimony,  however,  narrows  this  point  still  farther ; 
it  simply  establishes  an  understanding  that  the  sewer 
would  require  a  longer  time  for  building  than  was  speci- 
fied in  the  plaintiff's  contract ;  but  that  he  should  build  it 
as  soon  as  possible,  and  so  as  not  to  stop  the  running  of 
the  cars,  a  perfectly  innocent  undertaking,  and  not  taint- 
ing any  agreement  with  illegality.    A  knowledge  by  both 
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parties  that  the  plaintiff  had  undertaken  an  impos8ibility» 
aad  an  agreement  that  he  should  carry  out  his  obligations 
as  nearly  as  be  eoald»  and  without  injury  to  the  associa- 
tion, could  hardly  be  perverted  into  anything  unlawfhl. 
The  result  shows  that  these  expectations  were  not 
unfounded,  and  there  is  no  evidence  that  any  one  was 
prejudiced  by  the  parties*  agreement 

So  £aur  as  regards  the  question  of  illegality,  the  Seferee 
was  therefore  correct  in  his  conclusion,  for  the  reasons 
already  stated ;  but  a  more  serious  question  arises,  which 
was  presented,  but  not  fiilly  argued,  by  the  counsel  for  the 
defendants,  as  to  their  liability  in  any  way  for  the  contract 
of  the  association.    The  Beferee  places  such  liability,  first, 
upon  the  written  instnunent  of  assignment  of  October, 
1853,  and  tbeir  omission  to  dissent,  while  they  were  con- 
tinually acquainted  with  the  plaintiff's  work  on  the  sewer 
and  the  neigbboring  street    The  facts  he  relies  on  to  sus- 
tain such  conclusions  are,  the  knowledge  by  the  defendants 
of  the  plaintiff^s  work  as  it  progressed ;  the  presence  of 
their  ofiKcers  on  the  road  during  that  time ;  the  direction 
by  their  Superintendent  to  keep  the  track  clear ;  the  know- 
ledge by  the  President  of  such  direction,  and  the  failure 
either  by  the  partnership  or  the  defendants  to  complain  of 
such  work  or  any  delay  on  it 

The  pliuntiff's  construction  of  the  sewer  was  under  a 
contract  with  the  city  corporation,  by  their  authority,  and 
to  be  paid  for  by  them,  and  the  sewer  became  their  property 
when  completed ;  the  defendants  could  not  have  legally 
interfered  with  sudi  construction ;  the  plaintiff  was  not 
their  agent,  had  made  no  contract  with  them,  and  any 
objection  on  their  part  would  have  been  perfectly  idle ;  if 
they  had  made  it,  and  the  plaintiff  had  stopped  work  in 
consequence,  he  would  have  been  liable  for  all  the  penal- 
ties of  his  contract  with  the  corporation  officers,  without 
any  right  of  indemnity  from  any  one.  Their  silence,  there- 
for^,  is  not  such  an  acquiescence  as  to  create  a  liability  on 
their  part  to  indemnify  the  plaintiff,  any  more  than  the 
silence  «f  any  person  owning  property  in  the  neighbor- 
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hood.  The  midappiehension  of  law  involved  iu  the  report 
arises  from  confounding  the  relations  of  the  parties  with 
those  which  might  arise  from  the  performance  of  work  for 
the  partnership^  accepted  by  the  defendants  and  beneficial 
to  them ;  whereas  the  work  was  performed  by  an  agent  of 
the  partnership  for  a  third  person,  under  a  promise  by  the 
firm  to  indemnify  him  for  loss,  and  the  defendants  had  no 
right  to  interfere  either  to  accept  or  reject  it,  and  the  bene- 
fits were  no  greater  to  them  than  to  a  thousand  others. 
Under  such  droumstances  nothing  but  an  entire  nova- 
tion of  the  contract  to  which  the  plaintiff,  defendants  and 
partnership  should  be  parties,  or  a  new  promise  by  the 
defendants,  for  a  new  consideration,  would  make  them 
liable. 

I  appreh^id  the  assignment  by  the  partnership  to  the 
defendants  of  property  in  October,  1853,  could  not  operate 
as  such  a  novation,  because  the  plaintiff  was  not  a  party 
to  it,  and  did  not  assent  to  any  substitution  of  the  defend- 
ant, as  his  debtors,  in  place  of  the  partnership.  So  £Eur  as 
it  contains  any  stipulations  by  the  defendants,  it  is  under 
seal,  and  any  action  could  only  be  on  sudi  stipulations  as 
covenants  in  their  name,  as  they  are  the  parties  interested. 
It  is  true  that  if  such  instrument  contained  words  implying 
an  undertaking  by  the  defendants  to  pay  the  money  due 
the  plaintiff,  the  case  would  come  within  the  language 
adopted  by  Judge  Oomstock,  in  the  case  of  BehMnt  v. 
Caman^  (22  K.  Y*  B.,  438,)  and  the  acceptance  of  the 
transfer  with  such  words  would  raise  a  promise ;  but  it 
does  not,  and  only  has  the  same  expression  as  that  con- 
tained in  the  conveyance  discussed  in  that  case,  whidi 
was  held  not  to  impose  a  liability  on  the  grantor ;  the 
property  is  conveyed  subject  to  the  payment  of  certain 
sums,  and  the  covenants  in  the  grant  or  lease  assigned'by 
the  instrument  in  question  are  expressly  thereby  assumed ; 
while  this  payment,  and  all  others  mentioned  thorein,  are 
not.  What  redress  the  partnership  might  be  entitled  to 
under  such  instrument,  for  the  failure  of  the  defendants 
to  pay  the  plaintiff  his  claim,  is  inunaterial;  it  isVufficient 
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that  it  does  not  profeBS  to  give  the  plaiiAiff  any  rights, 
and  that  he  cannot  sue  npon  soch  instrument.  The  money 
doe  the  plaintiff  was  not  a  lien  npon  any  ci  the  property 
transfiarred,  bnt  was  entirely  collateral ;  a  Izansfer  so  made 
subject  to  snch  a  payment^  may  thereby  bec(»ne  condi- 
tional, or  the  sum  may  be  part  of  the  pnichase-money, 
which  the  vendors  may  have  a  right  to  reeoyer  in  case 
they  have  paid  it,  but  it  cannot  create  a  contract  directly 
between  tiie  yendees  and  the  plaintiff,  who  was  a  stranger 
ta  the  assignment. 

The  complaint,  it  is  true,  alleges  that  by  snch  assign, 
ment  the  defendants  became  possessed  of  the  property 
mentioned  tiberein,  and  agreed  to  pay  to  the  plaiutiff  the 
amount  agreed  to  be  paid  him  by  sudi  partnership.  That 
all^^tion,  if  not  controyerted  in  fEtct  by  the  first  para- 
graph ot  the  answer,  is  a  mere  ayerment  of  tlie  legal  con- 
sequences of  Hie  agreement,  and  not  of  a  separate  and 
independent  promise ;  it  does  not  even  contain  any  state- 
ment of  any  consideration  for  such  separate  promise. 

There  is,  howeyer,  a  statement  in  the  complaint  of  a 
requisition  by  the  defendants  of  the  plaintiff  to  remoye 
earth  taken  firom  the  sewer  to  a  great  distance,  and  a  pro- 
mise thereupon  by  the  former  to  pay  the  latter  all  sums 
expended  by  him  in  building  isneh  sewer,  and  keeping  the 
track  clear,  as  well  as  fw  his  seryices  above  lite  amount 
paid  by  tiie  dty,  both  of  which  facts  fure  denied  in  the 
answer.  The  Beferee  has  not  passed  upon  the  issue  so 
made,  except  as  to  request  to  cart  away  dirt,  which  he 
has  found  as  a  &ct.  The  plaintiff  testified  that  he  was 
put  to  extra  expense  in  carrying  away  such  dirt,  and  it 
was  admitted  that  this  was  done  by  direction  of  the 
defendants'  Superintendent,  and  that  their  President  'Hhen 
'  said  to  the  plaintiff,  it  would  make  no  difference  to  him 
*  as  the  defendants  would  have  to  pay  for  building  the 
'  sewer."  The  Beferee  does  not  find,  from  that  evidence, 
any  promise,  and  puts  the  liability  of  the  defendants  on  a 
different  ground,  to  wit,  the  assumption  by  the  instrument* 
of  October,  1SS3 ;  nor  does  he  find  whether  the  work  so 
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done  by  the  plamtifF  came  within  the  terms  of  the  agree- 
ment by  him  with  the  city  officers^  particularly  the  clause 
**  requiring  him  to  preserve  frwn  obBtru(Sli^m  the  rail  tracks^ 
^'  affected  iy  the  prosecution  of  the  work  therein  described.** 
If  it  did  it  would  not  form  the  foundation  of  a  new  pro- 
mise, as  the  corporation  and  the  partnership  would  be 
already  liable  for  that.  It  must,  therefore,  be  referred 
back,  to  enable  the  plaintiff,  if  he  can,  to  prove  the  extra 
work  and  the  separate  promise,  or  if  not  the  latter,  to 
recover  the  value  of  such  extra  work. 

I  have  not  deemed  it  necessary  to  discuss  the  point  of 
illegality  in  regard  to  the  offers  to  the  city  officers  to  do 
the  work ;  the  only  object  of  requiring  such  bids  was  to 
protect  the  dty;  any  agreement,  undoubtedly,  between 
competitor,  not  to  bid,  or  to  withdraw  their  bids,  so  as  to 
prevent  competition,  would  be  subject  to  the  same  objec- 
tion as  if  it  were  a  public  auction.  But  there  is  nothing 
to  prevent  any  separate  or  joint  contractors  from  making 
seveial  offisrs,  and  withdrawing  any  they  pleased,  which  is 
the  most  contended  for  here,  all  the  bids  being  put  in  by 
the  agents  of  the  partnership  at  different  rates,  they 
retained  the  most  fAvorable  one.  But  in  fact  the  testimony 
does  not  establish  any  arrangement  before  putting  in  the 
bids,  and  the  lowest  one  was  allowed  to  expire  by  not 
giving  security.  No  facts  constituting  such  illegal  arrange- 
ment, and  no  illegal  arrangement,  was  found  by  the 
Beferee. 

But  for  the  reasons  before  given,  the  judgment  must  be 
reversed  and  a  new  trial  awarded,  with  costs  to  abide  the 
event  of  the  action. 
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Ohabuw  Pbatt  et  al.,  Plainli^ffs  and  Bespondents,  v.  Thb 
Ukiok  Mutual  Iksubanob  Ck>MPA2!nr,  Defendants  and 
App^anta 

Srhe  defeadaatS)  an  iosunuioe  company,  issaed  to  D.  &Go.,  their  agents,  a 
marine  policy,  to  cover  only  property,  to  be  indorsed  by  D.  &  Go,,  losses 
j>ayable  to  tibe  parties  named  in  certificates  to  be  granted  by  D.  &  Co.,  and 
the  aggregate  amount  to  be  thus  insured  was  limited  is  $250,000.  Subse- 
qnentfy  the  defendants,  by  a  certificate,  iooreased  the  amount  which  the 
«gents  might  certiiy,  as  insured,  by  the  further  sum  of  $250,000.  At  a 
•later  date  they  issued  to  the  agents  a  second  policy,  similar  to  the  former. 
MbU^  that  a  certificate<of  insurance,  issued  to  the  plaintiffs,  by  the  agents, 
vmder  the  second  policy,  and  ia  terms  referring  to  it,  and  entered  upon  it, 
was  not  invalidated  by  the  fact  that  prior  insurances,  purporting  to  be  made 
cinder  the  first  policy  and  its  renewal,  exceeded  in  the  aggregate  the  whole 
aoBL  which  the  agents  had  teen  authorized  by  both  policies  toansmre. 

(Before  Woodruff,  Moncrief  and  Robsrtsok,  9*.  J.) 

Submitted  October  17th,  1861;  decided  December  28th,  1861. 

Appeal  fiom  a  jadgment  in  favor  of  the  plamtiflTs, 
tenteied  upon  the  decision  of  Ohief  Justice  Boswobth, 
.after  a  trial  brfore  him,  without  a  Jury,  in  October,  1859. 

This  action  was  brought  by  Oharles  Pratt  and  William 
A.  McKenzie,  to  recover  $18,571,  for  a  loss  upon  a  con- 
tract of  insurance,  alleged  to  have  been  made  by  the 
defendants,  through  thdr  agents,  J.  Day  &  Oo.,  at  Apala- 
chicola,  Florida. 

The  nature  of  tbe  agenid'  authority,  and  the  mode  of 
.transacting  the  business,  are  fully  stated  in  the  report 
of  the  case  of  Hartshcmie  against  the  same  defendants,  5 
Bosw.  53&)  * 

Among  other  facts,  the  Ohief  Justice  found  that  the 
agents,  J.  Day  &  Oo.,  shortly  after  receiving  the  second 
policy,  (No.  993,)  issued  a  certificate  to  the  plaintiffs,  which, 
%j  its  terms,  was  stated  to  be  *^  entered  this  day  on  policy 
Ko.  993 ;''  that  the  aggregate  amount  of  risks  entered  upon 
Day  &  Oo.'s  register  of  risks,  arising  upon  definite  insnr- 
«ices  ^ffibcted  prior  to  the  date  of  the  certificate  to  the 
plaintiffll,  and  of  risks  arising  within  the  description  of  gen- 
B<97B.— Vol.  EL        13 
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eral  certificates,  which  were  prior  in  date  to  the  certificate 
to  the  plaintiffs,  was  $760,093 ;  one  of  which  prior  certifi- 
cates was  issued  by  Day  &  Go.  to  themselves,  for  over 
$49,000.  And  he  held  that  there  was  no  such  oneness  in 
the  ^authority  conferred  by  policy  No.  784  on  J.  Day  & 
Go.,  and  in  that  conferred  on  them  by  policy  No.  993, 
that  J.  Day  &  Co.  could  claim,  by  virtue  of  the  certificate 
issued  to  themselves  under  policy  No.  784,  to  be  insured 
under  i>olicy  No.  993  in  preference  to,  w  to  the  exclusion 
of  these  plaintiflb,  to  whom  a  certificate  was  issued  under 
policy  No.  993  on  31st  of  December,  1853.  So  that,  even 
if  it  must  be  held  that  J.  Day  &  Ck>.  could  not  bind  the 
defendants,  so  as  to  make  them  liable  for  an  aggregate  of 
risks  exceeding  $750,000  these  plaintiffs  were  insured,  as 
to  the  property  in  question,  and  were  entitled  to  judgment. 
From  the  judgment  entered  accordingly,  the  defendants 
a|>pealed  to  the  Court  at  General  Term. 

WiBiam  M.  Evarts  for  defendants,  (appellants.) 

I.  By  the  decision  of  this  Court  in  Hartshome^s  case, 
holders  of  general  certificates  are  protected  in  respect  of 
risks  within  their  description,  as  firom  the  date  of  the  cer- 
tificate, and  on  this  principal  defendants  are  entitled  to 
judgment  in  this  case. 

n.  The  whole  aggregrate  of  insurance  possible,  under 
the  authority  of  the  defendants,  was  $  750,000.  Prior  to  the 
risks  on  which  plaintiffs'  loss  accrued,  there  was  an  aggre- 
gate of  insurance  of  $  760,093.  Under  the  principles,  then, 
established  in  Hartshome's  case,  the  aggregate  of  insur- 
ance was  exceeded,  before  the  ]^lain tiffs'  risks,  in  question, 
had  their  inception. 

III.  To  overcome  this  result,  the  Court  is  required  to 
establish  oertain  additional  principles  which  have  received 
the  assent  of  the  learned  Judge  at  Special  Term. 

1.  Certain  risks  taken  and  entered  under  a  '^general 
certificate"  to  J.  Day  &  Co.,  prior  in  date  to  the  "  gene- 
ral certificate"  to  the  plaintifb,  it  is  said,  should  be 
excluded  firom  the  computation. 
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2.  That  the  plaintiflb  are  entitled  to  apply  their 
eate  to  the  last  policy  of  $250,000,  to  the  exclusion  of  all 
risks  arising  under  certificates  of  an  eariier  date  than  sach 
last  policy,  as  well  as  of  all  definite  risks  arising  subse* 
quently  to  the  date  of  the  plaintifb'  certificate. 

ly.  As  to  the  first  claim ;  the  whole  ground  is,  tl&t  J* 
Day  &  Co.,  holders  of  these  policies,  for  the  purpose  of 
,  insuring  risks  in  the  cotton  trade  of  Apalachicola,  could 
not  insure  owners  of  cotton  who  made  them  their  con- 
signees. This  proposition  would  not  be  listened  to  for  a 
moment,  in  an  action  by  one  of  these  assured  against  the 
Company.  If  not  maintainable  in  such  an  action*,  it  is 
not  in  tUs  action. 

Y.  As  to  the  second  claim;  the  whole  course  of  the  cor- 
respondence between  the  Insurance  Company  and  J.  Day 
&  Co.,  as  well  as  the  whole  dealing  of  the  latter  in  their 
conduct  of  the  business,  requires  the  treatment  of  policy 
993,  and  t&e  insurance  under  it,  as  a  continuance  or 
enlargement  of  the  previous  faculty  of  insurance,  granted 
in  the  original  policy  784,  and  its  specific  renewal. 

Cfharlet  0^  Conor ^  for  the  plaintiflb,  (respondents.) 

I.  A  general  insurance  certificate,  issued  by  the  agents 
of  the  insurers  to  themselves,  and  intended  to  cover  the 
risks  of  their  consignors  and  themselves  as  consignees, 
cannot  stand  as  a  valid  insurance  having  priority  to  the 
plainti£&«  An  agent  cannot  make  a  contract  between 
two  principals,  he  acting  for  both.  {N.  T.  Central  In$.  Co. 
V.  Nat.  ProteeHon  Ins.  Co.^  4  Kern.,  86.) 

IL  Plaintiffl»'  certificate  expressly  relates  to  policy  No. 
993,  and  cansot  be  mixed  up  with  insurances  under  policy 
No.  784. 

BttheCoubt — MoNGBiEF,J.  This  appeal  was  Submit- 
ted without  argument.  The  printed  case  being  delivered 
to  the  Court,  the  counsd  for  the  appellants  suggested 
that  it  was  possible  bo  questions  arose  in  the  present 
action  except  such  as  were  discussed  and  passed  upon  in 
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the  case  of  MarUhome  \.  TJie  UnUm  MutwU  Insurance 
Company^  (reported  in  6  Bosw.,  538»)  and  in  that  event 
neither  argument  or  points  ^vould  be  presented,  assuming 
that  the  present  General  Term  would  adopt  or  not  dissent 
from  the  views  there  expressed. 

The  counsel  for  the  respective  parties  subsequently  (in 
December,  1861)  submitted  pjinted  points. 

Two  policies  were  issued  by  the  defendants  and  deli^ 
vered  to  their  agents,  J,  Day  &  Go, ;  one  numbered  784, 
on  or  about  the  day  of  its  date,  the  27th  October,  1852 ; 
the  other  numbered  393,  on  or  about  the  day  of  its  date, 
October  28th,  1863, 

J.  Day  &  Go.,  on  the  15th  November,  1852,  issued  to 
themselves  a  certificate  ^'  to  cover  all  cottons  shipped  per 
good  steamboats,  •  •  •  consigned  to  them  by  certain 
named  consignors." 

The  case  of  N.  Y.  Central  Ins*  Co.  v.  National  Protection 
Ins.  Co.^  (4  Kern.,  85,)  is  decisive  to  the  point  that  an 
agent  cannot  make  a  contract  between  his  principal  and 
himself.  If  the  decision  in  the  case  be  held  to  wholly 
invalidate  the  certificate  issued  to  J.  Day  &  Go.  by  them- 
selves, so  that  subsequent  certificate  holders  can  avail 
themselves  of  its  voidable  character,  then  the  amounts 
entered  under  that  certificate  must  be  excluded  firom  the 
aggregate  of  insurlinces,  and  this,  as  conceded  by  the 
counsel  for  the  appellants,  will  ^ititle  the  respondents  to 
judgment  So  if,  for  any  reason,  the  acts  of  J.  Day  & 
Go.  are  held  binding  on  the  defendants,  (irrespective  of 
the  amounts  which  had  been  placed  at  risk  under  either 
policy,)  in  favor  of  parties  effecting  insurance  in  good 
faith  and  without  notice  that  such  insurances  and  the 
amounts  shipped  under  the  same  exceeded  the  nominal 
amount  of  the  said  policies,  the^  the  defendants  are  enti- 
tled to  judgment. 

We,  howev^,  concur  with  the  view  taken  at  Special 
Term,  that  the  plaintiffs  here  have  a  right  to  treat  their 
certificate  of  insurance  as  binding  tiie  defendants,  irre- 
spective of  the  amount  of  insurance  effected  withi  or  certi« 
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ficates  iiasaed  by,  J.  Day  &  Oo.,  prior  to  the  issuing  of  the 
policy  I^o.  993,  dated  October  28, 1853,  and  which  is  found 
to  have  reached  Apalachicola  Nov.  20, 1853.  The  certi- 
ficate issued  to  the  pUdntLflb,  was  in  very  terms  issued 
under  and  by  virtue  of  policy  No.  993,  and  was  entered 
ui>on  it  and  made  binding  Dec.  31,  1853.  It  neither 
aocordy  with  justice,  nor,  as  we  think,  a  sound  construc- 
tion of  the  contracts  made  by  J.  Day  &  Go.,  to  permit 
csertificates  issued  under  and  indorsed  upon  the  prior 
policy,  ^o.  784,  to  effect  the  rights  of  the  plaintiffs. 

Whether  as  between  the  defendants  and  any  parties 
holding  certificates  indorsed  upon  policy  iN'o.  784,  the 
recognition  of  which  would  make  the  insurance  under 
that  policy,  and  its  renewal  exceed  the  nominal  amounts 
th^^of,  the  defendants  are  bound  by  those  certificates  or 
not,  the  plaintiflb  had  a  right  to  rely  upon  policy  No.  993, 
as  a  valid  policy  £rom  its  date,  and  as  one  which  would 
cover  risks  thereafter  to  be  taken  under  it  and  indorsed 
upon  iti  To  the  plaintiffs,  policy  No.  993  si>oke  from  its 
date,  and  according  to  its  terms,  and  bound  the  defendants 
accordingly. 

The  judgment  of  the  Special  Term  must,  therefore,  be 
affirmed. 


Ohables  Malloby  €t  dl.,  Plaintifb,  v.  The  ComhbbciaIi 
IirsiTBAifGE  OoMPAJinr,  Defendants. 

1.  Where  a  poKc7  of  insurance  upon  freight  of  a  yessel,  which  at  the  time 
of  issuing  the  policy  was  in  the  Oliina  seas,  proWded  that  the  Tojage 
should  he  "oon£uied  to  the  trade  between  Atlantic  porta  of  the  United 
"States,  or  the  ports  of  London,  Liverpool  and  Havre,  and  the  Pacific 
"  Ocean,  China  seas,  including  Australia^  Van  Dieman's  Land  and  ports  in 
"the  Indian  Ocean ;*' 

Mdd,  that  this  did  not^  as  matter  of  law,,  extend  to  a  voyage  made  by  the 
vessel  in  question  from  Liverpool  to  New  York,  on  her  retam  from  the 
China  seas. 

2.  Li  an  action  on  such  a  policy,  to  recover  for  a  loss  upon  such  voyage,  it  is 
for  the  plaintifis  to  show  either  that  there  is  a  single  trade  between  the 
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Paoifio  Ocean  and  China  seas,  &c.,  as  one  terminu8|  and  both  the  Atlantic 
ports  of  the  United  States  and  tiie  specified  European  ports,  indiscrimi- 
nately, as  the  other  terminus ;  or  that  the  language  of  the  policy,  by  usage, 
is  understood  to  include  a  direct  voyage  between  the  Atlantic  ports  of  the 
United  States  and  the  specified  European  ports. 
(Before  Woodruff,  Monorisf  and  Robertson,  J.  J.) 

Heard,  October  17th,  1861 ;  decided,  Pecember  28th,  1861. 

This  case  came  before  the  Oourt  upon  exceptions  taken 
on  the  trial  of  the  cause,  before  Mr,  Justice  PiEEEEPOin? 
and  a  Jury,  on  the  13th  day  of  January,  1860,  and  which 
were  directed  to  be  heard  in  the  first  instance  at  the  Gene- 
ral Term,  judgment  being  in  the  meantime  suspended. 

The  action  was  brought  by  Charles  Mallory,  Oharles  H« 
Mallory,  Charles  Grinnell,  Elihu  Spicer,  Jr.,  Samuel  Wil- 
letts,  Bobert  Willetts  and  David  S.  Willetts,  against  The 
Commercial  Mutual  Insurance  Company,  upon  a  policy 
of  insurance  on  freight,  valued  and  on  time.  The  form 
of  the  policy  employed  was  the  ordinary  printed  one  on 
freight,  with  printed  warrantees  therein  against  the  use  of 
certain  ports  in  Europe,  British  liforth  America,  the  West 
Indies,  America  and  Asia,  and  against  the  carriage  of 
grain  in  bulk,  from  certain  Atlantic  ports  of  the  United 
States.  It  also  contained  a  written  clause  limiting  the 
voyages  to  which  the  ridks  insured  against  were  to  attach, 
in  these  words  ^^ ''  To  be  confined  to  the  trade  between 
*'  Ailantic  parts  of  the  United  States^  or  the  ports  of  London^ 
«<  liiverpodJ  and  Sa/ore^  and  the  Pacific  Ocean,  China  Seas, 
*' including  Australia,  Van  Dieman's  Land  and  ports  in 
'^  the  Indian  Ocean."  It  contained  no  other  description  or 
limitation  of  the  voyage  or  voyages  covered  by  the  policy. 
At  the  time  of  mapbdng^he  insurance  in  question,  the  ves- 
sel, freight  of  Tidiich  was  insured,  was  on  a  voyage  from 
Singapore  to  Bombay ;  from  thence  she  sailed  to  Liverpool, 
discharged  her  cargo,  and  took  on  board  a  new  cargo  for 
Kew  York,  for  which  place  she  sailed,  and  during  the 
voyage  thitherward  she  was  lost.  ) 

The  complaint  alleged  the  insurance  to  have  been  made 
against  loss  on  freight  of  the  vessel  in  question  for  the 
time  specified  ''  in  the  trade  between  any  of  the  following 
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"  ports  and  places,"  viz :  •*  Atlantic  ports  of  the  Untied 
States,  the  ports  of  Liverpool,  London  and  Havre,  the 
^'Padfle  Ocean,  Ohina  Seas,  including  Australia,  Van 
**  Dieman's  Land,  and  ports  in  the  Indian  Ocean,''  alleg- 
ing it  to  have  been  made  by  the  policy  produced  on  the 
triaL  It  also  alleged  the  employment  in  such  a  trade  of 
numbers  of  registered  merchant  vessels,  for  many  years 
before  the  making  of  such  policy,  and  at  that  time;  a 
usage  for  insurers  in  the  Gity  of  New  York,  to  insure  per* 
sons  interested  in  such  vessels,  their  cargo  or  freight  in 
sudi  trade,  against  loss,  and  to  describe  such  trade  sub* 
gtantially  by  the  words  used  in  the  policy ;  and  an  undeiv 
standing  between  insurers  and  insured  that  such  form 
described  and  covered  such  trade.  The  complaint,  how- 
ever, did  not  allege  that,  if  the  places  between  which  the 
trade  intended  by  the  policy  was  to  be  earned  on,  were 
only  either  the  American,  Atlantic  or  European  ports 
named  in  the  policy,  on  the  one  hand,  and  places  or 
ports  in  the  Padflc  and  Indian  Oceans,  and  Ohina  Seas 
tha:ein  designated,  on  the  other,  the  voyage  between 
Liverpool  and  New  York,  in  which  the  vessel  was  lost, 
came  within  such  trade. 

The  answer  denied  any  insurance  by  the  defendants 
between  each  and  every  of  the  ports  and  places  named  in 
the  complaint,  as  therein  alleged,  took  issue  upon  tho 
practice,  usage  and  understanding  set  out  in  the  complaint, 
and  daimed  the  only  voyages  upon  which  the  freight  was 
intended  to  be,  or  was  insured,  to  be  those  between  Atlan- 
tic ports  of  the  United  States  and  the  oceans  and  seas 
mentioned  in  the  written  clause  in  the  policy,  and  those 
between  the  European  i>ort8  named  therein  and  such 
oceans  and  seas. 

The  policy  in  question  was  a  renewal  of  a  precisely 
similar  one,  except  as  to  premium,  ending  on  the  day  the 
former  took  eflfoct,  both  of  them  having  been  issued  on 
written  applications  by  the  plaintiffs'  agents;  in  such 
applications  no  mention  was  made  of  any  trade  or  voyage 
to  which  the  risk  on  the  freight  to  be  insured  was  limited ; 
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but  in  answer  to  a  question  addressed  to  the  assured,  at 
the  foot  of  the  first  of  such  applications,  the  words  '^  7  pr. 
ct.  to  le  employed  "  was  written,  and  in  answer  to  a  similar 
query  at  the  foot  of  the  second,  the  words  '^  JEight  per 
cent  dau8e^  7."  A  book  of  rates  of  premiums  on  ri^:8, 
established  before  the  making  of  either  policy,  was  received 
in  evidence  "  prepared  by  the  underwriters  of  the  City  of 
''  New  York,  and  printed  for  their  guidance  as  to  the  rate 
'<  of  premiums  to  be  charged,  as  agreed  upon  betwe^i 
^'  them,*'  not  sold,  but  open  for  inspection  in  every  insur- 
ance office  by  x>er8ons  desirous  of  being  insured.  The 
pages  in  such  book  were  divided  into  three  large  columns : 
the  first  containing  descriptions  of  the  proposed  employ- 
ment of  the  vessel,  and,  of  the  other  two,  one  containing 
opposite  to  such  descriptions,  the  rates  of  insurance  for 
vessels  known  as  clippers,  and  the  other  those  for  vessds 
which  were  not  so*  Each  of  the  last  two  of  such  columns 
were  subdivided  into  four,  according  to  the  tonnage  of 
the  vessel,  the  limits  of  which  were  placed  at  the  head 
of  such  smaller  columns.  The  tonnage  of  the  vessel,  the 
freight  of  which  was  insured  in  this  case,  did  not  come 
between  any  of  such  limits.  Another  similar  book  of 
established  rates  of  premium  was  received  in  evidence,  but 
its  adoption  was  subsequent  to  the  makingof  the  last  policy. 
In  the  first  of  such  books  of  rates  of  premiums,  the  rate 
of  insurance  foj;  voyages  between  the  Atlantic  ports  of 
the  United  States  and  the  European  ports  of  London, 
Liverpool  and  Havre  ^as  one  per  cent  less  than  that  for 
those  between  the  same  Atlantic  or  European  ports,  and 
the  oceans,  seas  and  ports  mentioned  in  Uie  policy  in 
question,  designating  the  latter  in  the  same  language  as 
is  used  in  such  policy ;  a  like  difference  of  premiums  was 
made  in  the  second  book,  for  the  same  voyages.  In  such 
second  book,  also,  opposite  to  the  seventh  description  of 
voyages,  was  written  in  pencil  ^'  No.  7,"  and  also  a  clause 
dated  several  months  after  the  making  of  the  policy  in 
question,  excepting  from  the  risk  '^  coastwise,  or  fi[:eighting 
*'  voyages,  in  the  China  Seas  or  Indian  Ocean,  disconnected 
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'*  firom  her  original  voyage,  out  and  back  to  a  port  in  the 
**  Uqited  States  or  a  port  in  Europe/' 

More  than  six  months  after  making  the  policy  in  ques- 
tion, an  insurance  was  made  by  the  defendants  on  the 
vessel,  for  the  voyage  from  Liverpool  to  New  York ;  and 
a  conversation  was  held  at  the  same  time,  in  which  the 
defendants,  being  informed  that  they  were  insurers  on 
the  freight,  stated  their  willingness  to  increase  their  line 
to  the  amount  of  both  insurances.  The  agent  of  the 
assured  was  not  advised  of,  and,  of  course,  did  not  report, 
on  making  such  second  insurance,  in  what  voyages  the 
vessel  had  then  been  engaged. 

No  evidence  was  given  respecting  any  trade  between 
the  ports  of  the  United  States  or  Europe  and  the  ports 
in  the  Pacific  or  China  seas ;  but  four  questions  were  put 
by  the  defendants'  counsel  bearing  on  such  trade,  which 
were  excluded,  and  their  exclusion  excepted  to;  these 
were: 

I.  What,  at  the  date  of  the  policy  in  question,  was  the 
general  course  of  trade  pursued  by  clipper  ships  of 
the  class  of  that  whose  freight  formed  the  subject 
of  insurance  in  this  case,  sailing  from  New  York  to 
San  Francisco? 

IL  What,  at  such  date,  was  the  general  course  of  trade 
of  clipper  ships  of  such  class,  on  voyages  described  in  the 
terms  of  the  policy  iu  question  ? 

in*  What,  during  the  time  covered  by  the  policy,  was 
tiie  average  amount  of  freight  on  voyages  from  Liverpool 
to  New  York,  of  ships  .of  such  class  ? 

lY.  Whether  any  practice  had  grown  up  under  policies, 
containing  clauses  similar  to  that  in  the  policy  in  ques- . 
tion,  for  the  assured  to  obtain  permission  to  make  voyages 
from  the  European  ports  named  therein  to  an  Atlantic 
port  of  the  United  States  ? 

An  offer  was  rejected,  which  was  made  on  the  part  of 

the  defendants,  to  prove  that  the  valuation  of  freight 

in  the  policy  would  be  excessive  for  voyages  between 

Liverpool  and  New  York,  by  vessels  of  the  class  of  that 

Bosw.— Vol.  IX,        14 


106        OASES  IN  THE  SUPEEIOE  OOUET. 

Mallory  etalr.  The  GommeEXsial  Insurance  Company. 

ia  qaestion,  bat  woald  conform  to  the  average  amount 
of  freight  of  similar  vessels  on  voyages  either  between 
the  United  States'  Atlantic  ports  and  the  Pacific  ocean 
and  Indian  seas,  including  the  places  named  in  the  policy, 
or  between  the  -potts  of  Liverpool,  London  and  Havre, 
and  such  ocean  and  seas.  An  exception  was  taken  to  the 
rejection  of  this  oflfer. 

The  Judge  before  whom  the  cause  was  tried,  charged 
the  Jury,  that  it  did  not  appear  by  the  evidence  that  the 
ship  in  question  was,  at  the  time  of  the  loss  claimed, 
employed  outside  of  any  trade  to  which  she  was  confined 
by  the  policy ;  to  which  charge  the  defendants  excepted. 
A  verdict  was  taken  for  tbe  plaintiffs  for  the  amount 
claimed,  and  the  exceptions  taken  by  the  defendants  on 
the  trial  were  ordered  to  be  heard,  in  the  first  instance,  at 
General  Term. 

Daniel  Lord  for  the  defendants. 

I.  The  terms  of  the  policy  are  express  and  unambigu- 
ous, giving  the  termini  bf  the  trade  on  one  part  to  be 
Atlantic  ports  of  the  United  Stat^,  or  three  named  Atlan- 
tic ports  of  Europe,  and  on  the  other  part  to  be  the 
Pacific  Ocean  and  its  subordinate  seas  and  ports. 

1.  There  was  no  evidence  showing  that  the  trade  limited 
by  th6  policy  could  embrace  a  doubling  of  Atlantic  ports 
on  both  sides  of  that  ocean. 

2.  A  voyage  between  the  Atlantic-European  ports,  not 
shown  to  be  connected  with  a  trade  to  the  Pacific,  would 
not  have  been  within  the  policy. 

3.  STor  would  a  voyage  between  Atlantic  ports  of  the 
United  States,  not  shown  to  be  connected  with  a  trade  to 
the  Pacific. 

Therefore,  a  voyage  between  Atlantic  ports  on  both 
sides  of  the  ocean  is  equally  without  the  policy. 

n.  Even  if  the  voyage  between  Liverpool  and  New 
York  had  been  shown  to  be  connected  with  a  particular 
adventure  commencing  in  the  Pacific,  the  policy  would  not 
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have  covered  it,  unless  this  were  a  known  and  common 
oonTse  of  trade. 

1.  '*  The  trade  "  expressed  in  the  policy  meant  a  known 
trade,  not  any  extraordinary  and  unusual  adventure. 

2.  By  reference  to  *^  the  trade^^^  &c.,  aa  a  definite  thing, 
the  underwriters  would  be  able  to  determine  the  voyages, 
whi<^,  in  its  known  course,  it  would  embrace,  and  they 
would  rate  the  premium  to  these  risks. 

3.  The  most  broad  liberties  are  construed  in  subservience 
to  the  general  trade  to  which  the  i>olicy  is  applicable. 
(1  Am.  on  Ins.,  373,  ^  141,  and  cases  cited ;  Hamilton  v. 
Sheddon^  3  Mees.  &  Wels.,  49 ;  WiUiams  v.  Shee^  3  Oamp., 
469 ;  Hammandy.  Beid,  4  Bam.  &  Aid.,  72 ;  8oUy  v.  Whit- 
more^  5  Bam.  &  Aid.,  45 ;  BottanHey  v.  BoviU,  6  Bam.  & 
Cress.,  210.) 

m.  The  plaintiff  showed  affirmatively  that  the  voyage 
fiom  Liverpool  to  New  York  was  not  connected  with  the 
voyage  to  or  from  the  Pacific  Ocean. 

1.  In  Liverpool  she  took  in  a  full  cargo  for  New  York, 
as  a  new  and  independent  voyage. 

2.  It  had  not  even  that  semblance  of  a  connection  with 
a  Pacific  voyage,  which  a  final  return  home  might  have 
giv^i  it  The  insurance  was  to  continue  until  November 
15, 1857,  with  a  i>ower  to  renew  for  three  months,  if  on  a 
passage ;  whereas  the  Liverpool  voyage  was  to  have  ended 
at  New  York  in  July. 

IV.  The  evidence  oflTered  by  the  defendants  to  show 
what  *^  the  trade  "  between  the  termini  in  the  i>olicy  was, 
ought  to  have  been  received.  It  was  clearly  admissible  to 
determine  the  subject  to  which  the  policy  applied.  (1  Am. 
on  Ins.,  336,  ^  133,  and  cases  dted ;  Uhde  v.  Warlters^  3 
Gamp.,  16 ;  Bohertson  v.  Clarke,  1  Bing.,  445.) 

V.  The  effecting  of  the  policy  on  the  ship  from  liver- 
pool  to  New  York,  in  June,  1857,  could  not  be  held  to 
affect  the  previous  policy  in  question. 

YI.  The  loose  conversation  at  the  time  of  this  insurance 
on  ship  could  not  vary  the  effect*  of  the  existing  i>olicy. 

Charles  O*  Conor  for  the  plaintil&. 
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I.  The  primarj^  terms  of  the  policy  having  aathoiized 
the  plaiDtiffs  to  employ  thek  ship  in  any  trade  whatever, 
the  restriction  upon  that  right  subsequently  imposed  by  the 
defendants,  must  be  strictly  construed  as  against  the  de* 
iendants.  {Palmer  v.  Warren  Insuranoe  Oompany^  1  Story's 
0.  0.  B^  362;  1  Duer  on  Ins.,  p.  161,  ^§  6  and  6;  5  Oranch, 
342 ;  2  Sumner,  375,  380 ;  Notman  v.  Anchor  Ins.  Co.,  22 
Jur,R,p.  714;  1  Burr,,  347;  2  Or.  &  Jervis,  251.) 

The  particle  *^  ob*'  slipped  into  the  clause  of  restriction  by 
the  defendants,  cannot  have  effect  to  prejudice  the  plaintiff 

1.  Giving  to  that  particle  the  effect  claimed  for  it,  and 
necessary  to  the  defense,  would  render  the  clause  exceed- 
ingly obscure  and  ambiguous. 

The  acts  of  the  parties  under  this  policy  is  perfect  evi- 
dence that  the  defendant's  construction  would  render  it  "  a 
mockery,  a  delusion  and  a  snare."  (2  Ourtis  0. 0.  B.,  616.) 

in.  The  clause  of  restriction  is  either  insensible  and 
void  or  it  must  be  construed  as  allowing  a  trade  between 
any  of  the  points  named.  In  order  to  develop  this  intent, 
it  is  only  necessary  to  read  *'  or  "  as  "  and."  That  is  fee- 
V  quently  done ;  and  it  is  quite  apparent  that  the  New  York 

Board  of  Underwriters  on  two  occasions,  years  apart» 
printed  and  issued,  for  the  guidance  of  all  insurers, 
precisely  such  a  clause,  using  the  conjunctive  particle  in 
the  place  where  these  defendants  have  inserted  the  dis- 
junctive. 

X  BoBEBTSOur,  J.  It  is  plam  from  the  language  of  the  writ- 
ten clause  in  the  policy  in  question,  which  determines  the 
employment  of  the  vessel  whose  freigHt  is  the  subject  of 
insurance  therein,  that  such  employment  is  controlled  by 
a  trade  and  not  mere  voyages.  A  trade  between  places 
c<Mnprehends  voyages  between  them,  but  may  include 
something  more;  especially  when  so  wide  a  latitude  is 
given  to  its  boundaries  aa  tibe  principal  ports  in  the  United 
States  and  Europe^  and  the  Fadflc  and  Indian  oceans  and 
Ohina  seas. 
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The  principal  if  not  only  embarrassment  in  interpreting 
the  danfie  in  question,  arises  fix^m  the  difficulty  of  deter- 
mining wbether  a  single  trade  or  two  trades  are  described 
in  it.  Two  different  trades,  one  between  the  United  States' 
Atlantic  ports  atid  the  Pacific  and  other  oceans  spoken  of 
in  such  clause,  and  the  other  between  the  therein  designated 
European  /ports  and  the  same  oceans,  may  be  known  to 
dealers  in  insurance,  {drit  y.  Cammerddl  Ins*  Co.j  7  J.  B., 
386,)  or  there  may  be  but  one  kind  of  trade,  in  which  the 
same  oceans  may  furnish  one  of  the  termini  of  the  voyages 
in  such  trade,  and  the  same  American  or  European  ports, 
indiscriminately,  the  other ;  and  the  word  ''  trade,"  in  the 
singular,  may  have-  been  employed  for  that  reason.  It 
would  also  be  possible  that  the  course  of  trade  might  per^ 
mit  a  reinvestment  in  Europe  of  the  proceeds  of  a  cargo 
brought  from  Asia  to  Europe,  in  a  cargo  for  the  American 
market  so  as  to  preserve  the  continuous  unity  of  the  trade ; 
or  it  might  be  only  necessary  and  sufficient  for  the  same 
purpose  to  bring  to*the  United  States  part  of  the  cargo 
shipped  in  Asia,  after  landing  another  part  in  Europe ;  or,  / 

ric6  versa,  the  reinvestment  in  Europe  of  the  proceeds  of  a  I 

cargo  brought  £N>m  America,  in  a  cargo  suited  for  the 
Asiatic  market,  or  a  reservation  of  part  of  it  for  the  final 
port,  might  still  keep  the  adventure  single,  or  a  round 
voyage.  The  Oourt,  however,  cannot  take  judicial  notice 
of  the  character  of  such  trade  or  trades,  (Child  v.  Sun  Mut 
Ins.  Co.  3  Sandf.,  26,)  and  no  evidence  was  furnished  on 
the  trial  relating  to  them ;  indeed,  the  defendant  was  pre- 
cluded from  introducing  any  evidence  on  the  subject. 

On  the  other  hand  the  plaintiffs  did  not  introduce  any  evi- 
dence, either  to  show  that  the  loss  occurred  in  any  special 
trade,  or  to  sustain  the  allegation  in  the  complaint  that  a 
trade  between  each  and  all  of  the  places  or  ports  named  in  the 
policy  was  usually  designated  by  the  terms  employed  there- 
in. They  rest  their  right  to  recover,  therefore,  solely  on  the 
position  that  the  word  '^or,"  which  creates  an  alternative, 
is  to  be  read  '^and,"  (or  rather,  perhaps,  as  there  is  a  sub- 
sequent copula,  be  actually  omitted,)-— and  then,  voyages 
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between  any  of  the  places  and  ports  named,  and  any  other 
of  them  are  to  be  assumed  as  intended  by  **  the  trade"  be- 
tween them  f  and  they  claim  that  without  such  a  change  the 
clause  would  be  insensible  and  void,  because  it  contains  an 
alternative  without  affording  the  means  of  determining  it. 
I  do  not  perceive  that  the  proposed  change  of  substituting 
"  and  "  for  "  or,"  or  even  dropping  the  last  altogether,  with- 
out some  other  change,  would  materially  aid  the  plaintifl^ 
without  some  other  change,  as  there  are  no  less  than  three 
other  "  ands  "  in  the  sentence,  which  seriously  affisct  its  con- 
struction ;  that  one  which  connects  the  three  named  Euro- 
pean ports  together,  literally  construed,  requires  the 
particular  trade  to  be  conducted  by  voyages  between  all 
those  ports,  and  any  other  named  place ;  while  the  last  one 
would  require  the  trade  to  be  conducted  by  voyages  between 
the  Pacific  ocean,  China  seas  (including  the  places  named) 
and  ports  in  the  Indian  ocean,  and  any  other  named  place. 
To  make  the  sentence  complete,  so  as  to  read  as  the  plain- 
tiffs' case  demands,  it  requires  the  words  "or  any  one  or 
more  of  them"  to  be  added  after  the  enumeration  of  the 
European  "ports  named,  and  the  words  "  or  any  where  in 
such  oceans,  "  seas,  or  ports,"  after  the  names  of  the  speci- 
fied sea  or  ocean.  It  would  then  read,  ''  Between  the 
Atlantic  i>orts  "  of  the  United  States  amd  the  ports  of  Lon- 
don, Liverpool  "  and  Havre,  or  any  ene  or  more  of  lA^m, 
'^and  the  Pacific  ocean,  Ohina  seas,  (including,  &c.,)  and 
*^  ports  in  the  Indian  ocean,  or  any  ixihere  in  such  ooeanSf 
*^seas  or  ports J^  The  voyage  in  which  the  vessel  in  ques- 
tion was  actually  lost  was  not  in  a  trade  between  America 
and  the  ports  of  London,  Liverpool  and  Havre,  but  between 
it  and  Liverpool  alone,  being  only  one  of  such  ports.  The 
<^anges  and  additions  thus  rendered  necessary  for  the 
plaintiffs'  purposes  seem  to  be  too  extensive  for  any  rule 
of  mere  interpretation  to  justify. 

But  the  whole  basis  oi  the  argument  for  the  necessity  of 
change  is  removed,  if  the  law  furnishes  a  means  of  determin- 
ing the  apparent  alternative.    A  right  of  electing,  vested 
in  either  party  to  the  contract,  would  do  so.  Lord  Ookb  lays 
«  * 


> 
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it  down,  that  **  in  eas^an  election  be  given  of  two  several 
*'  tibings,  always  he  that  is  the  first  agent,  and  which  ought  to 
do  the  *^  first  act,  shall  have  the  election/'  (Oo^rLitt.,  145,  a ;) 
and  the  right  of  election  has  been,  in  numerous  cases,  held  to 
be  conferred  on  the  party  to  be  benefited  by  a  contract,  where 
he  is  the  active  party,  and  sueh  contract  is  silent  as  to  the 
party  who  shall  make  the  election.  {Disborough  v.  Nmhon^ 
3  J.  Gas.,  81 ;  Smith  v.  Savlbwm^  11  J.  B.,  59 ;  Layton  v.  Pewrce^ 
Doug.,  16;  8maM  v.  Quincy^  4  Greenl.,  (1  Bennetts  ed.,)  497.) 
In  regard  to  policies  of  insurance,  it  must  essentially  be 
so,  and  has  been  adopted  without  demur ;  thus,  in  Kane  v« 
The  Cohkwibian  Ins.  C0.9  (2  Johns.  £.,  264,)  it  was  held  that 
where  an  insurance  is  to  several  places,  and  the  assured 
intends  to  go  to  but  one  of  them,  he  may  go  there  first,  at 
his  election,  although,  if  to  more  than  one,  he  must  observe 
the  order  in  which  they  are  mentioned  in  the  policy.  In 
Vredenbwrgh  v.  Oracis,  (4  J.  B.,  444,  n,)  the  insurance  was 
'*  at  and  fix)m  any  port  or  ports  in  the  West  Indies,  and  at 
"  and  from  thence  to  New  York,"  without  the  policy  con- 
taining anything  to  determine  whether  the  voyage  should  be 
firom  one  port  or  more ;  and  the  cargo  was  held  to  be  covered 
on  a  voyage  fix>m  one  port  to  another  in  the  West  Indies. 
In  OUfert  v.  HdOetj  (2  J.  0.,  296,)  liberty  was  given  m  the 
policy  to  touch  at  one  or  two  places,  the  adventure  to  con- 
tinue until  the  landing  of  the  cargo  insured,  at  one  or  two 
ports,  no  mode  being  specified  of  determining  whether  it 
should  be  one,  or  two,  and  the  risk  was  held  to  continue 
after  the  landing  of  part  of  the  cargo  in  one  place.  By  ana- 
logy to  such  cases,  a  policy  of  insurance  on  fi*eight  in  a  trade 
between  the  Pacific  ocean  and  American  or  European 
ports,  or  vice  verm^  as  in  the  case  before  us,  could  hcurdly 
be  held  to  be  detached  from  the  freight  of  that  part  of  a 
cargo  originally  brought  from  the  Pacific  ocean  or  America, 
which  should  remain  aftw  the  vessel  bearing  it  should  stop 
and  land  part  of  her  cargo  at  a  European  port,  particularly 
in  case  of  a  valued  policy.  If  the  vessel  was  engaged  in 
either  of  the  trades  (if  there  were  two)  when  the  loss 
aeerued,  the  policy  should  be  considered  as  still  attached, 
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as  the  stoppage  at  a  port  mentiomd  in  the  poli^  with 
part  of  the  cargo  could  not  well  be  considered  a  deviation 
as  to  that  part  which  might  afterwards  be  lost  in  a  Toyage 
to  another  port,  {Keeler  v.  Fvreman^s  Ins.  Co.,  3  Hill,  250,) 
particnlarly  where  the  voyages  insured  are  trading  voyages. 
{&Uf(Brt  V.  HdOetj  2  J.  0.,  296.)  The  election  to  be  made  may 
be  considered  as  made  when  the  vessel  parts  with  all  the 
cargo  which  can  characterize  the  voyages  in  which  she  is 
engaged,  as  being  in  the  trade  between  the  Padflc  ocean 
and  European  or  American  ports,  or,  as  is  possible,  when 
she  fails  to  continue  that  trade,  after  parting  with  such 
cargo,  by  taking  on  board  a  new  cargo  and  sailing  on  a 
new  voyage  in  such  trade,  after  which  the  assured  may  be 
considered  as  having  divested  himself  of  the  protection  of 
the  policy  on  the  fteight. 

If  tiie  order  of  the  termini  of  the  trading  voyages  had 
been  inverted  in  the  clause  under  consideration,  which,  of 
course,  would  not  alter  the  sense,  I  think  no  doubt  could 
be  entertained  as  to  its  legal  effect.  If  the  employment 
of  the  vessel  had  been  confined  to  a  trade  between  the 
Pacific  ocean,  &c,  and  specified  American  or  European 
ports,  the  most  natural  suggestion  to  add  would  be,  which- 
ever the  assured  may  select ;  so  that  if  the  insuranoe  was 
intended  to  cover  the  freight  only  while  the  vessel  was 
engaged  in  one  of  those  trades,  both  parties  might  allow 
and  agree  upon  the  price  of  incurring  such  risk,  and  fix  a 
corresponding  premium.  If  the  vessel  should  be  employed 
in  any  other  trade  of  greater  or  less  risk,  during  the  allotted 
period,  her  fireight  could  be  withdrawn  firom  the  protection 
of  such  insurance,  to  be  regained  upon  her  re-employment 
m  the  specified  trade. 

Even  the  rule  that  words  are  to  be  construed  in  a  -poUcy 
of  insurance  most  strongly  against  the  underwriters,  as 
the  promisors;  is  not  applicable  upon  the  question  of  the 
obligatory  character  of  the  contract  as  at  present  worded, 
and  the  necessity  of  a  change  to  give  it  any  effect ;  such 
rule  is  only  of  value  when  two  interpretations  may  be 
given  to  the  same  words,  and  the  ^eotion  is  between 
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tbem,  and  not  when  it  te  to  be  determined  that  no  inter- 
pretation can  be  so  given  to  the  words  bb  they  stand,  so  as 
to  make  a  binding  contract 

Theclanse  in  question  does  not  appear  to  becapable  of  the 
interpretation,  that  the  two  trades  intended,  if  there  were 
two,  might  have  been,  one  between  American  ports  alone, 
and  another  between  the  specified  European  ports  and 
the  Padflc  ocean,  &c. :  Such  a  construction  would  require 
a  repetiti<m  of  the  proposition  ^^  between,*'  immediately 
before  the  names  of  the  European  ports,  so  as  to  separate 
the  oceans  and  seas  enumerated  firom  the  American  ports, 
and  prevent  the  application  of  the  first  ''  between  **  to 
them.  A  contest  between  Americans  or  Europeans  and 
Chinese  could  never  be  construed,  grammatically,  to  mean 
a  contest  between  Americans  among  themselves,  or 
between  Europeans  and  Chinese,  and  substituting  trade  for 
contest,  and  taking  ports  instead  q(  people,  will  not  alter 
the  sense. 

I  do  not  find,  therefore,  a  necesSty  existing,  in  order 
either  to  sustain  the  policy  as  a  binding  contract,  or  to  carry 
out  an  otherwise  manifest  intention  in  the  instrument, 
that  there  should  be  a  change  of  the  dii^unctive  into  the 
conjunctive  conjunction,  or  any  other  alteration  in  the 
language.  As  a  commercial  instrument  in  reference  to  a^ 
subject  perfectly  well  understood  between  the  jMurties  them* 
selves,  ^&ough  not  expressed  with  the  utmost  fullness  and 
accuracy,,  it  is  suflSdently  capable  of  definite  construction. 

I  have  heretofore  examined  the  question  of  the  con- 
stntcdon  of  the  clause  in  controversy,  without  the  aid  of, 
or  rdTeience  to,  any  extrinsic  evidence-;  but  what  little 
appears  in  the  case  gives  some  support  to  the  view  that, 
.among  underwriters  and  assured,  the  trade  insured  was 
considered  as  one  and  entire ;  in  the  book  of  rates  intro- 
duced by  the  plaintiff^,  a  voyage  by  clippers  such  as 
the  vessel  in  question,  between  London,  Liverpool,  or 
Havre  and  America,  was  considered  a  different  voyage 
from  those  specified  in  the  clause  in  such  book  similar  to 
the  (me  under  consideration,  and  subject  to  a  higher  rate 
BoBw  —You  IX.       15 
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of  pieiDium ;  while  the  voyages,  if  there  be  more  than  one 
composing  the  trade  or  trades  in  question,  if  there  be 
several,  are  mentioned  in  one  clause ;  indeed,  the  under- 
writers seemed  so  much  to  look  upon  it  as  one  trade  or  ven- 
ture, that  they  originally  connected  the  mention  of  the 
European  ports  with  that  of  the  American  by  an  ^'and,^^ 
and  ait^wards  changed  it  to  an  ^^ar^^^  perhaps  through 
apprehension'  of  the  application  of  the  very  construction 
now  contended  for  by  the  plaintiffis.  The  description  also 
of  the  voyage  as  being  '*  one  out  and  back  to  a  port  in  the 
United  States  or  a  port  in  Europe^^  in  the  exception  after- 
wards adopted,.is  very  significant ;  it  is  very  clear,  however, 
that  in  such  book  of  rates,  the  underwriters,  by  the  clause 
similar  to  that  in  question,  did  not  intend  to  insure  voyages 
to  and  fto  between  New  York  and  Liverpool,  disconnected 
from  a  trade  with  the  Pacific,  Ohina,  the  East  Indies  and 
Australasia.  The  question,  therefore,  put  by  the  defend- 
ants' counsel,  as  to  the  course  of  trade  of  such  vessels  as 
that  in  question,  on  voyages  between  either  the  United 
States  Atlantic  ports  or  the  European  i>orts  named  in  the 
I)olicy,  and  the  Pacific  ocean  and  other  places  named 
therein,  was  pertinent  to  show  what  was  n^eant  by  the 
trade  mentioned  in  the  policy,  whether  there  was  one 
trade  or  two,  or  one  was  part  of  the  other,  and  it  should  have 
been  allowed.  Perhaps  the  plaintiff  were  bound  in  the 
first  place  to  show  what  the  trade  was,  and  that^hey  were 
within  the  terms  of  the  policy^  in  order  to  recover  at  all ; 
and,  perhaps,  they  may  be  able  to  establish  the  allegation 
in  the  complaint,  that  a  trade,,  such  as  they  were  engaged 
in  at  the  time  of  the  loss,  was  usually  described  by  under- 
writers and  assured  in  the  terms  of  the  policy  t  both  these 
matters  can  be  better  determined  on  a  new  trial.  If  the 
defendants  do  not  choose  to  rely  upon  the  interpretation 
of  the  clause  as  it  stands,  as  giving  the  plaintiffs  an  elec- 
tion to  choose  the  trade  in  whidi  they  would  employ  the 
vessel,  if  there  were  two  mentioned,  they  also  have  a  right 
to  introduce  testimony  to  s&ow  whether  there  are  not  two 
distinct  trades  known  to  persons  dealing  in  insurance,  or 
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only  oDe,  and  that  there  is  in  £ftet  no  alternative  in  the 
danse  in  oontroYersy. 

There  most,  therefore^  be  a  new  trialr  with  costs  toabide 
the  event. 

WooBBUFF,  J.  I  coDCor  in  the  conclusion  that  there 
most  be  a  new  trial,  on  the  ground  that  if  the  construct 
tion  of  the  defendants*  contract  is  to  be  determined  by  the 
mere  terms  of  the  policy,  according  to  what  appears  to  me 
their  natural  and  obvious  signification,  the  trade  in  which 
the  vessel  was  to  be  employed,  while  the  insurance  should 
oi)erate,  was  that  wherein  the  termini  were,  on  the  one 
hand,  Atlantic  ports  of  the  United  States,  or  the  ports 
of  Liverpool,  London  and  Havre ;  and,  on  the  other  hand, 
the  Pacific  ocean,  China  seas,  and  ports  in  the  Indian  ocean. 

A  well  established  course  of  **  trade  '*  may  have  given  a 
construction  to  the  terms  employed,  so  that  trading  voyages 
£rom  port  to  port,  in  either  ocean,  and  permis^on  to  touch 
Of  lie  at  such  ports,  would  be  included,  or  so  that  United 
States  vessels  insured  here  might  begin  and  terminate 
their  voyages  when  entering  upon  or  ending  their  trade 
between  the  Atlantic  ocean  and  the  other  oceans  men- 
tioned, by  going  first  from  an  Atlantic  port  in  the  United 
States  to  London,  Liverpool  and  Havre,  and  by  returning 
from  the  latter  ports  to  the  United  States,  (such  passage 
across  the  Atlantic  being  connected  with  and  forming  a 
part  of  the  trade  between  the  Atlantic  and  Padfic  ports, 
and  being  only  incidental  to  the  main  purpose  of  the 
adventure  or  adventures.) 

If  the  terms  employed  have,  by  usage,  acquired  a  tech- 
nical meaning  more  comprehensive  than  their  natural  and 
ordinary  import,  I  think  it  was  not  necessary  that  the 
defendants  should  give  the  evidence  thereof,  but  they 
might  safely  rest  on  the  language  of  the  policy,  and  leave 
the  plaintiffs  to  proof  that  a  trade  such  as  the  policy  des- 
cribes includes,  as  incidental  to  or  forming  part  of  it,  a 
direct  voyage  between  Liverpool,  London  or  Havre  and 
New  York,  or  other  United  States  port  on  the  Atlantic. 
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If  the  proper  preliminary  foundation  for  giving  parol 
evidence  to  vary  the  coDstraction  of  the  language  of  the 
policy  was  made,  then  it  might  be  received ;  but,  on  the 
case,  as  it  was  presented  to  the  Court  on  the  trial,  I  think 
it  was  erroneous  to  declare,  as  a  judicial  eonstruction  of 
the  policy,  that  a  voyage  from  Liverpool  to  New  York  was 
not  outside  of  any  trade  to  which  the  vessel  was  confined 
by  the  policy,  and  at  the  same  time  exclude  evidence  of 
the  course  of  trade. 

New  trial  ordered.  i 


Anthoht  Pollak,  PlaintiflF  and  Appellant,  v.  Ira  W. 
Gbegoby  et  ai.y  Defendants  and  Bespondents. 

1.  An  agreement  by  which  a  person  is  to  be  paid  a  stipulated  sum  for  giving 
testimony,  on  the  condition  that  it  leads  to  the  termination  of  a  suit  favora- 
ble or  satisfactory  to  the  other  contracting  party,  who  is  a  party  to  such 
suit,  is  illegal  and  void. 

2.  Where  parties  ta  an  action  involving  the  question  of  the  validity  of  a 
patent^  entered  into  an  agreement  with  one  who  was  qualified  to  testify  as 
an  expert^  by  which  the  former  paid  the  latter  $1,000;  and,  further,  agreed 
to  pay  him  |2,000,  upon  the  condition  that  the  information  poflsessed  by 
him,  or  the  testimony  given  by  him,  should  enable  them  to  succeed  in  the 
action ;  and,  further,  agreed  to  pay  him  his  traveling  expenses,  and  the  usual 
per  diem  of  an  expert;  he  agreeing,  in  consideration  of  the  premises,  to 
"  hold  himself  at  all  times  in  readiness  to  give  his  testimony,  or  to  impart 
his  iuformatioD,  as  above,  as  an  expert  in  said  matters :  *' 

Heldj  that  the  whole  agreement  was  void ;  and  that  he  could  not  recover 
even  his  fees  as  expert  and  his  traveling  expenses.    Robertson,  J.,  dissented. 
(Before  Bosworth,  Ch.  J.,  Hoffman  and  BoBBRtsoR,  J.  J.) 

Heard,  December  2d,  1861 ;  dedded,  December  28tlx,  186L 

This  was  an  appeal  by  the  plaintiff  from  a  judgment 
entered  in  favor  of  the  defendants,  upon  an  order  dismiss- 
ing the  complaint,  made  on  the  trial  before  Mr.  Justice 
Woodruff  and  a  Jury,  on  the  20th  day  of  May,  1861. 

The  defendants  were  Ira  W.  Gregory,  James  E.  Kelley, 
William  0.  Watson  and  George  H.  Wooster.  The  action 
is  brought  on  an  agreement,  which  was  as  follows : 

Article  of  agreement,  made  and  entered  into  this  fourth 
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day  of  September,  a.  d.  one  thousand  eight  hundred  and 
fifty-seven,  between  William  0.  Watson,  George  H.  Woos- 
ter,  Ira  W.  Oregory,  and  James  E.  Kelley,  all  of  the  City 
of  New  York,  i>arty  of  the  first  part,  and  Anthony  Pol- 
lak,  of  the  Oit^  of  Washington,  party  of  the  second  part, 
Witnesseth: 

That  whereas,  the  sd.id  Pollak  is  in  jKMasession  of  certain 
knowledge  and  information  on  the  subject  of  sewing 
madiines,  which  -has  been  recently  obtained  by  him  at  a 
large  outlay  of  both  time  and  money,  and  which  the  party 
of  the  first  part  have,  by  their  counsel,  Joseph  P.  Pirsson, 
been  advised  is  of  great  importance  to  them  in  certain 
suits  or  issues  at  law,  and  pending  or  about  to  be  made, 
to  which  either  th^nselves  or  others  with  whom  they  are 
interested  are  parties. 

And  whereas,  the  said  party  of  the  first  part  are  desirous 
of  availing  themselves,  in  said  suits  or  issues,  of  the  know* 
ledge  and  information  of  said  Pollak,  the  said  parties  of 
the  first  and  second  part  have  agreed  as  foDows : 

Firstly.  The  said  party  of  the  first  part  will,  upon  the 
sealing  and  delivery  of  these  presents,  pay  over  to  the  said 
Pollak,  as  on  account  of  moneys  already  expended  by  him, 
the  sum  of  one  thousand  dollars,  and  will  pay  hereafter, 
tiiat  is  to  say,  so  soon  as  the  said  suits  shall  have  been  ter- 
minated in  favor  of  said  party  of  the  first  part,  whether  by  * 
an  issue  or  trial  at  law,  or  by  negotiation,  or  in  any  other 
manner,  the  further  sum  of  two  thousand  dollars,  which 
said  further  payment  shall  be  upon  the  condition  that  the 
information  possessed  by  the  said  PoUak,  or  the  testimony 
given  by  him,  shall  have  been  such  as  has  led  to  the  satis- 
£EU^ry  termination  of  said  suits  to  the  interest  of  said 
party  of  the  first  part. 

And  they  will  also  pay  firom  time  to  time  to  said  Pollak, 
during  the  progress  of  said  suits,  all  his  actual  traveling 
expenses,  and  the  usual  per  diei^  (twenty-five  dollars)  of  a 
scientific  expert,  while  acting  as  such  for  said  party. 

Secondly.  The  said  Pollak,  in  consideration  of  the  pre- 
mises, and  of  the  aforesmd  sum  of  one  thousand  dollars. 
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the  receipt  of  which  upon  the  sealing  and  delivering  of 
these  presents  he  does  hereby  acknowledge,  will  hold  him- 
self at  all  times  in  readiness  to  give  his  testimony,  or  to 
impart  his  information  as  above  as  an  expert  in  said  matters* 
,  In  witness  whereof^he  said  parties  have  hereunto  set 
their  hands  and  seals,  the  day  and  date  first  above  written. 

Signatures. 

Under  this  agreement  the  plaintiff  claimed  to  recover 
the  following  items,  with  interest : 

1.  The  sum  of  two  thousand  dollars  mentioned  in  the 
above  agreement. 

2.  For  attending,  between  September  4th  and  15th,  1857, 
as  a  scientific  expert,  for  eight  days,  in  the  suits  mentioned 
in  the  agreement,  two  hundred  dollars. 

3.  For  taraveling  expenses,  incurred  in  pursuance  of  the 
agreement,  sixty  dollars. 

Payment  of  the  sum  of  one  thousand  dollars  mentioned 
in  the  agreement,  by  defendants  to  the  plaintifib,  was 
admitted. 

JS.  Hoffman^  for  plaintiff,  (api)ellant.) 

L  The  contract  was  not  void  in  any  respect  Plaintiff 
performed,  and  was  entitled  to  recover.  (Curtis  on  Patents, 
.  ^  180,  and  note,  and  ^  321,  and  note ;  Spencer  v.  King^  5 
Ham.,  183 ;  1  Pickg.,  415 ;  14  N.  T.  E.,  289.) 

n.  At  all  events  the  covenants  to  pay  twenty-five  dol- 
lars per  day  as  an  expert,  and  his  traveling  expenses,  are 
not  tainted  with  illegality,  are  distinct  and  capable  of 
separation  from  the  illegal  part,  and  not  dependent  upon 
the  termination  of  the  suit  in  the  United  States  Oourtt 
and  should  therefore  be  upheld.  (1  Williams's  Saunders' 
Beports,  p.  66,  note ;  6  Taunton,  359 ;  Jarvia  v.  Peck^  1 
Hoff.,  479 ;  11  Moore,  483 ;  13  Wend.,  53 ;  4  N.  H.,  286.) 

Cha/rles  Jones,  for  defendants,  (respondents.) 

I.  The  contract  is  illegal  and  void. 
1.  It  is  for  the  services  of  plaintiff  as  a  witness  in  a  suit, 
and  provided  that  the  money  should  be  paid  only  upon  the 
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tiiat  the  infonnation  possessed  by  the  plaintiff 
or  the  testimoDy  given  by  him  should  be  such  as  had  led  to 
the  satisfactory  termination  of  the  suits  to  the  interest 
of  the  defendants. 

The  only  service  proved  is  that  the  plaintiff  made  his 
affidavit,  which  was  used  on  a  motion  in  one  of  the  suits. 

2«  The  contract  is  illegal  upon  the  ground — 

(a.)  That  the  fees  of  a  witness  are  fixed  and  regulated 
by  law,  and  no  other  fees  can  be  recovered  than  those 
prescribed  by  the  statute. 

(i.)  The  contract  in  terms  provides  for  payment  only  in 
case  the  testimony  enables  the  party  to  succeed. 

(c.)  Every  person  having  knowledge  of  any  matters 
involved  in  a  suit,  is  bound  to  impart  it  without  further 
comi>ensation  than  the  law  provides.  (Laws  of  U.  S.,  ch. 
80,  (1853;)  Ghitty  on  Oont,  5th  Am.  ed.,  587;  Addison  on 
Gont.,  2d  Am.  ed.,  96;  WiUis  v.  Peckham,  1  Brod.  &  Bing.,' 
'515;  OoUins  v.  Godejray,  1  B.  &  Ad.,  950;  Hatch  v.  Jfann, 
15  Wend.,  44;  Gray  v.  Hook^  4  Gomstock,  449 ;  Davison  v. 
Regnumtj  1  Bosw.,  88;  Stanley  v.  Jones^  7  Bingham,  369;  1 
Parsons  on  Contracts,  380;  Bu/rth  v.  Place^  6  Oow.,  431; 
17  Barb.  8.  0.  E.,  397.) 

XL  The  contract  was  not  performed.  There  was  no  ter- 
mination of  the  suit  as  therein  provided  for. 

BoswoBTH,  Oh.  J.  The  plaintiff  testified  that ''  the  testi- 
mony mentioned  in  the  agreement"  sued  on,"  was  intended 
to  be  an  answer  to  the  Morey  and  Johnson  patent,"  which 
patent  the  present  defendants  were  charged  with  infring- 
ing. By  the  agreement  in  question,  the  defendants  cove- 
nanted to  pay  the  plaintiff  $2,000,  "  upon  the  condition 
that  the  infonnation  possessed  by  the  said  Pollak,  or  the 
testimony  given  by  him,  shall  have  been  such  as  has  led 
to  the  satisfactory  termination  of  said  suits,  to  the  interest 
of  said"  defendants ;  and  also  to  "pay,  from  time  to  time, 
to  said  Pollak,  during  the  progress  of  said  suits,  all  his 
actual  traveling  expenses,  and  the  usual  per  diem  ($25)  of 
a  scientific  expert,  while  acting  as  such  for  said  "  defendants. 


120        OASBS  m  THE  SUPEBIOB  GOUBT. 

Pdlak  ▼.  Gregory  et  di 

The  plaintiff  oovenanted  to  *'  hold  himself  in  leadinefis 
at  all  times  to  give  his  testimony  or  to  impart  his  informa- 
tion as  above,  as  an  expert  in  said  matter.'^ 

He  brings  this  sait  to  recover  the  $2,000,  and  also  $200  for 
eight  days'  attendance  in  New  York  as  an  espert,  between 
the  4:th  and  15th  of  September,  1857,  on  a  motion  in  the 
U.  S.  Oircnit  Court  for  an  Injanction  in  one  of  the  suits 
named  in  said  agreement,  and  the  further  sum  of  $60  for 
traveling  expenses. 

At  the  time  when  the  plaintiff  charges  for  attending  as 
an  expert,  he  made  an  affidavit  in  behalf  of  the  defend- 
ants, which  was  read  on  said  motion,  and  he  testifies  that 
he  made  it  ''  in  accordance  with  the  t^ms  of  the  said 
agreement."  It  bears  date  September  JlOth,  1867,  and  ttfb 
motion  was  made  on  the  12th. 

I  think .  no  one,  carefully  reading  the  agreement,  can 
doubt  that  the  plaintiff  woidd  never  have  agreed  to  attend 
as  a  witness,  and  impart  as  such  the  information  which  he 
had,  upon  an  agreement  merely  to  pay  his  traveling  expen- 
ses, and  $26  per  day.  K  he  would,  the  present  defendants 
had  no  inducement  to  pay  $1,000  down,  or  agree  condi- 
tionally to  pay  $2,000  more.  It  is  a  Just  inference  that 
the  plaintiff  insisted  upon  all  the  conditions  and  stipula- 
tions in  his  favor  which  the  agreement  contains. 

And  I  think  it  equally  clear  that  both  parties  contem- 
plated that  one  mode  of  Pollak^s  imparting  his  informa- 
tion, and  the  important  and  efficient  mode,  would  be,  his 
testimony  as  a  witness  on  the  stand,  and  by  affidavits,  to 
be  used,  whenever  affidavits  could  be  used,  according  to  the 
practice  of  the  Courts ;  that  it  is  an  essential  ingredient 
in  every  part  of  the  agreement  that  his  information  is  to 
be  presented  by  him  as  a  witness,  although  it  was  also 
to  be  stated  to  counsel  in  consultations  and  otherwise,  as 
might  be  useful ;  and  that  the  agreement  to  pay  the  $25 
per  day  and  traveling  expenses,  was  essentially  induced 
by  the  conditional  bonus  for  which  he  stipulated,  and 
which  all  parties  expected  he  would  earn  by  giving  testi- 
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monj  which  would,  according  to  the  terms  of  the  agree- 
ment, entitle  him  to  it. 

This  idea  is  enforced  by  the  drcumstancea  under  which 
the  claim  is  made  in  this  suit  for  eight  days'  attendance. 
Th^  complaint  alleges  that  Pollak  attended  on  those  days 
"in  pursuance  of  said  agreement,  *  *  as  a  scientific  expert.*' 
He  testifies  that  he  so  attended  as  an  expert ;  but  he  fur- 
ther testifies  that  he  then,  "  in  accordance  with  the  terms 
of  said  agreement,  made  an  affidavit  which  was  used  on 
the  12th  of  September,  1857,  in  behalf  of  the  said  defend- 
ants on  a  motion  argued  during  such  attendance." 

This  implies  that  he  considered  it  a  part  of  his  duty  as 
a  scientific  o^pert  under  such  agreement,  to  give  testi- 
mony and  make  affidavits,  and  in  that  way  impart  inform- 
ation in  execution  of  the  contract  on  his  part. 

I  therefore  regard  the  consideration  entire,  and  the 
agreement  in  its  object  and  purpose  indivisible.  {Barton 
T.  Part  Jackson^  dro.,  17  Barb.,  397,  and  cases  there  cited.) 

An  agreement  by  which  a  person  is  to  be  paid  a  stipu- 
lated sum  for  giving  testimony,  on  the  condition  that  it 
leads  to  the  termination  of  a  suit  favorable  or  satisfactory 
to  the  other  contracting  party,  (who  is  a  party  to  such 
suit,)  is  illegal  and  void,  as  having  a  direct  and  manifest 
tendency  to  i)ervert  the  course  of  justice.  {Stanley,  adm^r^ 
\.  Jones ^  7  Bing.,  369.)  Such  an  agreement  as  strongly 
contravenes  public  policy,  and  is  as  deserving  of  condem- 
nation, as  that  denounced  by  Lord  Chief  Justice  Wilmot, 
in  2  Wilson's  B.,  349,  {Collins  v.  Blantem.) 

In  Teatman  v.  Dempsey,  (7  J.  Scott,  N.  S.,  628,)  there 
was  BO  condition  in  regard  to  the  effect  or  results  of  the 
defendant's  testimony.  His  right  to  compensation  for  his 
time  and  expenses,  and  professionally,  was  not  made 
dependent  on  any  such  condition.  And  in  that  case,  when 
his  counsel,  arguendo^  stated  the  proposition,  viz.:  "A 
contract  such  as  this,  which  almost  amounts  to  a  conspi- 
racy to  get  up  a  case  against  the  lady,  is  manifestly 
contrary  to  public  policy;"  he  was  answered  by  Eblb, 
Gh.  J.,  thus:  *' There  is  no  plea  of  illegality,  and  no  point 

BoBw.— Vol.  IX.        16 


^ 


1?2        OASES  m  THE  SUPERIOR  OOURTi 

PoUak  y.  Gregoiy  et  al 

^ 

of  this  sort  was  reserved;  it  therefore  is  not  open  to  you." 
{Id.  634.) 

There  is  nothing  in  the  facts  of  that  case,  nor  in  anything 
said  by  the  Judges,  which  militates  at  all  against  the  deci- 
sion in  Stanley  v.  JoneSn  (supra*) 

Any  agreement  which  has  a  direct  and  manifest  tend- 
ency to  pervert  the  course  of  justice,  is  illegal  and  void. 
By  the  agreement  in  question  the  plaintiff,  as  a  condition 
to  earning  his  $2,000,  is  to  give  testimony  which  will 
produce  a  stipulated  result.  The  pernicious  tendency  of 
such  a  contract  is  so  obvious,  that  it  is  unnecessary  to 
state  it.  And,  as  an  integral  part  of  the  same  contract, 
he  is  to  hold  himself  in  readiness  to  give  his' testimony,  or 
impart  his  information  as  an  expert,  either  in  the  form  of 
affidavits  to  be  made  a  basis  of  judicial  action,  or  orally 
as  a  witness  upon  the  stand.  The  whole  agreement  is 
void. 

The  interest  of  the  State  to  convict  persons  guilty  of 
crimes,  is  the  reason  of  the  rule  which  authorizes  a  reward 
for  information  that  will  establish  their  guilt.  K  it  so 
happen  that  the  person  earning  the  reward  becomes 
>  necessarily  a  witness,  that  result  is  accidental,  and  the 
objection  goes  to  his  credit  and  not  to  his  competency. 

With  the  wisdom  of  that  rule  we  have  nothing  to  do. 
It  is  a  special  case  founded  on  considerations  of  public 
policy ;  and  whether  public  justice  as  a  whole  is  subserved 
by  it,  is  a  question  which  does  not  affect  the  case  before 
us.  (1  Qreenl.  Ev.,  ^  411.)  If  the  rule  is  to  be  abrogated 
or  modified,  it  must  be  done  by  the  Legislature  and  not 
by  the  Courts. 

I  think  the  judgment  should  be  affirmed. 

HoFFMAK,  J.  The  agreement,  which  is  the  subject  of 
the  present  action,  may  be  analyzed  and  developed  into  the 
following  statements  and  stipulations : 

A  statement  and  admission  by  the  defendants  that  the 
plaintiff  was  in  the  possession  of  certain  knowledge  and 
information  on  the  subject  of  sewing  machines,  which,  had 
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been  obtained  by  Mm  at  a  large  outlay  of  time  and  money, 
which  was  of  great  importance  to  the  defendants  in  certain 
suits  then  pending,  in  which  they  were  interested  as  par- 
ties, and  that  they  were  desirous  of  availing  themselves 
of  such  knowledge  and  information  in  such  suits. 

A  suflScient  admission  by  the  defendants,  that  the  plain- 
tiff was  an  expert,  and  competent  to  render  beneficial  ser- 
vices as  such. 

An  agreement  by  the  defendants  that  they  will,  upon 
tile  delivery  of  the  instrument,  pay  the  plaintiff  one  thou* 
sand  dollars,  as  on  account  of  moneys  already  expended 
by  him. 

Another  stipulation  by  the  defendants,  that  they  will 
thereafter  pay,  that  is,  as  soon  as  the  said  suits  shall  have 
been  terminated  in  favor  of  the  defendants,  in  any  man- 
ner, "  the  further  sum  of  $2,000,  which  said  further  pay- 
ment shall  be  upon  the  condition  that  the  information 
IK)ssessed  by  the  said  Pollak,  or  the  testimony  given  by 
him,  shall  have  been  such  as  has  led  to  the  satisfactory 
termination  of  said  suitei,  to  the  interest  of  the  said  party 
of  the  first  part." 

*^  A  further  agreement  by  the  defendants  to  pay,  from 
time  to  time,  to  said  Pollak,  during  the  progress  of  said 
suits,  all  his  actual  traveling  expenses,  and  the  usual 
per  diem  ($25)  of  a  scientific  expert,  while  acting  as  such 
for  said  defendants.*'  Then,  secondly,  in  a  distinct  i>ara- 
graph,  Pollak  covenants,  in  consideration  of  the  premises, 
and  of  the  aforesaid  sum  of  $1,000,  that  he  *'will  hold 
himself,  at  all  times,  in  readiness  to  give  his  testimony, 
or  to  impart  his  information  as  above,  as  an  expert  in  said 
matters." 

Let  us  supi)ose  that  the  whole  contract  was  the  recital 
of  the  plaintiff's  knowledge  and  qualifications,  his  agree- 
ment to  impart  it,  and  to  testify  as  an  expert,  and  then 
the  stipulation  by  the  defendants  to  pay  the  $1,000,  and  the 
$2,000,  upon  the  condition  in  the  first  clause  of  the  first 
article  of  the  agreement.  I  have  a  strong  opinion  that 
such  a  contract  could  not  be  sustained ;  and  hence  that,  so 
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far  as  the  $2,000  is  sued  for,  this  action  will  not  lie.  It  is 
unequivocally  an  engagement  with  FoUak  to  pay  that  sum 
of  money  to  him,  if  the  defendants  find  it  expedient  to 
examine  him,  and  they  win  the  cause  through  his  testi- 
mony. It  is  true  the  information  possessed  and  imparted 
might  have  been  sufficient  to  secure  a  fiayorable  result, 
without  examining  him,  but  yet  the  covenant  is  plainly 
this :  If  it  is  found  necessary  to  use  you  as  a  witness,  you 
shall  have  $2,000,  provided  the  cause  is  won  by  your  tes- 
timony. 

I  cannot  think  it  safe  to  test  the  validity  of  such  a 
contract,  either  by  any  speculation  as  to  the  nature  of  the 
evidence  the  party  can  give,  or  by  the  character  of  the  evi- 
dence actuaUy  given  by  him  on  a  trial.  It  may  be,  that 
there  was  no  necessity  for  calling  the  plaintiff  as  a  witness, 
except  to  authenticate  the  copy  of  the  specification.  It 
may  be,  that  nothing  else  was  anticipated,  but  it  cannot' 
be  said  that  the  necessity  or  utility  of  a  far  more  extended 
examination  might  not  arise.  The  agreement  covers  this 
contingency,  tempting  the  party  ^to  partial  or  false  testi- 
mony. A  contract  like  this  is  against  public  policy  by 
the  common  law,  because  it  injuriously  affects  the  admin- 
istration of  justice.  (14  IS.  Y.  B.,  289,  292.) 

In  Stanley  v.  Jones^  (7  Bing.  B.,  369,)  the  agreement 
to  communicate  such  information  as  would  enable  the 
party  to  recover  a  sum  of  money  by  action,  and  to  exert 
influence  to  procure  evidence  to  sustain  the  claim,  ttpon 
condition  of  receiving  a  portion  of  the  sum  recovered,  TTas 
adjudged  illegal.  After  discussing  it  as  a  case  of  cham- 
I>erty,  the  Court  say:  "If  there  is  any  difference  between 
this  contract  and  direct  champerty,  it  appeac9  to  us  to  be 
strongly  i^e^ainst  the  legality  of  the  contract,  as  the  bar- 
gain to  furnish  and  procure  evidence  for  the  consideration 
of  a  money  payment  in  proportion  to  the  effect  produced 
by  such  evidence,  has  a  direct  and  manifest  tendency  to 
pervert  the  course  of  justice." 

The  position  thus  taken  is  not  at  variance  with  the 
decision  in  Teahxian  v.  Dempsey,  (7  J.  Scott,  If.  S.,  628.) 
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Services  had  been  rendered  in  collecting  testimony,  and 
time  employed  and  money  spent,  with  a  promise  to  attend 
the  trial,  npon  an  engagement  by  the  plaintiff  to  comxien^ 
sate  the  defendant,  a  medical  man.  Such  a  contract,  the 
case  upholds.  Sach  a  contract  is  free  from  the  vice  of 
making  compensation  to  dei)end  upon  the  force  of  the 
testimony  of  the  witness. 

But,  secondly,  in  my  opinion,  a  contract  single  and 
independent,  limited  to  the  recital  in  the  present  agree- 
ment, to  a  stipulation  by  PoUak  to  hold  himself  at  all 
times  in  readiness  to  give  his  testimony,  or  impart  his 
information  as  an  expert,  and  a  covenant  by  the  defend- 
ants to  pay  him  from  time  to  time  his  traveling  expenses, 
and  the  $26  per  day  for  his  services  in  aiding  counsel,  and 
his  assistance  generally,  would  be  valid  and  binding. 
{Yeatman  v.  Dempsey^  7  J.  Scott,  N.  S.,  628;  TfeM  v. 
Page^  1  Garr.  &  Kir.,  23.)  These  cases  are  not  at  variance 
with  the  authorities  which  hold,  that  upon  the  taxation  of 
costs  against  an  unsuccessful  party,  there  cannot  be  an 
allowance  to  experts  for  time  spent  in  experiments,  &c.,  to 
prepare  for  the  trial,  except  in  the  case  of  medical  men. 
{Severn  v.  OUve^  3  Brod.  &  Bing.,  72,  and  the  cases  cited.) 

In  my  judgment,  there  would  be  a  right  of  action  upon 
a  contract  so  restricted. 

Can,  then,  this  agreement  be  so  severed  in  its  parts,  as 
to  allow  that  to  be  sustained  which  if  it  stooil  alone  would 
be  valid,  and  that  to  be  rejected,  which,  by  itself,  is  ille- 
gal?   I  think  this  is  the  only  question  of  doubt  in  the  case. 

The  forins  in  which  illegality  is  traceable  in  a  contract, 
inay  generally  and  in  substance  be  thus  stated.  Either 
th^re  is  illegality  in  the  consideration  for  the  undertaking, 
which  a  party  is  called  upon  to  perform,  or  is  sued  for  not 
performing ;  or  illegality  in  the  stipulation  he  has  made, 
though  none  in  the  consideration.  Again,  there  are  modi- 
fications of  such  cases;  as  where  there  are  several  consid* 
erations  for  the  thing  undertaken,  some  of  which  are 
legal  and  others  illegal ;  or  several  undertiddngs  of  the 
party  sued,  some  lawful  and  others  unlawful,  yet  on  one 
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valid  entire  consideratioD ;  or  several  undertaldngs  with 
8ome  valid  and  other  inyalid  considerations. 

The  ease  of  Arhwright  v.  CantrOi,  (7  Ad.  &  ElMs,  665,) 
is  an  example  of  a  consideration  being  wholly  valid,  and 
part  of  the  grant  or  subject  transferr^  invalid,  and  the 
rest  legal.  It  was  sustained  for  the  legal  portion.  In 
consideration  of  a  fine  and  rent,  the  lord  of  a  manor 
j^ranted  the  mines  in  a  district,  and  the  oflSce  caUed  bar- 
master,  grantable  by  him.  Such  officer  was  to  supervise 
the  mines  and  to  do  justice  between  miner  and  miner,  as 
well  as  between  miner  and  the  lord.  The  grant  of  the 
ofiioe  was  held  void  from  incompatibility  with  the  interest 
taken  as  lessee  or  farmer. 

NichoUs  V.  Stretton^  (10  Queen's  Bench  £.,  946^}  is  a 
case  similar  in  principle.  The  consideration  for  various 
covenants  was  one  and  the  same,  and  was  legal.  A  cove- 
nant to  do  business  for  existing  clients  was  sustained;  one 
relating  to  future  clients  was  rejected  as  invalid.  They 
admitted  of  separation. 

So  also  in  The  Bank  of  Australasia  v.  Breillat^  (6  B. 
P.  Moore-^Priv.  Oonn.  E.,  152,)  the  Court  say:  "Prom 
Pigot's  case,  (11  Coke's  B.,  26,)  to  the  latest  authorities, 
it  has  always  been  held,  that  when  there  are  contained  in 
the  same  instrument  distinct  engagements,  by  which  a 
party  binds  himself  to  do  certain  acts,  some  of  which  are 
legal,  and  some  illegal  at  common  law,  the  performance 
of  those  which  are  legal  may  be  enforced,  though  the  per- 
formance of  those  which  are  illegal  cannot." 

In  the  same  instrument,  directors  had  bound  the  com- 
pany to  payment  of  money  used  for  proper  purposes,  and 
•had  attempted,  also,  to  Mnd  it  to  other  covenants,  which 
were  assumed  to  be  ultra  vvres. 

There  is  much  variety  of  authority  upour  the  point 
whether,  if  the  promise  sued  upon  is  entire,  and  one  of 
several  considerations  moving  it  is  illegal,  an  action  can 
be  sustained,  there  being  also  a  good  consideration. 

In  Deering  v.  Chapman,  (9  Shepley  B.,  488,)  a  promis- 
sory note  was  given  partly  for  spirituous  liquors  sold  in 
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Tiolation  of  a  statute,  and  partly  for  proper  items  of 
demand.  It  was  held  that  the  note  was  wholly  void.  No 
action  could  be  supported  for  part. 

In  Woodruff  v.  Binman^  (11  Vermont  E.,  692,)  the  action 
was  upon  a  promissory  note,  the  principal  consideration 
of  which  was  the  costs  and  expenses  of  a  criminal  prose- 
cution, improperly  discontinued.  The  sum  of  $10  was 
included,  on  a  legal  demand.  No  action  could  be  sup- 
ported. K  part  of  the  consideration  was  simply  invalid, 
it  would  do ;  not,  when  it  was  contrary  to  law. 

Burt  y.  Flace^  (6  Oow.,  431,)  is  strongly  in  point  to 
the  same  effect  The  illegality  was  a  violation  of  a 
statute. 

In  Jarvis  v.  Peckj  before  me  as  Assistant  Tlce  Ohancel- 
lor,  (1  HoflOnan's  B.,  479,)  it  was  held,  that  when  it  is 
evident  an  agreement  has  been  made  upon  considerations, 
one  of  which,  if  it  stood  alone,  would  have  supported  the^ 
contract,  its*  union  with  an  invalid  one  shall  not  d^ffov  jv  T^  O  \ 
the  contract.    With  an  exception  where  t^e  contril!^^'  .^^  \ 

tains  a  provision  violating  a  positive  statute,  and/ai](^er     v^>^' 
exception,  where  it  is  for  an  act  malum  in  se^  I  ^nsU^B^  ^^      ,^  \    \ 
this  conclusion  most  consonant  to  the  principles  of  jWtbOr      •.  ^  "'  ^ 
and  at  least  as  consistent  as  the  opposite  doctrine  wim  thef  i  ''^      y 
analogies  of  law.  ^^^^^^.u^^"' 

When  the  case  was  before  the  Chancellor  on  appeal,  he 
affirmed  the  decree  on  one  ground,  and  observed  that  it 
was  not  necessary  to  consider  this  question.  *'  It  would 
be  seen,  however,  by  a  reference  to.  the  case  of  Bunn  v, 
Ouy,  as  reported  by  Mr.  Smith,  that  Lord  Ellenbobouoh 
takes  that  ground  distinctly.  His  Lordship,  at  the  conclu- 
sion of  his  argument,  says :  '  Here  is  a  boi)4  for  the  pay- 
ment of  money,  and  unless  the  consideration  is  bad  by  the 
statute,  the  bond  is  good,  if  any  part  of  the  consideration 
is  good.'  See  1  Smith's  B.,  11.  A  similar  opinion  was 
expressed  by  him  in  the  case  of  Newman  v.  Newman,  (4 
Manle  &  Selwyn,  70.)'' 

In  CarUton  v.  Woods,  (8  Foster's  K.  H.  B.,  290,)  notes 
were  given  for  goods  sold.    They  included  sales  of  spirit- 
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uons  liqaor,  made  illegal  by  a  statute.  Under  the  money 
counts,  it  was  held,  that  a  recovery  could  be  had  for  the 
other  articles.    There  was  a  divisible  contract 

Yundt  V.  Bdberts,  (5  Serg.  &  Sawle,  139,)  was  the  caise 
of  a  note,  given  for  a  tavern  reckoning,  which,  exceeding 
twenty  shillings,  was  void  by  statute.  It  included  other 
items  of  account,  unobjectionable.  It  was  held  good  for 
the  latter. 

In  Frazier  v.  Thompnon^  (2  Watts  &  Serg.,  235,)  the 
defendants  had  purchased  goods  at  different  times  of 
the  plaintiff.  He  bought  also  pills  alleged  to  have  beea 
spurious,  and  fraudulently  imposed  upon  him.  This  pur- 
chase amounted  to  $150.  The  note  was  for  $400.  A 
judgment  on  verdict  for  the  balance  was  affirmed.  The 
contracts  were  separate  and  distinct.  The  good  could  be 
separated  from  the  bad.  It  made  no  difference  that  the 
contracts  were  made  at  the  same  time,  provided  the  con- 
siderations were  not  so  blended  as  to  form  but  one 
consideration. 

Mr.  Ohitty  (On  Contracts,  667)  says,  that  the-  test 
whether  a  demand  connected  with  an  illegal  transaction  is 
capable  of  being  enforced  at  law  is,  whether  the  plaintiff 
requires  any  aid  from  the  illegal  transaction  to  establish 
his  case. 

This  is  approved  by  the  Court  in  Rom  v.  Truax^  (21  Barb^ 
361,)  in  Buck  v.  Albee,  (26  Vermont  E.,  (3  Deane,)  184,)  and 
in  Gray  v.  Hook^  (4  Oomst.,  449.) 

The  summary  of  part  of  the  law  on  this  subject  seems  to 
me  well  stated  in  Bose  v.  ZVicax,  ut  supra.  "  If  any  part  of 
an  indivisible  promise,  or  any  part  of  an  indivisible  con- 
sideration for  •  promise,  is  illegal,  the  whole  is  void,  and 
no  action  can  be  maintained  on  it.  An  illegal  element  being 
incorporated  in  an  instrument,  in  which  the  bargain  is  one, 
the  consideration  one,  and  the  covenant  one,  the  whole  is 
vitiated." 

I  refer  also  to  the  strong  language  of  Oombtock,  Justice, 
in  Curtis  v.  LeamU,  (15  N.  Y.  E.,  1-96.)  Mr.  O'Oonor^s 
able  and  full  argument  led  to  this  conclusion:  *'A  doc^ 
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triae  wMdi  is  expneaed  in  the  woidst  'void  in  part  Toid 
w  lolo/  lias  often  found  its  way  into  books  and  judicial 
opinions,  as  deseriptive  of  the  effeot  which  a  statute  may 
ha^e  upon  deeds,  on  o Aer  instnunents  which  have  in  them 
some  jGMi»dden  vice.  There  is»  however,  no  such  general 
piineiple  of  law  as  the  maxim  would  seem  to  indicate.  On 
the  contraiyi  the  genecal  rule  is  that  if  the  good  be  mixed 
with  the  bad  it  shall  nevertheless  stand,  provided  a  sepa- 
lation  ean  be  made.  The  exceptions  are:  First,  where  a 
statute,  by  its  ei^pvess  terms,  declares  the  whole  deed  or 
eontract  vcrid,  on  account  of  some  provision  which  is  unlaw- 
ful; and,  second,  where  there  is  some  all-pervading  vice, 
sudi  as  ftand,  for  example^  which  is  condemned  by  the 
common  law,  and  avoids  all  parts  of  the  transaotioD, 
because  all  are  alike  infected." 

But  the  case  becomes  oomplicated  when  we  find  one  of 
several  covenants  in  an  agieement  perfectly  lawful,  induced 
by  several  considerations,  some  of  which  are  good,  and 
others  illegal,  and  other  illegal  covenants  induced  by  the 
same  oanaderafeions.  I.  confess  I  think  that  the  true  rule, 
even  Uere,  would  be  that  we  can  apply  what  is  valid  as  a 
consideration,  to  what  is  valid  as  a  promise,  unless  the 
instnunent  shows  plainly  that  the  good  promise  would 
not  have  been  made  without  the  unlawful  consideration 
'  predominating,  or  at  least  concurriog. 

But  if  the  legal  undertaking  is  severed,  or  fairly  severa- 
ble and  distinct ;  if  the  legal  consideration  is  also  severed 
or  severable;  if,  without  dealing  arbitrarily  with  the  lan- 
j^uage  of  the  contract,  we  can  conclude  that  the  lawful 
motive  influenced  the  lawful  stipulation,  without  being 
compelled  to  find  tikoA  the  unlawful  one  necessarily  com- 
bined in  producing,  it,  then,  in  my  view,  an  action  on  such 
stipulation  can  be  sustained.  By  this  principle  I  proceed 
to  test  the  a^^reement  in  question. 

Kothing  can  be  more  dear  i^pon  the  face  of  this  instru- 

m^it  than  that  the  parties  meant  to  give  to  the  plaintiff 

a  ^tinct  right  of  action  for  his  per  diem  allowance  and 

expenses,  from  time  to  time.    An  action  could  have  been 

sustained  for  a  demand  of  this  nature  prior  to  the  tormina- 
Bosw.— Vol.  IX,       17 
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tlon  of  the  suits  in  which  the  defendants  were  engaged. 
Successive  actions  could  have  been  sustained  as  a  further 
allowance  became  due,  and  further  expenses  were  incurred. 
This  obligation,  then,  was  distinct,  independent,  and  uncon- 
nected  with  that  which  rested  upon  the  successful  termi- 
nation of  the  suits.  This  obligation  was  valid,  and  a 
Oourt  would  be  bound  to  give  it  effect.  It  is  separated  in 
the  mere  point  of  position  in  the  document  from  the  other 
undertakings  of  the  defendants.  It  is  separable  in  its 
nature  and  subject  matter.  It  is  capable  of  being  taken 
as  a  distinct  engagement,  without  affecting  the  other 
engagements  of  the  defendants,  and  without  it  being 
necess&ry,  to  consider  such  engagements,  to  judge  of  this. 

Thus  far  there  seems  little  difficulty  in  the  case. 

It  is  also  true,  that  there  is  to  be  found  a  lawftil  consid- 
eration for  this  lawful  engagement,  in  the  undertaking  of 
PoUak  "  to  hold  himself  at  all  times  in  readiness  to  give 
his  testimony,  or  to  impart  his  information  as  above^  as  an 
expert  in  such  matters.'' 

But,  to  sustain  this  view,  we  must  discard  the  appyeirt 
meaning  of  the  words  *'  as  above,*'  and  not  refer  them  to  the 
giving  of  such  testimony  as  shall  produce  success.  And 
if  this  were  permissible,  we  have  yet  to  say,  that  the 
unlawful  undertaking  to  testify  did  not  combine  with 
the  lawful  consideration  in  leading  to  this  promise  of  the* 
defendants.  I  think  this  cannot  be  said.  On  the  con- 
trary the  result  of  my  reflection  is,  that  the  defendants 
*would  not  have  engaged  to  pay  the  per  diem  ailowanoe 
and  expenses,  if  this  undertaking  to  testify  had  not  been 
in  the  contract.  The  fidelity  to  the  promise  so  to  testify, 
as  well  as  the  readiness  to  give  the  information  possessed, 
and  render  the  services,  previous  to  trial,  were  bargained 
for  and  secured  by  this  allowance,  as  much  as  the  $2,000 
was  baiKgaiii^  for  upon  success  attending  the  testimony. 
I  cannot  but  conclude,  that  the  filegal  consideration  not 
only  did  concur  to  induce  this  promise,  but  really  was  the 
predominating  motive  for  making  it 

The  judgment  must,  therefore,  be  affirmed. 
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BoBBBTSON,  J.  On  the  face  of  the  instrament  in  suit 
it  wonld  seem  that  the  main  object  of  the  defendants  wad 
fheteby  to  secure  the  benefit  of  the  information  acquired 
by  the  plaintiff.  The  recital  is  confined  to  it,  the  first 
condition  of  the  defendants*  liability  is  its  communication 
to  them,  and  plaintiff  coyenants  to  impart  it.  The  obli- 
gation of  giving  testimony  or  aid  as  a  scientific  exx)ert 
holds  a  secondary  position,  and  inasmuch  as  the  defend- 
ants were  ignorant  of  the  nature  of  the  infDrmation,  would 
appear  to  be  inserted  only  for  greater  caution,  in  case  it 
became  necessary.  By  extrinsic  evidence  6nly  we  discover 
that,  while  the  information  consisted  of  knowledge  of  the 
existence  of  a  patent  prior  to  that  claimed  in  the  litigation 
redted  to  be  then  pending,  the  testimony  of  the  plaintiff  to 
establish  .the  accuracy  of  the  copy  of  the  patent  and  speci- 
flcations  might  be  found  useful ;  such  testimony,  however, 
altihtough  useful,  does  not  appear  to  have  been  indispensa- 
ble, for,  in  case  of  the  plaintiff's  death,  absence  or  refusal 
to  testify,  another  witness  might  have  proved  the  same 
thing.  The  main  point  was  to  learn  the  existence  of  such 
a  patent  and  where  to  find  it.  If  that  had  been  known 
to  the  defendants,  they  would  certainly  not  have  agreed  to 
pay  anything  like  13,000  for  the  testimony,  and  probably 
not  more  than  the  per  diem  allowance  and  traveling 
expenses.  These  preliminary  remarks  are  rendered  neces- 
sary by  the  ^;reat  stress  laid  on  the  fact  that  one  of  the 
conditions  of  the  defendants'  liability  was  giving  testi- 
mony by  the  plaintiff,  and  its  treatment  as  the  predomi- 
nant purpose  of  the  instrument,  and  as  indispensable  to 
enaUe  the  defendants  to  accomplish  the  object  they  had 
in  view  in  making  the  agreement. 
'  The  giving  of  testimony  by  the  plaintiff  is  not,  by 
the  t^rms  of  the  instrument,  a  necessary  condition  of  the 
defendant's  liability ;  he  might  even  die  before  it  could  be 
given,  and  yet  his  representatives  could  recover  if  the 
necessary  information  waa  given ;  it  is  but  one  of  the  con- 
ditions on  which  the  defendants  woidd'  be  liable;  the 
alternative  one  is  imparting  information  abieady  acquired 


132        OASES  IN  THE  SUPBEIOB  OOUET. 


Follak  r.  Gregorj  et  aL 


by  the  plaintiff,  provided  it  be  such  as  to  lead  to  a  snc- 
cessful  issue  in  the  pending  litigation.  The  independent 
covenant  of  the  plaintiff,  merely  to  hold  himself  in  readi- 
ness to  give  testimony  generally,  might  expose  him  to  a 
recoupment  in  damages,  but  would  not  by  implieatiou 
render  such  testifying  a  condition  precedent  to  the  right 
to  recover ;  because  the  parties,  having  expressly  declared 
what  those  conditions  should  be,  that  expression  neeessa- 
rily  excludes  any  implicatioiL  Ko  construction  of  the 
covenant  could  make  it  necessary  for  the  plaintiff  to  give 
testimony  as  well  as  information,  to  entitle  him  to  reoover, 
if  the  latter  be  sufficient  to  assist  the  defendant  in  suceeaEH 
fully  defending  himself  against  the  pending  claims ;  nay, 
even  if  the  testimony  given  by  the  plaintiff  waa  hostile  to 
the  interests  of  the  defendants,  he  would  still  have  the 
same  right,  provided  they  were  successful  and  the  inform- 
.  ation  given  by  him  contributed  to  such  success.  The 
compensation,  therefore,  was  not  for  both  united,  bat  for 
either  one,  wluch  formed  the  condition  of  Hie  right  to 
recover;  and  there  is  no  room  for  inferring,  in  a  eaae 
where  thft  plaintiff  could  recover  by  simply  establishiuig 
his  communication  of  the  efficacious  information,  without 
having  given  any  testimony,  that  his  becoming  a  witness 
constituted  any  part  of  the  consideration  for  such  liability. 
The  only  embarrassment  in  the  case  arises  from  the  fetdt, 
that  apparently  the  same  sum  of  money  is  to  be  paid  in 
either  event,  whether  the  plaintiff  only  gives  the  desired 
information  or  testifies  also ;  but  this  difficulty  is  easily 
solved,  as  it  is  only  one  of  construction,  for  it  will  be 
found  that  although  numerically  the  sum  is  the  same,  yet 
in  legal  character  it  becomes  two  sums  in  reference  to  the 
consideration ;  one  being  a  compensation  for  giving  valu- 
able information,  on  which  alone  tiie  right  to  such  com- 
pensation depends,  and  the  other  a  compensation  for 
giving  testimony,  on  which  alone  the  right  to  that  com- 
pensation depends*  There  is  no  question  that  the  parties 
in  this  case  could  have  entered  into  two  separate  stipula- 
tions, by  one  of  which  the  defendant  should  agree  to  pay 
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$3,000  for  the  desired  infonnation,  and  by  the  other  the 
like  sum  for  the  desured  testimony,  and  have  provided 
that  a  recovery  or  payment  upon  either  should  be  a  satis- 
&ciion  of  the  other  liability.  The  covenant  in  question 
does  no  more,  and  is  but  a  grammatical  condensation  of 
saeh  stipulations ;  the  creation  of  an  alternative  by  a  dis- 
junctive coigunction  must  operate  entirely  to  separate,  in 
meaning  and  effect,  the  two  branches  of  the  covenant 
They  become,  in  fact,  two  covenants,  with  a  different 
consideration  for  each,  entirely  disjoined,  both  in  the  basis 
and  proof  of  the  covenantor's  liability,  so  that  either 
might  have  been  omitted,  and  left  the  other  to  stand  upon 
its  own  merits.  This  is  the  natural  interpretation  of  the 
clause  in  question ;  but,  were  it  otherwise,  the  rule  is  well 
settled  that  any  reasonable  construction  is  to  be  adopted 
to  prevent  a  contract  from  failing  by  reason  of  illegality. 
{Ld.  Howden  v.  Swipsm,  10  Ad.  &  EL,  793 ;  8.  C,  37  Eng. 
Oom.  L.,  249.) 

It  remains  to  be  seen,  therefore,  only  how  far  the  intro- 
duction of  an  illegal  stipulation,  or  consideration,  in  an 
instrument,  or  a  clause  of  it,  affects  such  instrument  or 
clause.  And  upon  this  point  the  general  rule  is  that  the 
oommon  law  struggles  to  sustain  every  part  of  an  instru- 
ment from  which  the  illegidity  can  be  extracted;  it  is  only 
a  statute  which  makes  the  whole  void  by  reason  of  the  ille- 
gality of  one  of  its  i>arts.  (Bigots  CcLse^  11  B.,  26 ;  BanTc  of 
Austrdkma  v.  BreiUaU  6  E.  F.  Moore's  (P.  0.)  B.,  152 ; 
Cfurtis  V.  LeaviUt  15  If.  Y.  S.,  91.)  Illegality,  at  common 
law,  vitiates  a  contract  only  in  two  cases,  to  wit,  where 
liie  act  to  be  performed  is  illegal  or  the  consideration  is  so. 
In  Bo9e  V.  Truax^  (21  Barb<,  361,)  the  test  is  declared  to  be 
the  inseparability  of  the  legal  from  the  illegal  parts  of  the 
tmdartaking,  or  the  indivisibility  of  the  consideration ;  so 
ibBt  if  one  undertakes  to  do  an  illegal  as  well  as  a  legal  act 
fw  a  legid  consideration,  or  a  legal  act  for  a  consideration 
partly  tegal  and  partly  illegal,  and  there  is  no  mode  of 
determining  in  the  first  case  how  much  of  the  considera- 
tion was  tot  the  act  which  was  legal,  and  in  the  second 
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case  bow  much  of  the  act  was  for  the  part  of  the  con- 
sideration which  was  legal,  that  contract  becomes  invalid. 
Some  cases  do  not  even  go  as  far  as  this :  for  in  Bunn 
V.  Guy,  (1  Smith's  B.,  11,)  Lord  Ellbnbobough  held  a 
bond  to  be  good,  if  any  part  of  the  consideration  was 
good,  unless  a  statute  interfered,  and  he  reiterated  the 
same  view  in  Newman  v.  Newman^  (4  Maule  &  Selw.,  70.) 
The  same  doctrine  was  held  by  one  of  my  brethren,  when 
Assistant  Vice  Ohancellor,  {Jwrvis  y.  PecJCy  1  HoflOn.  Cfa. 
E.,  479.)  In  the  cases  of  CarUton  v.  Woods,  (8  Foster,  [N. 
H.,]  290,)  Yundt  v,  Roberts,  (  6  Serg.  &  Eawle,  137,)  and 
Fifozier  v.  Thompson,  (2  Watts  Sc  Serg.,  235,)  the  contract 
was  apportioned  for  the  legal  consideration,  it  being  in  the 
form  of  a  promissory  note.  In  Arhwright  v.  CantreUf  (7 
Ad.  &  EL,  565,)  and  NichoUs  v.  SWetUm,  (10  Q.  Bench  B., 
346,)  although  the  consideration  was  entire,  the  illegal  act 
to  be  done  tras  rejected  and  the  rest  left  valid.  In  Deering 
V.  Chapman,  (9  Shepley,  488,)  Woodruff  y.  Hiwman,  (11  Vt., 
592,)  and  Burt  v.  Place,  (6  Oow.,  431,)  the  contract  was 
declared  void,  because  part  of  the  consideration  was  in  vio- 
lation of  a  statute.  It  may  be  doubted,  however,  whether 
those  last  three  cases  are  not  contrary  to  .the  current  of 
authority,  and  whether  they  do  not  confound  the  casea 
where  a  statute  merely  forbids  an  act,  with  those  where  it 
makes  a  whole  instrument  void  which  attempts  to  cany 
it  out,  whatever  legal  stipulations  it  may  contain.  In  this 
case,  however,  the  instrument  itself  separates  the  two  parts 
of  the  contract,  or  rather  makes  two  for  two  different  con- 
siderations; and,  although  it  stipulates  only  to  be  liable  for 
but  one  payment,  even  if  both  acts  constituting  the  different 
considerations  be  done,  yet  it  also  requires  only  one  of 
those  acts  to  be  done  to  entitle  the  plaintiff  to  recover. 
It  clearly  stands  the  test  furnished  by  Mr.  Ohitty  to  discover 
whether  any  part  of  a  contract  be  illegal,  to  wit,  that  the 
plaintiff  requires  no  aid  from  the  illegal  part  to  secure 
his  right  to  the  legal.  (Ohit.  on  Oont,  5th  Am.  ed.,  657.) 
That  test  is  also  approved  of  in  Oray  v.  Hook,  (4  Oomst., 
449.)    It  is  to  be  observed  in  this  case,  that  the  seal  to  the 
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infltnimeDt  is  stifBideiit  coBsideration  for  the  performanoe 
of  the  covenant  by  the  defendant,  and  that  the  oommuni- 
cation  of  the  desired  information,  or  giving  the  beneficial 
testimony,  are  made  mere  conditions.  It  is  true  that  if 
the  only  condition  were  to  give  the  required  testimony,  and 
that  were  ill^al,  the  Court  would  have  a  right  to  presume 
file  giving  of  such  testimony  to  be  the  consideration  of  the 
oov^iant ;  but  where  there  is  another  condition,  on  the  per- 
formance of  which  alone  the  plaintiff  is  to  become  entitled 
to  the  same  amount,  and  which  is  perfectly  legal,  it  cannot 
be  said  that  fiom  the  face  of  the  instrument  the  Oourt 
have  a  right  to  presume  that  the  consideration  of  the  cove- 
nant was  an  undertaking  to  give  testimony  beneficial  to 
the  d^sndants.  It  is  to  be  recollected  that  it  is  a  cove- 
nant of  the^tter,  who  are  entirely  ignorant  of  the  nature 
of  the  plaintiff's  information,  and  whether  his  testimony 
would  not  or  would  be  needful ;  and  even  if  the  plaintiff 
knew  that  the  condition  as  to  the  testimony  was  illegal, 
and  that  he  could  not  recover  if  that  were  the  considera- 
tion, bat  that  such  testimony  was  not  indispensable,  he 
had  a  right  to  risk  his  right  of  compensation  upon  the 
other  ground  of  the  practical  effect  of  his  mere  information. 
If  there  were' an  answer  setting  up  an  Ulegal  contract 
dehors  ihe  instrument,  and  there  was  extrinsic  evidence  to 
Tlftoye  it,  of  course  the  mere  seal  would  prove  no  barrier  in 
this  case  to  such  a  defense;  but  there  is  no  such  defense, 
and  no  such  proof,  and  the  defendants  rely  on  the  legal 
interpretation  of  the  instrument  itself  to  make  the  cove- 
nant void.  The  plaintiff,  therefore,  derives  no  aid  fix>m 
the  supposed  illegal  part  of  the  instrument,  according  to 
its  legal  interpretation,  in  order  to  be  entitled  to  compen- 
sation for  ^vlng  his  information ;  he  is  not  bound  by  the 
conditions  to  give  his  testimony  at  all  in  order  to  receive 
that  compensation,  and  were  it  not,  in  fact,  that  his 
affidavit  is  introduced,  as  the  mode  and  evidence  of 
his  communicating  the  desired  information,  there  would 
be  nothing  to  show  that  he  gave  his  testimony;  at  all 
events,  it  was  not  necessary  for  him  to  rely  on  it  as  testi- 
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ibony ,  even  if  it  were  so,  which  it  probably  was  noi  within 
the  meftniDg  of  the  oovenant>  as  it  was  not  on  a  trial, 
although  the  result  of  the  disGlosnre  was  to  induce  the  de- 
fendants' adversaries  to  abandon  the  litigation.   Whether  ife 
eame  within  the  other  description  in  the  coyenant,  is  another 
question.    At  all  events,  what  has  been  said  is  sufficient 
to  shoY  that  the  plaintiff's  right  to  recover  on  the  face  of 
this  instrument,  acccnding  to  the  legal  force  of  its  pioper 
interpretation,  requires  no  aid  from  his  giving  testimony. 
I  have  referred  to  the  separate  covenant  of  the  plaintiff, 
in  the  same  instrument,  ^*to  hold  himself  in  readiness  to 
^give  his  testimimy,  on  impart  his  inf<»mati(NOt  as  above 
^as  an  expert,'*  as  not  furnishing  by  implication  the  con- 
rideration  for  the  defendants'  covenant.    But  if  it  were  ttie 
only  place  where  we  could  look  for  a  considerAion  stand- 
ing by  itself,  it  could  not  be  construed  to  mean  to  give  only 
favorable  testimony;  which  would  be  his  going  out  of  the^ 
way  to  make  the  contract  illegal.    In  &ct,  it  is  hardly  a 
covenant  to  give  testimony,  which  he  could  be  compelled  to 
do,  but  merely  to  be  in  a  position  to  give  it  when  called  on. 
1%6  words  ''us  nftotw"  clearly  refer  only  to  the  infoimatioii, 
since  the  defendants,  being  declared  to  be  ignorant  what 
the  information  was,  could  hardly  be  understood  to  speak 
of  the  testimony  as  being  that  of  an  expert,  although  they 
might  of  the  information.    For  any  refusal  of  the  plaintiff, 
under  tiiis  covenant,  both  to  testify  and  give  information, 
he  is  only  liable  in  damages;  and  it  is  clear  that,  even  if 
the  testimony  he  should  give  were  prejudicial,  the  defend- 
ants could  not  recover  at  all,  and  that  damages  for  not 
testifying,  or  being  away  when  needed^  would  only  be 
recoverable  by  way  of  recoupment  against  any  sum  due 
for  giving  information,  by  reason  of  being  in  the  same 
instrument,  and  not  by  way  of  diminution  of  the  value  of 
the  plaintiff's  services;  but,  in  fact,  this  covenant  is  also 
in  the  alternative,  so  that  the  plaintiff  esci^es  liability  on 
it,  if  he  does  either  of  the  two,  the  election  being  with  him. 
The  covenant  to  pay  a  per  diem  allowance  for  attmdanee 
as  an  expert,  cannot  make  a  covenant  merely  to  attend  as 
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a  witness  illegal,  OT  change  it  by  interpretation  into  one  to 
give  favorable  testimony,  however  proper  it  might  be  (if 
the  allowance  wei^p  very  large)  as  evidence  to  show,  with 
otlier  cirenmstances,  an  extrinsic  illegal  understanding. 

It  is  not  unnatoral  to  assume  that  no  part  of  an  instra- 
ment  containing  many  stipulations  would  have  been 
signed  unless  the  parties  understood  that  all  such  stipula- 
tions could  and  would  be  carried  out,  and  therefore,  in 
one  sense,  every  stipulation  may  be  considered  to  be  part 
of  the  consideration  for  every  other  ohe  in  such  instrn* 
ment ;  but  the  law  does  not  presume  such  to  be  the  case, 
and  it  dep^ids  upon  the  relation  of  such  stipulations  to  each 
other,  as  established  in  the  instrument,  or  oi  the  acts  for 
which  they  undertake,  whether  they  are  to  be  construed 
as  in  law  mutual  ccmsiderations ;  and  more  particularly  are 
they  to  be  considered  independent  where  one  is  illegal. 
The  case  of  NimoUs  v.  Si/reUaUf  (uM  8up.J  goes  farther  than 
this,  for,  wh^re  the  covenants  were  plainly  considerations 
for  each  other,  an  illegal  covenant  was  avoided  and  a  legal 
one  sustained,  although  the  same  consideration  applied  to 
both.  In  this  case  the  tendency  to  look  upon  the  instru- 
ment as  one  entire  contract  to  make  the  plaintiff  as  avail- 
able as  possible  as  an  expert  and  witness,  is  still  further 
sustained  by  the  extrinsic  evidence  that  the  testimony  of 
the  pJaintiff  was  so  usefiil,  not  to  say  indispensable,  to  the 
making  of  his  information  available,  but  that  tendency  musk 
yield  to  the  legid  interpretation  of  each  part  of  the  instru^ 
ment,  and  the  duties  it  imposed  and  right  it  gave. 

It  seems  to  me  that  every  point  that  could  be  legally 
steained  so  as  to  exclude  so  ungracious  a  defense  as  this^ 
riioold  be  invoked  for  the  purpose.  The  plaintiff;  at  great 
kd>or  and  exp^iee,  procured  the  valuable  infiormation,  and 
the  defendants  agreed  to  pay  $3,000  for  it,  if  it  accom-* 
plished  a  certain  end,  and  after  it  has  done  so,  they  now 
seek  to  set  up  a  technical  illegality  to  defeat  the  plaintiff's 
action,  if  the  disclosure  of  such  information,  being  legal,  can 
be  brought  within  any  of  the  rules  applicable  to  work  done 
or  goods  sold,  so  as  to  make  the  defendants  liable  for  its 
Boew.— Vol.  IX.         18 
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value.  I  think  the  covenant  in  this  case  onght  to  be 
admitted  to  be  the  measure  of  that  value,  as  in  other 
cases.  • 

I  have  assumed  throughout  that  the  consideration  of 
giving  testimony  favorable  to  the  defendants  was  ille- 
gal, but  I  do  not  wish  to  be  understood  as  meaning  to 
express  any  opinion  on  that  point.    The  case  of  Yeatman 
V.  Dempsey^  (7  J.  Scott  B.,  [N.  S.,]  628,)  is  very  strong 
against  it.    It  would  seem  very  illogical  or  unjust  in  that 
case  to  have  allowed  the  plaintiff  to  have  recoveifed  sub- 
stantial damages,  unless  the  absence  of  the  testimony  of 
the  defendant  was  proved  to  have  been  positively  injuri- 
ous :  the  action  being  on  the  contract  to  perform  the  speci- 
fied services  for  the  price  therein  mentioned,  and  not  as 
any  general  duty,  it  would  seem  to  sanction  his  right  to 
recover  for  midx  services  in  proportion  to  their  benefit 
to  the  plaintiff.    Assuming  that  such  contracts  lead  to 
P^ijury,  I  have  never  been  able  to  appreciate  the  distino- 
tion  made  in  favor  of  a  witness  interested  in  the  convic- 
tion of  an  offender  criminally,  that  he  is  entitled  to  the 
reward  from  motives  of  public  policy ;  that  might  lead  to 
depriving  him  of  the  reward,  because  no  man  should  be 
allowed  to  disqualify  himself  from  being  a  witness ;  but, 
if  such  contracts  are  illegal  in  a  private  suit,  because  it 
leads  to  pe]jury,.how  much  more  dangerous  to  place  the 
life  and  liberty  of  an  accused  man  at  its  mercy.    I  have 
also  not  deemed  it  necessary  to  defend  the  covenant  to 
pay  a  certain  price  for  information  leading  to  success  in  a 
lawsuit  from  the  objection  of  illegality.    Stanley  v.  Jones, 
(7  Bing.  B.,  369,)  proceeded  solely  on  the  ground  that  the 
agreement  sued  on  was  <5hampertous ;  that  difficulty  is 
removed  by  the  Bevised  Statutes,  (Sedgtviok  v.  Stanton^  14 
N.  Y.  B.,  289 ;)  any  views  casually  thrown  out  in  that  case 
seem  to  be  overruled  in  Teatman  v.  Dempsey,  (tibi  sup.  J 
where  the  plaintiff  was  allowed  to  recover  substantisd 
damages,  upon  an  agreement  to  attend  on  a  trial  and 
give  information  collected  to  qualify  the  defendant  to 
become  a  witness.    The  contract  in  the  case  before  us 
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was  free  from  such  vice,  because  it  was  to  pay  the  price 
of  information  already  collected,  when  communicated. 

I  have  already  stated  that  I  do  not  read  the  covenant 
of  the  plaintiff  in  the  instrument  in  suit  as  agreeing  to 
give  testimony  to  enable  the  defendants  to  succeed,  being 
merely  '*to  hold  himself  in  readiness,"  which  is  not  to 
embarrass  himself  by  anything  which  could  prevent  him, 
and  to  be  near  at  hand  in  case  of  need.  I  also  have  not 
been  able  to  find  in  the  covenant  to  pay  the  plaintiff  his 
traveling  expenses  and  a  daily  compensation  for  his  ser- 
vices as  a  scientific  expert,  anything  said  as  to  testimony 
or  his  being  a  witness,  and  unless  the  whole  instrument  is 
so  redolent  of  nothing  but  a  design  to  induce  the  plaintiff 
to  warp  his  testimony  in  the  defendants'  favor  as  to  taint 
every  part  of  it,  I  should  be  inclined  to  think  the  plaintiff 
conld  recover  upon  that  covenant,  even  without  being  a 
witness,  particularly  as  the  payments  are  to  be  made  from 
time  to  time  in  the  progress  of  the  cause,  and  he  could 
not  be  perpetually  a  witness.  I  have  already  stated  my 
views  of  the  whole  instrument ;  they  are  such  as  to  let 
the  covenant  last  mentioned  stand  upon  its  own  merits, 
which  I  do  not  perceive  to  be  affected  by  any  illegal 
purpose. 

The  evidence  on  the  trial  was  sufficient  to  have  gone  to 
the  Jury  under  proper  instructions,  of  the  identity  of  the 
information  conmiunicated  by  the  plaintiff  with  that  recited 
in  the  agreement,  of  the  termination  of  the  litigation  of 
Hie  defendants  satisfactory  to  their  interests,  and  of  the 
tendency  and  agency  of  such  information  in  bringing 
about  such  a  result.  I  think,  therefore,  the  complaint 
was  improperly  dismissed,  and  there  ought  to  be  a  new 
trial  with  costs  to  abide  the  event. 

Judgment  affirmed. 
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BoBBBT  and  William  Blaxely,  Plaintiff  and  Bespond- 
ents,  V.  Fbedebiok  Jagobsok  et  aL,  Borvivois  of  Joseph 
W.  Oodles,  deceased,  Defendants  and  Appellants. 

1.  The  defendants,  dd  credere  factors,  on  being  applied  to  by  their  principals 
for  advances,  rendered  an  account  of  sales,  showing  sales  at  rarious  dates, 
and  specifying  an  average  date  at  which  the  total  balance  would  become 
due,  and  gave  their  acceptances  for  the  amount^  payable  at  that  date;  but 
before  the  acceptances  matured  they  gave  their  principals  notice  that  they 
could  not  pay  them,  ffeldj  that  the  giving  of  the  acceptances  was  no  b&r 
to  an  action  by  the  principals  against  the  factors,  upon  their  liability  as 
such,  and  that  in  such  action  the  defendants  were  liable  for  interest  from 
the  day  specified,  without  any  further  demand. 

2.  In  such  an  action,  an  answer  by  the  defendants,  alleging  that  they  gare 
such  acceptances  for  the  amount,  which  the  plaintiffs  had  never  surren- 
dered, was  struck  out  upon  motion  as  sham,  and  judgment  entered  for  the 
amount  daimed,  with  interest  from  the  date  specified  as  the  average 
maturity  of  the  credits. 

Beldf  on  i^peal,  that  as  this  was  the  amount  which  the  plaintiff  were 
entitled  to  |fe  paid,  and  was  the  precise  sum  which  would  have  been 
recovered  on  the  acceptances,  the  judgment  was  right  and  must  be 
affirmed. 
3^  Add  crtdere  factor,  who  by  the  default  of  purchasers  has  become  liable 
to  pay  the  price  to  his  principal,  is  chargeable  with  interest^  without 
demand.    Per  Robebtsok,  J. 

(Before  Bosworth,  Ch.  J.,  Hoffman  and  Robertson,  J.  J.) 
Heard,  December  11,  1861;  decided,  December  28, 18Q1. 

This  apiiealjalthough  nominally  fiom  the  judgment,  was, 
in  fact,  from  an  order  striking  out  the  answer  of  the 
defendants  as  diam.  The  action  was  commenced  on 
the  14th  oi  August,  1861,  by  Bobert  and  William  Blakely 
against  Frederick  Jacobson  and  Joseph  W.  €k)rlies,  Junior, 
survivors  of  Joseph  W.  Oorlies,  deceased;  and  the  follow- 
ing matters  are  set  out  in  the  complaint,  viz. : 

Prior  and  up  to  the  25th  of  October,  1860,  the  plaintifiTs 
were  i)artners,  under  the  name  of  Bobert  Blakely  &  Son, 
and  the  defendants,  and  one  Joseph  W.  Oorlies,  now 
deceased,  were  also  partners,  under  the  name  of  Joseph 
W.  Oorlies  &  Oo.   The  former  firm  consigned  to  the  latter, 
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ofc  yarioos  times  before  and  after  tbe  2d  of  July,  I860,  and 
prior  to  saeh  25Ui  of  October,  merchandiae,  set  oat  in  a 
sdiednle  annexBd  to  tbe  complaint,  to  be  sold  by  tbem  for 
a  dd  credere  commission  of  five  pw  oent  to  be  allowed 
them.  The  firm  of  Oodies  &  Co.,  for  sndb  eommissiop, 
agreed  iritb  the  plaintiffia  to  sell  sadi  merchandise  and  be 
responsible  to  tbem  for  the  prices  theieof,  and  sold  such 
merchandise  at  various  times  in  August,  September  and 
October,  1860,  during  the  life-time  of  Joseph  W.  Oorlies, 
on  the  credit,  at  the  times  and  for  the  prices  menti^med  in 
such  schedule,  leaving  a  net  aggrc^to  sum  of  96,280  iV^ 
doe,  after  deducting  such  commission;  such  sum  was  iwy- 
able  to  the  plainti£b  on  the  12th  of  May,  1861 ;  that  oertain 
credits  due  to  Oorlies  &  Co.,  and  interest,  reduce  soch 
indebtedness  to  $3,430^,  whidb  sum  became  due  on  the 
12tih  day  of  May,  1861,  and  the  defendants  promised  to 
pay  the  same ;  the  plmntifb  demanded  but  did  not  reorive 
payment  of  such  amount. 

The  schedule  annexed  to  the  complaint  is  headed  ''Sales 
by  Jos.  W.  Oorlies  &  Oo.,  for  account  B.  Blakdy  &  Son,'' 
contains  a  list  of  merdiandise  sold  at  various  dates  from 
July  2d  to  October  23d,  1861,  indusive,  and  their  prices  and 
the  credit  on  wUch  they  were  sold;  which  prices  amount 
to  $6,718  M  •'  from  that  are  deducted  therein  certain  sums 
for  defective  measurement,  and  other  charges,  and  the 
commissioiK,  leaving  a  balance  of  $6,288 jVb  due:  oppo- 
site to  which  balance  ore  the  words,  **Proc.  due  May  9, 
12, 1861.''  13ie  schedule  is  signed  with  the  names  of  the 
defendants'  firm,  and  dated  December  26«h,  186a 

The  answer  admits  the  partnmithip  of  the  plaintifBl,  but 
avers  them  to  be  residents  of  the  State  of  Vermont  It 
admits  the  consignment  to  the  firm  oi  Joseph  W.  Oorlies 
&  Oo.  of  the  merchandise  motioned  in  the  schedule 
annexed  to  the  complaint,  and  that  such  firm  agreed  to 
sell  such  merchandise,  and  ''to  guarmtUf  AepaifmeiU  of  the 
*^price8  ofsneh  sales  at  ^maturi$y  thereef"  to  the  plaintiA 
for  the  considcKation  mentioned  in  the  compkuntb  It  idso 
admits  the  sailes  fiw  tbe  times,  prices  and  csedife  mentioned 
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in  the  schedule  annexed  thereto.  It  denies,  however,  that 
by  the  terms  of  the  original  contract  the  proceeds  of  the 
sales  became  due  to  the  plaintiflis^on  the  12th  of  May,  1861, 
but  alleges  that  they  became  payable  on  demand,  at  and 
after  the  expiration  of  the  credit  given  on  each  sale.  It 
farther  avers  that  after  such  sales,  and  before  the  matnrity 
of  the  credit  of  any  of  them,  the  defendants,  at  the  plain- 
tiflEs'  instance,  and  for  their  benefit,  advanced  thereon  their 
acceptances  for  the  entire  amount  for  which  the  firm  of 
Oorlies  &  Oo.  could  be  liable.  Those  acceptances  matured 
on  the  12th  of  May,  1861,  and  w^re  delivered  to  the  plain- 
tiffs  and  accepted  by  them  in  full  extinguishment  of  the 
liability  of  that  firm,  amounting  to  the  sum  of  |3,430n^> 
on  account  of  the  before  mentioned  consigBment  and 
guaranty.  The  answer  also  admits  a  demand  before  suit, 
but  avers  that  such  acceptances  were  ^^not  returned  or 
mrrendered  up^^*  and  never  have  been. 

The  motion  to  strike  out  such  answer  was  made  upon 
an  affidavit  of  the  plaintiff,  Bobert  Blakely,  and  one 
William  B.  Lynes,  and  was  opposed  upon  an  affidavit  of 
Frederick  Jacobson,  one  of  the  defendants.  The  plain- 
tilT's  affidavit  alleges  the  following  facts :  **  The  schedule 
*'  annexed  to  the  complaint  is  a  copy  of  an  account  made 
"  and  rendered  by  the  firm  of  Oorlies  &  Oo.  to  the  plain- 
" tiff's  firm;"  the  credit  upon  all  the  sales  mentioned  in 
the  complaint  had  expired  before  the  beginning  of  this 
action ;  the  acceptances  mentioned  in  the  answer  were  not 
delivered  to  or  accepted  by  the  plaintifiSs  in  full,  or  any 
discbarge  of  the  liability  of  the  firm  of  Oorlies  &  Oo.,  or 
the  defendants  as  survivors,  and  are  ready  to  be  delivered 
up  to  them ;  the  plaintifb  wrote  a]|)out  the  24th  of  Deoem- 
ber,  1860,  to  the  defendants,  requesting  payment  of  what 
was  due  to  them,  or  some  part  thereof,  or  at  any  rate 
some  money,  and  about  the  29th  of  December,  1860, 
received  a  reply  firom  the  defendants  dated  on  the  27th,  in 
which  the  latter  say :  ''  We  have  yours  of  the  24th  inst., 
^*and  now  i'nclose  your  ai^xmnU.  We  cannot  send  you 
"  money,  for  it  cannot  be  got.    The  best  thing  we  can  do 
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for  yon  ia  to  give  yoa  the  indoeed  aooeptanoes,  mod 
your  hink  muM  do  ihem  for  you.  In  raeh  times  they 
most  help  you,  for  you  give  them  papor  in  easy  times, 
^  when  they  want  it."  In  such  letter  the  plaintUft  leoeived 
the  inclosed  acoeptances  and  said  statement  of  accounts. 
The  plaintiffe  procured  one  of  such  acceptances  to  be  cashed, 
but  had  to  i»ay  it  before  due,  because  they  were  infonned 
tiie  defendants  could  not  pay  it.  The  aflSdavit  of  Lynes 
is  to  the  effect  that  he  tendered  back  the  acceptances  and 
demanded  payment  of  tiie  sum  due  the  plmntifb,  which  was 
refused.  The  affidavit  of  the  defendant  Jacobson  meiely 
states  that  the  acceptances  in  question  were  not  given  as 
advances  on  the  consignment  in  question,  but  for  balances 
of  sales  and  to  dose  the  account.  There  is  no  other  evi- 
dence in  the  record  of  any  other  mode  of  making  any 
agreement  respecting  such  acceptances  than  the  letters 
before  mentioned,  the  transmission  of  such  acceptances 
and  the  use  of  one  of  them  by  the  plaintiffs. 

The  moti<m  to  strike  out  the  answer  was  granted  at  a 
Special  Term  held  by  Mr.  Justice  Woobbuff  on  the  8th 
of  October,  1861;  and  the  plaintiffs  thereupon  entered 
judgment  against  the  defendants  for  the  sum  daime^, 
with  interest,  as  if  upon  failure  to  answer.  From  this 
judgment  the  defendants  took  the  present  appeal,  stating 
in  their  notice  of  appeal  that  they  would  review  the  order 
striking  out  the  answer. 

WHUam  B.  Le^ds^  for  defendants,  (appellants.) 
After  reviewing  the  allegations  of  the  pleadings  and 
affidavits,  and  insisting  on  the  sufficiency  of  the  answer,  at 
least  for  the  purposes  of  a  trial,  argued  the  following  points : 
L  The  true  engagement  of  a  factor  del  credere  is  merely 
to  pay  the  debt,  if  it  is  not  punctually  discharged  by  the 
buyer ;  hence  it  is  well  established  that  he  is  not  liable 
until  there  has  been  a  de&ult  of  the  buyer.  (Story  on 
Agency,  p.  254,  %  216 ;  Thompson  v.  PerTdne^  3  Mason  B., 
232;  Wolff  V.  Koppd,  5  Hill,  468;  Couturier  y.  HaetU, 
8  Exch.,  [Wels.  O.  &  G.,]  40.) 
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n.  A  factor  dd  ereiere  is  not  liable  to  an  adion  f<^ 
goods  sold  until  demand  by  the  prindpal  or  instnictkm  to 
remit  {Leveridk  v.  Meigs^  1  Oow.,  646;  Wuldmv.  OtrafU^ 
2  Abb.  Pr.  TL,  301 ;  Goolejf  y.  BMs,  24  Wend.,  203;  iBev- 
haehr.  MoUmanHy  2  Duer,  252. 

III.  In  Hmiachy.  MoUmann,  <2  Daer,  259,)  the  learned 
Oonrt  says :  *^  We  exceedingly  donbt  whether  a  iM  €$fed$re 
agent  may>  in  his  discretion,  charge  himself  immediately 
with  the  piice  of  goods  soM  upon  <»edit»"  In  this  case 
the  agent  ay^aged  tiie  ni«tarity  of  the  sales  and  dis- 
counted the  ayerage  a^  6  per  cent  per  annum,  and  imme- 
diatdy  remitted  to  his  principals  net  proceeds  by  bill, 
whidi  bill  was  subsequently  dishonored. 

The  judgment  should  be  set  aside  and  tiie  Mfder  of  the 
Bpedal  Term  leyersed. 

Augustm  F.  Smithy  for  plaintiflBs,  (respondents*) 

1.  The  design  of  the  answer  seems  to  be  to  .make  two 
defenses :  1.  That  the  acceptances  'extinguished  the  ori- 
^nal  obligation,  and  that  an  action  can  be  maintained 
only  upon  them. 

The  answer  to  jtihis  is :  A.  That  by  the  law,  as  estab- 
lished in  this  State,  the  promise  of  one  or  all  of  seyeral 
debtors  is  no  consideration  for  a  promise  (if  made  out) 
to  discharge  one  or  all  of  the  debtors;  the  originar debt 
remains.  {Coh  y.  Sachett,  1  HUl,  616;  HiU  y.  Beebe,  3 
Kern.,  662.)  B.  The  affidayit  of  the  plaintiff  shows  how 
the  acceptances  wer^  given,  and  that  it  was  at  the 
instance  of  the  defendant,  and  that  no  promise  whatever 
was  made.    ' 

2.  That  the  acceptances  were  not  delivered  up  at  the 
time  of  the  demand. 

To  this  the  answer  is : 

A.  That  it  was  sufficient  to  produce  and  cancel  the 
acceptances  at  the  trial,  as  was  done  here  upon  the  mo- 
lion.  {NeUis  y.  Bradlm^j  1  Sandf.  S.  O.  B.,  660 ;  ThursUm  v. 
BlamhMrd,  22  Pick.,  18;  Nichok  y.  Michael,  23  K  Y. 
B.,264.) 
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*   B.  The  answer  does  not  aver  tbat  the  acceptances  were 
not  tendered*    In  fact  they  were. 

BoswoBTH,  Gh.  J.    The  contract  between  fbe  t»artiesi  as 
.  stated  in  the  complaint,  was,  that  Joseph  W.  porlies  ft  Go. 
**  andertook  and  agreed  with  the  plaintiff  to  sell  said  goods,  ' 
and  to  be  responsible  for  the  prices  of  the  said  goods." 

The  answer  states  that  said  firm  '^agreed  to  sell  said 
goods,  and  to  gnaranty  the  payment  of  the  prices  of 
said  sales,  at  the  maturity  thereof,  to  the  plaintiffs."  It  is 
undisputed  that  the  sales,  by  average,  matured  May  9th, 
12th,  1861,  and  that  the  balance  due  plaintiff  is  the  pre- 
cise principal  sum  for  which  judgment  is  entered.  ^  The 
judgment  is  for  said  principal  sum  of  $  3,430 1^^^,  and 
interest  thereon  from  said  May  12th. 

The  present  defendants  rendered  an  account,  as  early  as 
December  27th,  1860,  in  which  they  made  themselves 
debtors  as  of  May  12th,  1861,  and  sent  their  acceptances 
to  the  plaintifb  for  the  correct  balance  maturing  that  di^y. 
By  that  operation  they  secured  the  use  of  the  amount  of 
all  sales  maturing  before  May  12th,  up  to  that  dato. 

The  giving  4>f  the  acceptances  shows  a  clear  purpose  in 
the  defendants  to  make  themselves  liable,  unconditionally, 
and  for  interest  subsequent  to  May  12th  if  payment  was 
not  made  on  tbat  day,  as  well  as  for  the  principal  itself. 
And  this  is  bat  mere  equity,  they  having  had  the  proceeds 
of  the  sales  to  Aeir  own  use. 

Before  tiie  aocepUuices  matured  they  notified  the  plain* 
tift  of  their  inability  to  pay  them. 

The  defendants'' having  in  writing  agreed,  by  their 
aeoeptances,  to  pay  on  the  12tb  of  May  the  precise  princi* 
pal  sam  for  which  judgment  is  taken,  and  thus  having 
obtained  till  that  time  the  use  of  the  amount  <>f  eitl  sales 
matiHUig  prior  to  that  day,  and  before  that  day  arrived 
having  Aottfled  the  plaintiffii  that  they  could  not  pay,  any 
subsequent  or  other  d^nand  became  unnecessary,  and  they 
ought,  in  equity  and  ifood  oonsdeQce^  to  pay  interest  from 
MaylSth. 

B08W.--JX.        IS 
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A  suit  on  the  acceptances  would  necessarily  have  resulted 
in  a  judgment  for  the  precise  amount  of  the  oue  entered. 
And  the  giving  and  taking  of  the  acceptances  is  no  bar  to 

I  an  action  on  the  original  cause  of  action.     Joseph  W« 

Ck>rlies  having  died  October  26th,  1860,  before  the  accept- 
ances were  |^ven,  the  persons  liable  as  such  acoeptorst 
and  on  the  original  contract,  (as  contracting  parties,)  are 

I  the  same. 

If,  as  stated  in  the  appellants*  points,  ^Hhe  legal  effect 

I  of  the  acoeptances  was  to  certify  to  the  plaintiffs,  that  on 

I  the  12th  of  May,  1861,  the  acceptors  would  have  on  hand 

fiinds  of  the  plaintiffs  to  the  amount  of  the  acceptances^ 
which  they  would  pay  to  the  owners  and  holders  of  the 
acceptances,^  then,  inasmuch  as  before  the  12th  of  May, 
1861,  they  notified  the  plaintiffs  they  could  not  pay,  or,  in 
other  words,  would  not  pay  ^  the  plaintiffs,  as  holders  of 
tl)0  acceptances  and  consignors  of  the  goods,  have  a  strict 
right  to  be  paid  the  amount  of  the  acceptances,  and  interest 
thereon  from  their  maturity.  For  that  sum  the  judgment 
is  given.  The  answer  presented  no  question  of  substance 
to  be  tried,  in  respect  to  which  the  parties  do  not  agree* 
The  judgment  should  be  affirmed. 

Hoffman,  J*,  concnrred  in  this  opinion. 

BoBEsmoSf  J.  The  only  prejudice  to  the  defendants 
ariringfrmn  the  striking  (mt  of  the  answer,  and  thus  depriv- 
ing them  of  any  defense  to  any  part  of  the  darm  of  the 
plaintift  which  it  sets  up,  of  which  they  complain,  relates 
to  interest,  being  for  the  time  between  tiie  average  date  of 
the  sales  of  merdtandise  by  the  defendants  and  the  demand 
of  payment.  The  Interest  actually  allowed  is,  ot  course, 
the  same,  whether  calculated  on  the  whole  amount  from 
such  average  date,  or  on  the  proeeeds  of  each  si^e  from  the 
time  the  credits  on  them  respectively  expired.  Interest  is 
always  payable  on  a  contract  to  pay  a  specified  sum  of 
money  on  a  fixed  day,  or  on  a  special  contract.  {Van  Jfon«- 
9elaer  v.  Jewett^  2  Oomst.,  135;  WiUiams  v,  Sherman,  7 
Wend.,  109;  Feeter  v.  Heath,  11  Id.,  477 ;  StiU  v.  HaU,  20 
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Id.,  61.)  If,  theiefoie,  the  oontiact  of  the  defendants 
with  the  plaintifib,  in  consideration  of  tiie  commission,  was 
that  tlie  latter  should  be  paid,  either  by  the  purchaser  or 
himself,  the  proceeds  of  each  sale,  on  the  day  the  credit 
given  thereon  expired,  without  any  demand  by  the  plain- 
tiff from  either,  or  any  other  step  to  be  taken  to  malce  the 
defendants  liable,  they  were  chargeable  with  interest,  from 
(he  expiration  of  such  credit  What  the  liability  of  the 
de£mdants  was,  depends  upon  the  effect  given  by  law  to 
the  payment  of  what  is  termed  a  del  credere  commission ; 
whether  it  raises  a  mere  guaranty  of  the  solvency  of  pur- 
chasers from  the  factor  on  sales  by  him  of  the  merchandise 
of  the  principal,  requiring  some  steps  by  the  latter,  to 
ascertain  the  readiness  of  the  purchaser  to  pay,  by  action, 
or  at  least  demand,  and  some  notice  to  the  factor  that  such 
purchase  has  not  paid,  and  he  is  looked  to  by  means  of 
a  demand,  or  whether  it  is  an  absolute  undertaking  by  tDe 
&ctor  that  tke  purchaser  will  pay,  on  the  expiration  of  the 
ciedit,  and  that  if  he  does  not,  he,  the  factor  will,  without 
any  demand  or  notice. 

The  Italian  words  used  to  express  the  nature  of  such  a 
contract  have  been  employed  in  almost  every  legal  decision 
upon  the  subject,  and  certainly  in  every  elementary  work, 
are  ta<»tly  admitted  thereby  to  embody  its  essence.  Their 
proper  original  meaning  ought,  therefore,  to  throw  some 
light  upon  its  nature.  Mr.  Bell,  in  his  Oommentaries, 
states  it  to  mean  a  liability  like  that  upon  a  loan  of  money 
by  the  principal  to  the  factor.  This  meaning  is  substan- 
tially adopted  in  all  elementary  works,  (5  Oom.  Dig.,  [E.,] 
55;  1  C!om.on  Oont,  253;  2  Kent  Oom.,  487,  [Isted.;] 
Paley  on  Agency,  41;  3  Obit.  Com.  L.,  194,  220,  221; 
1  livermore,  409;)  and  in  all  decisions  in  England  down 
to  that  of  Morris  v.  CleMhy,  (4  Maule  &  Sel.,  566,  574, 
575.)  In  Qrove  v.  DuhoiSy  (1  D.  &  E.,  115,)  Lord  Mans* 
ITELB  stated  it  to  be  an  absolute  engagement  to  the  prin* 
cipal  from  the  broker;  that  it  made  him  liable  in  the  first 
instance,,  and  tl^kt  there  was  no  occasion  for  the  principal 
to  communicate  with  the  parties  contracting  with  the 
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4>roker  in  the  fifst  place,  though  he  might  resort  to  them 
as  collateral  security ;  aad  Justice  BuiiiiEB  remarked  that 
he  had  never  heard  the  inquiry  made  if  there  had  been  a 
demand.  Justice  Oowbn,  in  Wolf  y.  Koppel,  (5  Hill,  459,) 
understood  Lord  MANSFiEiiD,  in  such  case,  as  considering 
the  factor  to  be  the  principal  debtor  and  the  purchasers  as 
mere  accessorial.  Ix>rd  Ellenbobough,  in  WienhoU  ▼• 
jRobertSy  (2  Oamp.,  587,)  considered  the  del  credere  broker 
as  the  owner  of  the  policy.  Ohambbe,  J.,  held  the  same 
doctrine  in  HoughUm  y.  MaMhewi^  (3  Bos.  &  Pul.,  489.) 
Ohitty,  in  his  Oommercial  Law,  (194,  220,  3d  yol.,)  states 
that  the  factor  may  be  sued  fw  goods  sold  as  purchaser, 
and  such  seems  to  be  the  view  of  Pabkeb,  J.,  in  Swan  r. 
Nesmith,  (7  Pick.,  220.)  In  this  State,  in  the  case  of 
Lecerick  y.  Meig$^  (1  Oow.,  663,)  Justice  Woodwobth  sub- 
stantially recognizes  the  same  doctrine  when  he  declares 
t&e  factor  to  be  bound  to  pay  the  price  at  all  events, 
although  he  seems  to  hare  been  perplexed  to  reconcile  it 
with  that  laid  down  in  M(Hrris  y.  Cleashft  {uti  M|h,)  and 
some  subsequent  English  cases.  In  the  case  <^  Wolff  v. 
Koppd,  (5  Hill,  450;  8.,  C,  2  Den.,  371,)  where  the  ques- 
tion seems  to  have  fairly  arisen  in  this  State,  out  of  the 
effect  of  the  statute  of  frauds  on  such  a  contract,  it  has 
been  set  at  rest  The  proposition  is  fairly  met,  both  in  the 
jHrevailing  and  dissenting  opinions  in  that  ease,  in  the  Court 
of  Errors ;  that  if  the  contract  of  the  factor  was  merely  as 
surety  for  the  payment  by  another  of  his  debt,  it  must  be 
in  writing ;  and  it  was  held  that  it  need  not  be  so,  because 
it  was  an  original  undertaking.  Justice  OowBir,  in  his 
opinion  in  the  Supreme  Oourt,  in  the  same  case,  states  tibat 
^'in  substance  the  factor  prefers,  instead  of  paying  cash,  to 
-'^contract  a  debt,  or  duty,  which  obliges  him  to  see  the 
**  money  paid;  the  debt  or  duty  is  his  own  for  an  adequate 
"^^  consideration,  contingent  on  failing  to  secure  it  from 
^  another."  Senator  Pobteb,  in  the  pteyailing  opinion  of 
4;he  Oourt  of  Appeids,  declares  ''  the  understanding  of  the 
'^^  commercial  community  to  be  uniyersal  that  lite  agrees 
"^^ment  between  the  principal  and  factor  is  original  and 


M 
U 
M 


ITBW  YO£K— DBOEMBEB.  1861.  149 

Biakelj  ▼.  Jaoobeon  «tf  oL 

^'absohite,  to  pay  tibe  price  of  the  sales,  dedncting  eomnii»* 
dons,  at  the  time  the  credit  expired ;  a  contrary  rote  would 
leqoire  the  principal  to  exhanst  his  remedy  against  the 
pmishaser,  to  determine  his  insolvency,  before  he  conld 
'*  charge  the  security."  The  strong  vote  in  the  Oonrt  of 
Brrors  for  affirmance  of  the  judgment  in  the  Oourt  below, 
shows  the  universality  of  the  belief  in  such  understanding, 
the  Senator  delivering  the  dissenting  opinion  having  only 
secured  one  additional  dissentient.  In  that  case,  the  case 
of  Morris  v.  Cleaslnft  {uhi  mp.,)  and  subsequent  English 
cases  of  Hornby  v.  Xooy,  (6  Maule  Sb  Sel.,  166,)  Pede  y. 
Narthcote,  (1  B.  Moore,  178;  8.  O.,  7  Taunt,  478,)  and 
€hiU  T.  Comber,  (1  B.  Moore,  ^79,)  are  commented  on, 
and,  so  far  as  they  are  antagonisticai  to  the  conolu-^ 
sions  arrived  at,  are  rejected  as  authority.  The  principle 
may,  therefore,  be  considered  as  settled  in  this  State  at 
least 

The  case  of  Halden  v.  OraJU,  (4  B.  D.  Smith,  490,)  in 
a  Gourt  of  coordinate  jurisdiction,  decided  by  Justice 
WooDBUFF,  now  a  member  of  this  Oourt,  has  been  cited 
as  adverse  to  the  conclusions  already  arrived  at,  but  I 
think,  on  examination,  the  conflict  will  be  found  only 
apparent  It  will  be  found  that  in  that  case,  although  tiie 
defendant  was  to  receive  a  del  credere  commission,  and  it 
was  material  to  determine  whether  his  liability  accrued 
without  a  demand,  no  step  was  had  on  the  part  of  the 
commission,  and  the  whole  case  turned  upon  the  defend- 
ant's liability  as  a  foreign  factor,  and  not  as  principal  in 
an  undertaking.  The  reporter  in  that  case  evidentiy  so* 
understood  it,  for  no  mention,  is  made  in  the  head-note  of 
the  existence  of  the  dei  oredbre  contract  The  learned 
Judge,  in  his  opinion,  cites  the  cases  of  Ferris  v.  Paris^ 
(10  J.  B.,  286,)  (7oo%  V.  Betts,  (24  Wend.,  203,)  LiUie  v. 
Hoyt,  (5  Hill,  S95,)  Hays  v.  Stone,  (7  Hill,  128,)  Baird 
V.  Walker^  (12  Barb.,  300,)  as  authorities  for  the  principle 
laid  down  by  him,  4n  none  of  which  was  the  commission 
dd  crefyre.  He  also  takes  notice  of  the  case  of  Leverick  v» 
Sy  (1  Oow.»  646,)  not  cited  by  either  counsel  in  the 
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case  before  him,  and  quotes  the  words  of  it,  that  the  M 
credere  factor,  '*  is  held  to  an  uitqual^ei  undertaking  that 
**  the  purchaser  of  the  goods  shall  pay  for  the  goods  accord- 
^'ing  to  the  terms  of  sale,''  the  sole  question  in  that  case 
being  whether  the  factor  was  responsible  for  bills  remitted 
by  him  as  proceeds  of  negotiable  paper  taken  by  him  on 
the  sales.  The  ease  of  Heubach  v.  MoUmann,  (2  Duer,  252,) 
was  also  refened  to  as  showing  a  factor's  duty  in  reference 
to  proceeds  received  by  him.  No  allusion  is  made  to  the 
fact  that  a  dd  credere  factor  becomes  a  principal  in  case 
the  purchasers  do  not  paj,  nor  is  it  contended  that  by  any 
fiction  of  law  the  money  due  ftom  him  as  a  debtor  is  to  be 
considered  as  if  it  were  ^tually  pidd  by  the  purchasers 
into  his  hands.  Besides  this,  the  case  of  Wolff  v.  Kappeif 
although  decided  by  the  highest  Oourt  in  the  State,  was  not 
dted  or  referred  to  by  either  the  counsel  or  the  Court* 
either  to  impugn  its  authority  or  disprove  its  applicability 
to  the  case  in  hand;  that  case  clearly  makes  the  liability 
of  the  fiEictor  an  undertaking  to  pay,  absolutely,  in  case  the 
purchaser  did  not,  and  not  merely  a  promise  to  remit, 
according  to  instructions,  or  pay  on  demand.  Unless  the 
liability  of  the  defendant  in  Halden  v.  Crafts  was,  therefore, 
solely  as  factor,  Wolff  y.  Koppd  would  have  been  conclusive 
Irath^rity  in  his  favor.  It  will  be  found,  however,  that  it 
does  not  appear,  by  the  statement  of  facts  in  the  former 
case,  whether  the  defendant  had  or  had  not  been  paid  by 
the  purchasers,  such  omission  being  a  condition  precedent 
to  his  {personal  responsibility,  the  onus  of  proving  which 
probably  lay  on  the  plaintiff,  if  he  sought  to  recover  witii- 
out  a  demand.  It  may  have  been  conceded  that  the 
defendant  had  received  such  proceeds,  or  the  question  may 
not  have  been  raised  as  to  the  different  form  of  his  liability 
in  case  he  had  not;  the  question  was  discussed  as  though 
the  liability  was  as  factor  having  funds  in  his  hands,  not 
as  an  original  promisor  for  not  having  received^  them.  I 
apprehend,  therefore,  that  unless  the  case  of  Hidden  v. 
CrafU  is  to  be  considered  as  intended  to  overrule  Wolff 
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▼•  Kcffelf  it  is  no  aathoiity  against  any  of  the  prapositiona 
hereinbefore  laid  down. 

The  reBiK>nsibility  of  ordinary  factors  for  ftinds  received 
by  tiiem  may  be  limited  to  a  liability  only  after  demand  or 
instnietions  to  remit;  this,  however,  will  not  affect  the  lia> 
iNMty  d  one  who  undertakes  to  pay  a  debt  if  another  does 
not  A  dd  ereiere  &ctor  may,  as  agent,  receive  the  money 
from  the  pordiasers,  and  such  receipt  as  agent  will  dis- 
charge his  own  liability  on  paying  the  amount  himselt 
But  in  an  action  by  him,  against  purchasers  for  the  price 
of  the  goods,  he  could  collect  interest  on  suSh  amount 
when  due,  which  ought  to  belong  to  his  principal;  his  con- 
tract for  the  commission  allowed  him  is  to  see  that  his  prin- 
dpal  receives  the  price  due  him,  without  diminution ;  in 
foMSt,  to  indemnify  him  against  loss  by  the  sales ;  and  if 
so,  there  is  no  reason  why  the  factor  should  not  pay  that 
inteiest,  for  which  the  purchaser  is  liable,  to  the  same 
extent  and  in  the  same  manner  as  the  latter,  which  is  with- 
out any  demand. 

Upon  these  principles,  if  the  answer  alleges  as  a  fact  the 
contEBct  to  have  been  to  pay  on  demand,  the  defendants 
wete  liable,  upon  the  state  of  facts  appearing  in  the  plead- 
ings and  aflSdavits,  to  pay  interest  upon  the  amount  of  the 
sates  made  by  tiiem,  from  the  time  when  the  credit  on  them 
expired.  The  complaint  does  not,  in  fact,  state  the  time 
when  the  defi^dants  undertook  to  pay  the  proceeds  of  the 
sales ;  although  it  alleges  that  they  became  due  to  the  plain- 
tifb  at  the  spedfled  date  which  is  the  average  of  tl^  credits^ 
and  that  the  defmdants  owed  them  at  that  time.  Of 
course  the  liability  of  the  defendants  was  solely  founded 
apon  their  agreement,  which  may  have  been  either  in 
terms  special,  or  subject  to  a  cu^m  as  to  the  time  of 
payment,  and  the  latter  allegations  may  be  considered  as 
only  conclusions  of  law.  Even  the  answer  itself  is  some- 
what ambiguous  as  to  the  terms  of  the  contract,  which  it 
does  not  set  out,  although  it  alleges  that  by  them  the  pro- 
ceeds of  the  sales  did  not  become  due  at  the  average  date, 
but  on  d^nand,  after  the  expiration  of  their  credit,  which 
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ftlao  becomes  rather  an  aUegation  of  tbeir  legal  int^rpr^ 
tation  than  their  language. 

Enough,  howeyer,  appears  on  thid  record  to  antiliorize 
this  Ooiirt  to  consider  the  complaint  aa  amended,  if  neces- 
sary, so  as  to  conform  to  the  allegations  of  the  answer,  if 
true,  or  the  proof  by  affidavits,  if  not,  even  without  any 
notice  of  motion  to  amend,  {Bate  v.  Orahamy  1  Kern.,  237 ; 
Clark  T.  DaJeSf  20  Barb.,  42,)  as  the  appeal  is  from  the 
judgment ;  and  the  fact  that  it  is  by  default  cannot  maka 
any  difference.  But,  in  fact,  the  yariance  between  the 
contract  s8t  oiit  in  the  complaint  and  that  appearing  by 
the  eyidence,  is  one  that  might  be  disregarded,  as  it  coold 
not  prejudice  the  defendants,  (Oode,  ^  169,)  and  there  is  ao 
proof  that  they  were  misled.  {OatHn  y.  Ountett  I  Kem^f 
368.)  The  yanances  oyerlooked  in  Carter  y.  He^,  in  the 
Bnpreme  Court,  (10  Barb.,  180,)  TrwibriAge  v.  DiHer,  (4 
Duer,  448,)  Newstadt  v.  Adams,  (5  Duer,  43,)  Sart  y.  Hud- 
Mn,  {6  Duer,  294,)  Punchase  v.  MattUtmy  (6  Id.,  587,)  and 
Rogers  y.  Verana,  (1  Bosw.,  417,)  in  this  Court,  and  McCowr 
let  y.  Qranite  Ins.  Co.,  (16  N.  Y.  B.,  496,)  in  the  Court  of 
Appeals,  were  all  greater  than  that  in  this  case.  Mistakea 
of  persons,  periods  and  places,  and  the  substitution  of  a 
joint  for  a  seyeral,  and  a  conditional  for  an  absolute  con- 
tract, or  an  excuse  for  the  omission  of  an  act  instead  of  the 
a^  itself,  and  m^  versa,  were  held  immaterial  in  those 
eases.  A  yariance  in  the  mere  absolute  time  of  payment 
of  money,  where  no  demand  is  necessary,  may  be  con- 
sideied  so  immaterial  as  to  haye  entitled  the  Court  to  haye 
directed  the  fiBMst  to  be  found  according  to  the  preo£  (Code, 
4  170.)  The  same  test  is,  of  course,  to  be  applied  to  a 
sham  answer,  where  the  only  question  is  whether  theie  is 
anything  to  be  tried  if  the  case  should  be  allowed  to  go  to 
a  Jury.  {The  People  y.  MeOumber,  16  How.,  186.) 

It  is  a  serious  question  in  this  ease,  howeyer,  whether 
the  order  complained  of,  could  be  reyiewed  on  this  appeal 
not  made  directly  from  it ;'  that  is,  whether  it  inyolyes  the 
merits,  as  well  as  affects  the  judgment  (Code,  ^  329.)  In 
Whitney  y.  Waterman^  (4  How.,  313,)  and  OHs  y.  JSost, 
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(8  Id.,  195,)  it  was  conceded  that  if  the  parte  of  an  answer 
stricken  out  foy  an  order,  did  not  af^t  the  defendant's 
righto,  no  appeal  lay  from  it  directly.  If  the  variance 
between  the  contract  set  out  in  the  complaint  and  that 
established  was  not  material,  and  the  plaintiff  had  a  right 
to  the  same  judgment  for  the  same  sum  in  both  cases,  to 
allow  the  answer  to  stand,  merely  to  try  the  question  of 
the  precise  fixcm  of  the  contract,  would  be  a  mockery 
of  justice.  But  the  evidence,  assuming  the  allegations  ^k 
both  the  complaint  and  answer,  as  to  the  form  of  the  con* 
tract,  to  be  as  daimed  by  the  defendants,  establishes  one 
not  essentially  varying  from  that  set  out  in  the  complaint 
It  does  not  clearly  appear  by  the  evidence  that  the  account 
annexed  to  that  pleading  was  that  one  which  was  rendered 
when  the  acceptances  were  sent,  although  it  does  appear 
that  it  came  from  the  defendant ;  in  that  it  is  admitted  that 
the  proceeds  of  the  sales  therein  set  out  were  i»ayable 
on  the  9th  to  the  12th  of  March,  and  there  is  no  attempt 
to  explain  away  such  admission.  If  that  account  were 
the  <Hie  so  indosed,  it  doet  not  appear  by  the  letter  sent 
that  it  was  only  admitted  upon  condition,  as  claimed  by 
the  defendante,  that  the  nlaintiflb  took  the  accompany- 
hig  acceptances  in  payment.  The  plaintiff*  letter  askeil 
for  money  before  it  was  due,  and  of  course,  as  a  favor;  the 
reply  to  it  first  speaks  of  inclosing  the  acoounto,  probably 
to  show  that  no  money  was  due,  and  then  offers  the  accept- 
ances as  the  best  thing  they  could  do,  adding  that  the 
plaintifl^'  bank  must  discount  them  for  them,  thereby  tceat- 
ing  them  rather  as  a  means  of  assisting  the  plaintiffs  to 
get  what  they  desired,  than  as  a  mode  of  discharging  their 
own  obligation.  The  burden  of  the  proof  of  establishing 
clearly  the  acceptance  of  a  negotiable  instrument  in  such 
case,  as  payment,  lay  w^ith  the  defendants,  {Nod  v.  Murray^ 
3  Kern.,  168,)  and  they  did  not  succeed  in  that.  The 
adoption  of  the  aocounto  and  the  receipt  of  the  accept- 
ances in  payment,  if  intended  to  be,  were  not  so  insepara- 
bly connected  by  such  reply  as  to  make  the  rejection  or 
acceptance  of  ei^er  dependent  on  the  other,  and  there  is 
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no  oth^r  evidence  of  the  tenns  of  giving  such  accept- 
ances. 

Moreover,  the  defendants  were  liable  upon  such  accept- 
ances in  any  event ;  the  representatives  of  their  deceasied 
partner  were  alone  interested  in  determining  whether  they 
were  accepted  in  payment  of  any  prior  undertaking.  No 
Judgment  in  this  case  could  affect  or  avail  such  represen- 
tatives in  any  way,  unless  by  way  of  election  by  the 
plaintiffs.  I  do  not  see  why,  as  regarded  the  defendants, 
the  plaintiffs  could  not  proceed  upon  the  original  contract, 
surrendering  the  acceptances  to  be  canceled  on  the  trial. 
{NeUis  V.  Bradley,  1  Sandf.  8.  0.  E.,  660;  Thurston  y. 
BUncha/rd,  ^  Pick.,  18 ;  Nickols  v.  Michael,  23  N.  T., 
264.) 

The  judgment,  therefore,  must  be  affirmed  with  costs. 


Haby  Kajtb,  Plaintiff,  v.  Joh¥  T.  Johnston,  Defendant 

1.  In  computing  the  damages  to  be  awarded  to  the  plaintiff  for  an  injury  to 
his  tenement  and  business  by  the  deSndant^  a  loss  of  anticipated  profits 
arising  from  an  illegal  business  cannot  be  included. 

2.  If  it  appears  that  the  plaintiff  was  selling  liquors,  the  burden  is  upon  him 
to  show  that  he  had  a  Ucense,  if  he  would  recoTer  for  such  loss  of  profits 
in  that  business. 

3.  Where  the  plaintiff  was  a  tenant  having  an  unexpired  term  of  only  one 
month,  and  it  appeared  that  she  had  no  license;  Beldj  that  there  was  no 
presumption  that  she  would  have  obtained  a  license  before  the  expiration 
of  the  term. 

4.  In  such  case  it  is  error  for  the  Judge  to  revise  the  defendant's  request  to 
charge  the  Jury  that  the  plaintiff  is  not  entitled  to  recover  for  loss  of  pro- 
fits from  sale  of  liquor. 

(Before  Bosworth,  Gh.  J.,  Mokorief,  Whits  and  Barbour,  J.  J.) 
Heard,  January  18,  1862;  decided,  March  15,  1862. 

The  exceptions  taken  at  the  trial  of  this  cause,  and  the 
defendant's  motion  for  a  new  trial,  were  directed  to  be 
heard,  in  the  first  instance,  at  General  Term. 

The  action  was  brought  by  the  plaintiff,  a  widow,  who 
occupied  a  building  in  Pearl  street,  in  the  Oity  of  New 
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Toik,  as  a  boarding  bouse  and  grocery,  to  recover  damages 
sostaiQed  by  ber  by  the  fall  of  a  warehouse  near  by,  which 
it  was  alleged  was  owned  and  built  by  the  defendant,  and 
tlie  fall  of  which  was  alleged  to  have  been  caused  by 
negligence  in  its  construction  and  use. 

The  cause  was  tried  on  the  4th  of  November,  1861,  before 
Mr.  Justice  Bobebtson  and  a  Jury;  and  the  plaintiff 
recovered  a  verdict  for  $76.  The  material  parts  of  the 
charge,  and  the  exceptions,  appear  in  the  opinion  of 
tbe  Gourt. 

HamUUm  Oddl^  for  the  defendant,  insisted  that  a  motion 
for  a  nonsuit,  which  had  been  made  at  the  trial,  should 
have  been  granted,  and  that  there  was  no  evidence  to  sus- 
tain the  verdict ;  and  also  reviewed  the  charge,  and  refusals 
of  requests  to  charge,  and  argued  that  for  error  in  these 
flie  verdict  should  be  set  aside. 

Sohmon  B.  Nobh^  for  plaintiff. 

L  The  defendant  cannot  review,  under  the  265th  section 
of  the  Gode,  pure  questions  of  fact. 

If  the  evidence  is  sought  to  be  reviewed,  and  the  find- 
mg  of  facts  considered,  either  with  or  without  the  ques- 
tions of  law,  a  case  and  motion  for  a  new  trial  at  Special 
Term  are  the  proper  proceedings.  (Morgan  v.  Bruoe^  1 
Gode  B.,  pT.  S.,]  365 ;  Ogden  v.  CoddingUm,  2  E.  D.  Smith, 
317 ;  Gilbert  v.  Beach,  16  N.  Y.  B.,  606 ;  Cobb  v.  Cornish, 
16  N.  T.  Jt.,  602 ;  Thurber  v.  Townsend,  22  N.  T.  B.,  517 ; 
•     Morange  v.  MorriSj  12  Abb.  Pr.  B.,  164.) 

n.  The  Gourt  was  right  in  denying  the  motion  to  dis- 
miss the  complaint. 

jn.  The  exceptions  taken  to  the  charge  of  the  Judge 
cannot  be  sustained. 

BoswoBTH,  Ch.  J.  The  Judge,  in  his  charge  upon  the 
question  of  damages,  speaking  of  the  plaintiff's  business 
which  had  been  interrupted  or  broken  up,  used  this  Ian- 
guagOf  viz. :  "  It  appears  she  was  in  the  habit  of  keeping 
boarders,  selling  liquors,  groceries  and  vegetables,  which 
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were  left  in  a  condition  to  be  destroyed ;  the  liquor  she 
sold  there,  by  which  she  made  money,  it  is  said,  she  sold 
against  the  law,  and  that  yoa  cannot  take  into  calculation 
an  illegal  traffic ;  upon  that  point  the  defendant  is  bound 
to  make  Out  that  she  was  selling  liquor  without  a  license, 
in  order  to  deprive  her ;  whether  she  was  or  not,  it  is  for 
you  to  say  from  the  testimony." 

The  defendant  asked  the  Judge  to  charge,  that  the 
plaintiff  is  not  entitled  to  recover  for  loss  of  profits  from 
sale  of  liquor.  The  Judge  declined  and  the  defendant 
excepted. 

The  only  evidence  in  respect  to  ber  having  a  license  is 
her  own  testimony  in  these  words,  viz :  ''I  had  a  license 
to  sell  liquor ;  that  is,  my  husband  had."  The  plaintiff 
was  a  widow.  # 

If  the  rule  be,  as  the  Judge  seems  to  have  stated  it,  that 
>if  the  plaintiff  was  selling  liquor  without  a  license,  she 
could  not  recover  for  a  loss  of  profits  in  that  business,  then 
it  follows  that  the  defendant  was  entitled  to  the  instruction 
which  he  asked  the  Judge  to  give.  It  appeared  by  her 
own  testimony  that  she  had  no  license. 

But  the  burden  of  proof  is  on  the  plaintiff,  to  show  that 
she  had  a  license.  {Ehd  v.  Smith,  3  Gaines  B.,  187 ;  Oriffith 
V.  WeUs,  3  Denio,  226.) 

Failing  to  show  that,  the  presumption  is,  that  her  traffic 
in  liquors  was  illegal,  and  for  the  loss  of  profits  caused  hy 
interrupting  a  business  of  that  character,  she  could  not 
recover.  • 

The  actual  value  of  the  leasehold  interest,  if  entirely 
destroy^,  or  the  amount  of  the  loss,  if  the  injury  was 
partial,  should  have  been  allowed :  But  it  is  one  thing  to 
allow  the  value  of  premises,  whether  that  value  consists, 
in  part,  of  the  advantages  of  its  location,  or  of  its  adapta- 
tion to  a  particular  branch  of  business,  and  quite  another 
to  allow  for  a  loss  of  anticipated  profits  resulting  from  the 
interruption  of  a  business  in  itself  illegal. 

The  Judge  charged  that  she  was  only  entitled  to  be 
compensated  for  injury  to  her  business  *'  for  the  time  she 
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was  actually  entitled  to  remain  in  the  house,  and  it  appears 
that  her  contract  or  legal  right  was  for  a  month." 

There  can  be  no  presumption  that  she  would  have 
obtwned  a  license  for  a  month,  or  for  a  year,  and  have 
paid  the  necessary  lioense  fee,  in  order  to  carry  on,  legally, 
for  a  month,  a  biiMness  which  theretofore  had  been  con- 
ducted contrary  to  law.  And  for  the  profits  lost,  between 
the  time  of  the  injury  and  some  day  when  it  may  be  con- 
jectured she  could  and  would  have  procured  a  license,  it 
is  quite  clear  there  can  be  no  recovery. 

Even  if  it  can  be  assumed  or  found  that  the  premises 
had  something  of  value  attached  to  them,  which  may 
be  called  good  will,  it  may  be  conceded  that  she  may  be 
allowed  the  value  of  her  premises,  including  as  a  part  of 
it  the  worth  of  this  good  will ;  and  yet  it  does  not  follow 
that  she  may  recover  for  the  loss  of  profits  which  she  might 
have  made  firom  transacting  an  illegal  bumness. 

An  *'  exception  is  taken  to  the  refusal  of  the  Judge  to 
charge,  that  the  plaintiff  is  not  entitled  to  recover  for  losa 
of  profits  fixmi  sale  of  liquor." 

The  defendant  was  entitled  to  this  instruction,  as  it 
appeared  from  the  testimony  of  the  plaintiff  herself,  that 
she  was  selling  without  a  license.  She  could  not  have 
recovered  the  value  of  anything  sold  in  the  course  of  this 
business,  from  those  who  dealt  with  her,  nor  can  she  recover 
from  a  third  person  for  a  loss  of  profits  anticipated  fix>m 
it,  caused  by  tiie  negligence  of  such  third  person. 

The  recovery  is  for  so  small  a  sum  that  I  should  be  dia* 
posed  to  refuse  a  new  trial,  were  it  not,  that  in  my  view 
of  the  law,  the  verdict  cannot  be  sustained,  by  reason  of 
the  refusal  of  the  Judge  to  charge  as  requested. 

The  other  Justices  who  heard  the  argument  concurring, 
except  Babbour,  J.,  who  dissented,  the  verdict  was  set 
asLde,  and  anew  trial  ordered,  with  costs  to  abide  the  event. 
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Stbphek  0.  Olabke»  Beceiver,  Sbc^  of  the  New  York 
Oas  Regulator  Oompany,  Plaintiff  and  Bespondent,  t. 
Anx  Agosta  and  Jahes  Y.  Graham,  Executrix  and 
Executor,  &c.,  of  John  Acosta,  deceased,  Defendants 
and  Appellants. 

r 

1.  Where  the  receiver  of  a  dissolved  corporation  brought  an  action  against 
the  execators  of  the  deceased  president  and  treasurer,  to  recover  from  hia 
estate  the  amount  of  moneys  of  the  oorporaition  which  he  had  loaned  to 
stockholders^  without  authority  and  contrary  to  the  statute,  the  defense 
interposed  was  that  the  trustees  of  the  corporation  had  ratified  the  act. 
The  Referee  before  whom  the  cause  was  tried  reported  substantially  the 
facts  alleged  in  the  complaint,  and,  as  a  conclusion  of  law,  found  that 
the  plaintiff  was  entitled  to  recover,  but  did  not  expressly  negative  the 
alleged  ratification.  The  only  evidence  of  any  ratification  was  that  in  aa 
annual  report  of  the  company,  a  part  of  the  sum  was  mentioned  as  loaned 
to  certain  stockholders. 

J90^  that  the  judgment  for  the  pluntiff  was  correct 

2.  A  finding  of  the  Referee  contained  in  the  case,  as  settled,  that  the  deceased, 
after  making  the  loan,  informed  the  trustees  and  stockholders  that  he  had 
made  it^  there  being  no  other  evidence  of  his  giving  such  information  than 
the  annual  report  above  mentioned^  does  not  conflict  with  the  presumption 
arising  from  his  reporting  in  favor  of  plainUfi^  that  he  found  against  the 
defendants  on  the  question  of  ratification. 

(Before  Bosworth,  Gh.  J.,  Mohcrikf  and  Robertson,  J.  J.) 
Heard,  February  8, 1862;  decided,  March  15,  IS62. 

This  was  an  appeal  fix>m  a  judgment  in  fSavor  of  the 
plaintiff,  entered  on  the  11th  of  Decemb^,  1861,  upon 
the  report  of  Henry  NiooU,  Esq.,  Befeiee,  to  whom  the 
cause  was  referred  for  trial* 

The  aetion  was  brought  l^  the  plaintiff^  as  Beoeiver  of 
the  Kew  York  Gas  Begulator  Oompany,  a  corporation 
of  this  State,  he  having  been  appointed,  upon  its  dissolu- 
tion, by  the  Supreme  Oourt.  The  complaint  alleged,  in 
substance,  that  on  the  18th  of  April,  1856,  the  copartner- 
ship of  Foster  &  Kickerson,  being  stockholders  in  that 
corporation,  and  the  defendants'  testator,  John  Acosta, 
being  trustee,  president  and  treasurer  of  the  corporatioui 
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the  latter  loaned  $2,000  of  the  c(»porate  funds  to  the 
fonner,  knowing  them  to  be  stockholders,  and  that  the  loan 
had  never  been% repaid;  and  sought  Judgment  for  the 
amount,  with  interest,  against  defendants,  as  his  personal 
representatives. 

The  answer,  besides  denying  certain  allegations,  alleged 
that  the  delivery  of  said  money  by  said  Acosta  to  Foster 
and  Nickerson  was  ratified  by  the  officers  of  the  company 
to  which  said  money  belonged. 

The  report  of  the  Beferee  found  the  above  facts  to  be 
as  alleged  by  the  plaintiff,  and  directed  Judgment  for  himr 
from  which  Judgment  defendants  appealed, 

A.  W*  dasan^  for  defendants,  (appellants.) 

The  act  of  Acosta  in  lending  the  money  was  not  impro- 
per, for  it  was  on  interest  reserved  to  the  corporation ;  it 
was  not  illegal,  for  the  statute  does  not  prohibit  such 
loons,  but  its  effect  is  merely  to  declare  that  if  made,  the 
officers  assenting  shall  be  liable  to  the  corporation  credit 
tors.  The  allegations  of  fraud  in  the  complaint  are  not 
supported;  and  the  loan  was  sanctioned  by  the  other 
trustees. 

Henry  A.  Onoiti,  for  plaintiff,  (respondent.) 

L  Acosta,  the  treasurer,  in  making  the  loan  in  question, 
acted  without  authority. 

n.  The  loan  was,  therefore,  illegal,  a  breach  of  trust 
and  offldal  duty,  and  an  illegal  conversion. 

m.  K  Acosta  had  been  simply  a  trustee  under  a  private 
trust,  he  would  have  been  personally  liable  for  lending 
thdr  money  without  taking  any  security.  The  same  rule 
should  ax>ply  to  a  trustee  for  stockholders. 

IV.  The  loan  was  unauthorized  and  illegal,  because 
Foster  Ss  Nickerson  were  stockholders,  and  therefore  the 
loan  was  prohibited  by  ^  14  of  the  general  manufacturing 
companies  law,  under  which  the  company  was  organized. 
(2  B.  S.,  5th  ed«,  p.  661,  ^  37;  Griffith  v.  TTaSs,  3  Denio, 
226;  Liirinffston  v.  Van  Ingen,  9  Johns.,  607;  WhMUm  r. 
HHibard,  20  Id.,  290;  ScHmore  v.  SmiA,  13  Id.,  322.) 
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T.  It  is  no  answer  to  this  last  point,  that  the  only  oon-* 
sequence  of  the  illegal  act  is  that  provided  for  by  the 
statute^  yiz.,  liability  to  creditors  of  the  dbmpany. 

The  injury  to  the  company  for  an  unauthorised  conver- 
sion of  its  money  is  one  for  which  the  common  law  gives  a 
remedy,  and  this  remedy  is  not  tuken  away  by  the  provi- 
sion giving  a  recovery  for  a  penalty  to  creditors.  (Living^ 
ston  V.  Van  Ingen^  9  Johns.,  507;  Scidmore  v.  Smithy  13 
Id.,  322;  Wheatan  v.  SOibard,  20  Id.,  290.) 

YI.  As  a  matter  of  law,  the  trustees  could  not  ratify  the^ 
illegal  act  of  the  treasurer.  The  board  had  not  the  power 
to  do  the  act,  and,  of  course,  they  6ouId  not  ratify  it. 

YII.  As  a  matteif  of  feiet  there  wad  no  ratification.  To 
make  out  a  ratification,  as  a  matter  of  Itect,  there  must  be 
dear  evid^tice  of  knowledge  of  the  exact  act  and  its  illegal 
character,  and  a  deliberative  affirmative  act  of  ratificaticm. 

The  silence,  upon  flill  knowledge,  that  would  bind  the 
company  as  to  strangers,  will  not  be  held  a  ratification  as 
between  the  company  and  its  treasurer,  of  an  illegal  aisb 
of  tiie  latter,  which  the  company  itself 'had  not  tihe  power 
to  do. 

Boswobtb!,  Oh.  J.  The  company,  of  which  the  plaintiff 
is  Beceiver,  was  forbidden  by  statute  to  loan  any  of  its 
money  to  any  stockholder  of  the  company.  (2  B.  S.>  5tb 
ed.,  6&1,  ^  37,  [sea  14].)  The  loan  in  question  was  not 
made  by  the  company  or  in  its  name,  but  was  made  by 
John  Acosta,  then  being  trustee,  president  and  treasunr. 
In.  making  the  loan,  he  did  an  act  which  the  company  watf 
forbidden  to  do,  and  one  which  makes  every  office  of  the 
company,  *'  who  shall  assent  thereto^"  liable  to  the  extent 
of  such  loan,  for  all  the  debts  of  the  ccmipany,  contracted 
before  the  repayment  of  the  sum  so  loaned.  (2  B.  S.,  3Ufrm.} 

To  exonerate  John  Acosta  from  liability  to  the  company, 
for  this  unauthorized  use  oi  its  moneys,  it  stenld  at  leasb 
be  established,  that  the  officers  of  the  company  anthoriseA 
to  bind  it  by  acts  done  in  ita  name,  had,  in  behalf  of  die 

company^,  xaittfled  tbeast 


*• 
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The  Seferee  has  not  fomid,  as  a  faot,  that  it  was  ratified 
by  the  company.  The  Beferee's  report,  dated  December 
3d,  1861,  contains  no  statement  or  finding  in  regard  to 
this  defense.  The  case,  in  its  statement  of  the  facts  fonnd 
by  the  Keferee,  specifies  that "  Acosta  afterwards  informed 
the  trustees  and  stockholders  that  he  had  loaned  said 
money  to  Foster  &  Niokerson."  When  he  so  informed 
them,  or  whether,  at  the  time  the  information  was  given, 
the  trustees  were  together  in  that  capacity,  or  what  either 
of  them  said  when  so  informed,  or  whether  either  of  them 
then,  or  at  any  time,  said  anything  on  the  subject,  is  not 
found  or  stated  as  a  fact* 

The  loan  was  made  on  the  18th  of  April,  1856.  The 
minutes  of  the  proceedings  of  the  trustees,  at  the  meetings 
held  by  them  as  such,  during  the  year  1856,  make  no  men- 
tion of  any  such  loan.  This  was  admitted  at  the  trial. 
There  was  no  attempt  to  prove  that  the  minutes  of  the 
proceedings  of  any  subsequent  meeting  of  the  trustees, 
mention  it. 

The  only  evidence  in  the  case,  that  Acosta  informed  the 
trustees  he  had  made  this  loan,  consists  of  a  statement,  in 
tbe  ann9al  report  of  the  company  for  the  jear  ending  Jan- 
uary 31,  1857,  in  these  words,  viz.  ? 

''  Cash  in  bank  Ist  Feb'y,  1857,.    $1,302  41 

da   drawn         ''  **    .  22  18      $1,334  69 

do   in  hands  of  Foster  &  Nick- 

erson,  entered  to  present  date, 

including,  also,  the   additional 

loan  of  $1,500, 3,289  37" 

The  witness,  Foster,  says  the  loan  of  $2,000  is  mentioned 
in  this  report.  The  above  extract  contains  the  only  men- 
tion made  of  it.  The  report  spoke  of  "  do,^'  or  cash  '*  in 
hands  '*  of  Foster  &  Kickerson,  and  by  those  words,  no 
more  declares  that  the  money  they  held  had  been  loaned 
to  them,  than  it  declares  the  money  *'  in  bank"  had  been 
loaned  to  it-^  The  only  words  intimating  the  fact  of  a  loan 
ace,  **  including,  also,  the  additional  loan  of  $1,500."    It 
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is  fooiid  as  a  £ek^  that  no  part  of  the  loan  of  ^,000,  was 
tejfsidt  and  these  is  no  eyldence  tiiat  any  part  of  the  loaii 
of  $1,500  was  repaid.  Taking  $1,500  from  $3,289.37, 
leaves  $1,789^7,  which  is  less  than  the  principal  of  the 
loan  of  $2,000. 

It  does  not  appear  by  the  case,  that  the  defendants 
requested  or  required  the  Referee  to  make  a  formal  finding, 
npon  the  allegation  in  the  answer,  that  the  loan  was  rati*- 
fled.  The  only  exceptions  to  the  decision  are,  jSrat,  to  the 
conclusion  of  law  that  the  loan  was  illegal,  and  $ec(mdf 
to  the  general  conclusion  tiiat  the  plaintiff  is  entitled  to 
recover.  • 

Even  if  it  be  admitted  that  a  ratification  by  the  com- 
pany, of  Acosta's  act  in  loaning  the  $2,000,  would  exone- 
rate him  from  liability  to  the  company,  and  leave  him 
under  no  liability  by  reason  of  it,  except  for  debts  of  the 
company,  still  it  is  essential  to  his  defense,  that  a  ratifica- 
tion should  be  found  or  proved. 

It  has  not  been  found  as  a  fact,  that  it  was  ratified,  and 
there  is  nothing  in  the  Beferee's  report  in  conflict  with  the 
presumption,  arising  from  his  reporting  in  favor  of  the  plainr 
tiff,  that  he  found  that  fact  against  the  defendants.  {Chrant 
v.  Marsdy  22  N.  T.  B.,  323;  In  Be  Tfie  Duke  of  Beaufort, 
8  Oom.  Bench,  K  S.,  146.) 

A  finding  that '' Acosta  afterwards  infixrmed  tiie  trustees 
and  stockholders  that  he  had  loaned  said  money  to  Foster 
&  Nickerson,"  without  finding  more,  should  not  be  held  to 
establish,  as  matter  of  law,  that  they  ratified  an  act  whiek 
the  statute  prohibits  the  oompany  from  doing,  or  to  estab- 
lish as  a  matter  of  fact,  a  ratification  of  this  misconduct. 

I  think  the  Judgment  is  correct  on  the  facts  found,  and 
that  the  case  does  not  show  that  the  Beferee  has  committed 
any  error,  on  the  trial  or  in  his  decision,  and  that  the  judg* 
ment  should  be  aflSrmed. 

MoKOfiiBF,  J.,  concurred  in  this  opinion. 

BoBHnraaK,J.  Disembarrassed  of  all  questions  of  statn^ 
tory  liability',  this  seems  to  me  a  plun  ease  <tf  the  misap- 
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propriation  of  the  funds  of  a  company  by  the  treasuier 
of  the  company,  in  which  he  was  knowingly  assisted  by  a 
director,  who  reaped  the  benefit  of  it  The  authority  of 
the  defendant's  testator  was  confined  to  the  care  and  cus- 
tody of  the  money  of  the  company.  Under  pretense  of  a 
loan,  that  is,  a  promise  to  repay  it,  he  delivered  this  money 
to  Foster  &  Nickerson,  who  knew  the  extent  of  his  author- 
ity ;  and  subsequently  confessed,  in  a  written  statement  to 
llie  officers,  that  he  had  placed  it  in  the  hands  of  that  firm. 
Noflung  was  ever  done  by  the  officers,  on  such  confession. 
If  snch  an  admission,  without  any  subsequent  act,  could 
constitute  a  ratification,  any  confession  of  embezzlement, 
<m  which  no  steps  were  taken,  would  equally  condone  the 
offense.  The  Beferee  has  not  found  the  ratification  set  up 
in  the  answer,  and  therefore,  if  there  be  any  room  for  doubt 
that  it  was  proved,  he  must  be  held  to  have  found  that  it 
was  not.  (Grant  v.  Morse,  22  N.  Y.  B.,  323.) 

I  wa  not  prepared  to  say  that  this  came  within  the  statute 
(2  B.  S.,  661,  ^  37,  5th  ed.,)  as  a  loan,  or  that  the  plaintiff, 
as  Beceiver,  can  recover  the  money,  when  the  statute  only 
gives  it  to  creditors  while  the  loan  is  running ;  if  he  could, 
I  do  not  see  how  a  ratification  by  other  officers  would 
help  the  original  delinquent.  But  for  the  reasons  I  have ' 
given  I  think  the  judgment  should  be  affirmed  with  costs. 

Judgment  afiSbmed. 


Thbobosius  F.  Sboob,  and  Ohablbs  Moboait, 
and  Bespondents,  v.  Obobgb  Law,  Defendant  and 
Appellant. 

r 

1.  The  defendant  snd  others  who  were  associated  in  an  enterprise  of  building 
certain  steamriiipB  to  fulfil  a  contract  with  the  United  States  government 
for  carrying  the  mail,  entered  into  an  agreement  with  each  other  whereby 
the  defendant  md  R.,  C.  and  W^  agreed  to  build  such  steam  Teasels,  to 

'  conform  to  such  government  contract,  under  the  direction  and  control  dt 
the  defendant;  such  vessels  when  built  to  be  held  by  the  defendant^  and  R 
endlL,  m  twarttcs-fefctfae .ottwr ■asootatee.  -  Tho  haDs  of  two  of  wMdttet- 
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sels  having  been  built,  the  defendant  made  a  contract  with  the  pluntiffa' 
firm  for  the  steam  engines,  at  a  cost  of  $300,000.  This  contract,  which 
was  tripartite,  purported,  in  the  body  of  it^  to  be  made  by  the  defendant 
and  Ry  G.  ^d  W.,  with  another  person,  who  was  not  a  party  to  the  origi- 
nal agreement  of  the  associates ;  but  it  was  not  signed  by  any  one  but  the 
defendant.  In  making  it  and  carrying  it  out,  the  plaintiffs'  firm  dedt  only 
with  the  defendant.  He  made  sundry  payments  upon  the  contract,  partly 
by  conveying  land  in  which  his  associates  had  no  interest,  and  partly  by 
giving  his  individual  notes,  payable  at  a  future  day,  without  adding  interest 
for  the  time,  which  he  refused  to  include  on  account  of  alleged  delay  in  the 
work,  and  of  a  claim  to  damages  for  which  delay,  he  had  given  them  writtem 
notice  in  his  own  name.  Upon  accounting  with  his  associates,  he  charged 
them  with  the  prioe  of  the  land  as  a  cash  payment,  and  interest  upon  the 
notes  he  had  given,  from  the  day  of  giving  them,  and  after  adjusting  his 
accounts  with  plaintiff's  firm,  promised  them  to  pay  the  balance. 

Sddf  that  in  an  action  for  the  balance  due  for  the  work  under  the  contract^ 
and  extra  work  on  the  same  vessels,  such  facts  were  evidence  from  which 
a  Referee  might  infer  that  exclusive  credit  was  given  to  the  defendant,  and 
if  BO,  that  an  action  would  lie  against  him  alone,  without  joining  the  other 
persons  named  with  him  in  the  instrument 

ffeldj  further^  that  even  if  this  were  not  the  case,  he  made  himself  liable  oa 
the  contract  by  signing  it  alone ;  there  being  no  proof  that  he  intended  not 
to  be  bound  until  the  others  signed. 

Sddj  furthtr^  that  the  evidence  in  the  case  being  sufficient  to  sustain  the  find* 
ing  by  the  Referee,  that  the  defendant,  having,  on  an  accounting  with  his 
associates,  been  allowed  the  sum  due  the  plaintiffs'  firm,  in  consideration 
thereof  assumed  payment  of  the  same  to  them,  such  finding  would  sustain 
the  plaintiffs'  action  against  him  alone. 

Sddf  fitrtheTy  that,  upon  the  evidence,  the  Referee  being  warranted  in  finding 
that  the  defendant,  upon  an  accounting  with  the  ptaintifis*  firm,  in  relation 
to  the  contract  with  them  and  the  work  under  it  had  either  waived  all 
claim  for  damages  on  account  of  delay  in  the  work,  or  had  considered  the 
advantages  he  obtiuned  in  the  settlement  equivalent  to  it ;  he  might  disre- 
gard such  claim  as  being  no  longer  available  to  reduce  plaintiffs'  claim. 

3.  It  appearing  on  the  trial  of  the  cause,  that  at  the  execution  of  the  contract 
gaed  on,  the  plaintiffs  gave  the  defendant  a  receipt  for  $30,000,  as  paid 
thereon,  but  that  such  sum  had  not  been  charged  by  the  -defendant  in  his 
accounts  with  his  associates  by  which  he  settled  with  them: 

fftid^  that  evidence  that  the  money  had  not  actually  been  paid  was  admissible. 

ffddf  ^iher,  that  evidence  of  the  failure  of  the  defendant  to  communicate 
to  lids  associates  the  fact  that  he  had  obtained  credit  by  giving  his  notes 
without  interest,  or  had  conveyed  land  instead  of  paying  money,  at  the  time 
of  settling  his  accounts  with  them,  was  admissible  as  a  circumstance  to 
show  that  the  defendant  deemed  the  contract  entirely  his  own. 

9,  71 9dems  that  the  defendant  had  not,  merely  as  a  joint  owner  of  the  huUs 
^  the  vessels,  authority  to  bind  his  oo-owners,  by  a  contract  for  the  con- 
wsTiion  of  them  into  stesm  Tsnela^  bf  ]fi»aDS  engines  in  them. 
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4  B  9eems  that  the  objection  of  non-joinder  of  the  other  parties  is  waiyed^ 
bj  setting  up  a  ooonterdaim  in  &yor  of  the  defendant  jointly  with  the  same 
parties,  against  the  plaintiffs. 

h.  R  9eem8  that  a  daim  for  unliquidated  damages  against  the  plaintifis  and 
others,  in  &yor  of  the  defendants  and  others^  is  not  available  by  way  of 
reooupment,  oounterdaim,  or  set-off. 

6L  Where  a  complaint,  as  originally  framed,  set  up  three  separate  causes  of 
action,  but  afler  the  proofs  were  closed  upon  the  trial,  and  the  cause  sub- 
mitted, the  Beferee  permitted  an- amendment  thereto  by  adding  a  statement 
of  a  fourth  cause  of  action,  (demanding  the  same  sums  as  were  demanded 
in  the  original  complaint,)  in  which  it  was  alleged  that  the  defendant  having 
daimed  damages  for  delay  in  the  work,  the  parties,  on  an  accounting  of  all 
these  claims,  including  such  last  mentioned  claim,  fouiid  a  specified  balance 
due,  which  defendant  promised  to  pay; 

Hdd^  1.  That  the  defendant^  by  amending  his  answer,  and  taking  issue 
on  snch  new  cause  of  action,  waived  all  objections  to  the  propriety  of  per* 
mitting  the  amendment 

2.  That  the  amendment  was  within  the  discretion  of  the  Referee^  and 
properly  permitted. 

(Before  Boswobth,  Ch.  J.,  Momcrief  and  Bobshtsom,.  J.  J.) 
•   Heard  February  10,  1862 ;  decided  March  15,  186Z. 

This. was  an  action  to  recover  for  work  done  and  mate-^ 
rials  famished  by  the  plaintiffs,  at  the  defendant's  request, 
eonsisting  principally  of  two  low  pressore  steam  engines,, 
constmcted  and  placed  on  board  of  twa  vessels,  known  as 
tiie  Ohio  and  Gteorgia,  at  a  certain  contract  price,  and  also 
for  certain  additional  work  done  and  materials  famished 
on  board  of  sach  vessels,  in  putting  up  some  coal  bunkers 
with  their  appurtenances. 

In  April,  1847,  a  Mr.  Sloa  made  a  contract  in  writing 
with  the  Secretary  of  the  Kavy  of  the  United  States  to 
establish  a  line  of  steamships  to  transport  the  "CTnited 
States  mail  between  New  York  and  !New  Orleans,  pur- 
suant to  an  act  of  OongresS)  passed  in  March  previous, 
authorizing  such  a  contract..  The  burthen  of  the  vessels 
and  tjie  power  of  their  engines  were  described  in  such 
contract;  they  were  therdn  required  to  be  constructed  ' 
iinder  the  direction  of  a  constractor  employed  by  the 
Navy  Department,  and  to  be  capable  of  being  converted 
into  war  steamers.  A  c^ain  time  was  fixed  therein  for 
the  completion  of  two  of  such  vessels,  (1st  of  October,, 
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1848,)  and  a  certain  other  time  for  the  coinpletion  of  two 
more,  (1st  of  October,  1849,)  aicertain  vessel  (the  Mssouri) 
was  therein  adopted  as  a  moddl,  and  the  details  of  the 
eonstmction  of  sach  vessels  were  given  therein.  United 
States  officers  were  to  be  employed  on  board  of  such 
vessels,  and  apartments  provided  for  them.  An  annual 
compensation  for  all  the  services  to  be  rendered  by  Mr. 
Sloo  was  provided  for  in  such  agreement,  ($290,000,)  and 
the  Secretary  of  the  Navy  was  authorized  to  take  such 
ships  at  any  time  at  an  appraised  value. 

In  August,  1847,  Mr.  Sloo  assigned  such  contract  to  the 
defendant  and  Messrs.  Boberts  and  Mcllvaine,  by  an  instru- 
ment in  writing,  under  seal,  upon  certain  trusts  therun 
contained ;  by  such  instrument,  which  was  tripartite,  the 
defendants,  Messrs.  Boberts,  Orosswell,  and  P.  M.  Wet- 
more,  who  were  parties  thereto  of  the  second  part,  agreed 
to  build  the  requisite  steam  vessels  under  such  contract, 
with  their  machinery,  and  to  furnish  all  necessary  funds 
for  that  purpose ;  such  steamships  and  their  machinery  to 
be  built  or  constructed,  under  *'  the  sup&nnteni0ncef  dirmy 
Hon  and  *  control ' "  of  the  defendant ;  by  it  the  vessels 
when  built  were  required  to  be  registered  in  the  names  of 
the  defendant,  and  Messrs.  Boberts  and  McDvaine,  who 
were  parties  thereto  of  the  third  part,  they  were  to  appoint 
all  officers  for  navigating  such  vessels,  except  their  com- 
manders ;  to  appoint  all  agents  for  managing  the  business; 
to  make  all  contracts  for  the  employment  of  such  vessels ; 
to  receive  their  freight  and  earnings,  and  all  sums  due  for 
transportation  of  the  mails,  and  disburse  all  moneys.  By 
such  instrument  it  was  also  made  the  duty  of  such  trus- 
tees to  render  quarterly  accounts  of  their  receipts  and 
expenditures,  and  after  deducting  all  disbursements  to  pay 
a  certain  sum  ($6,250)  quarterly  to  Mr.  Sloo,  and  a  like 
sum  to  the  d^endant  and  Messrs.  Oroswell,  Boberts,  aiid 
P.  M.  Wetmore,  jointly,  and  to  apply  the  residue  of  su<^ 
net  earnings  to  reimbursing  any  advances  made  by  them, 
with  interest,  and  a  commission  of  ten  per  cent  on  tiie 
amount  of  such  advances^  imd  to  divide  the 
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thereof,  equally,  between  Mr.  Sloo  and  ihe  parties  to  such 
agreement  of  the  second  part  The  defendant  and  Messrs. 
Soberts  and  McDyaine  were  also  constituted  thereby, 
Irostees  of  an  ondivided  half  of  snch  vessels,  for  Sloo, 
and  of  a  like  half  for  the  defendant,  Messrs.  Roberts, 
Qroswell,  and  P.  M.  Wetmore,  jointly. 

Provision  was  made  in  such  instmment  for  ^^pointing 
trustees  in  the  place  of  those  named  therein,  and  an  agent 
in  the  place  of  Mr.  Qroswell,  in  case  either  of  them  shQuld 
die^  resign,  or  become  incapable  of  acting ;  the  parties 
of  Hie  second  part  thereto  having  the  right  of  appointing 
in  place  of  Mr.  Boberts  or  the  defendant,  and  Mr.  Sloo 
that  of  appointing  in  place  of  Messrs.  Ooswell  and 
Mcllvaiiie.  It  was  also  provided  in  sudi  instrument,  that 
Messrs.  Boberts  and  Oroswell  should  be  the  agents  of 
such  vessels  in  New  York,  and  that  each  of  them,  as  well 
as  the  defendant  and  Mr.  'Mcllvaine,  should  receive  a 
certain  salary  ($5,000)  for  the  services  to  be  performed  by 
them  under  such  agreement. 

It  was  also  agreed  in  such  instrument « that  the  trust 
should  be  closed  by  the  trustees  by  a  sale  of  the  ships  at 
public  sale,  and  after  paying  expenses  and  reimbursing 
wliat  was  due  to  the  parties  of  the  second  part  and  the 
trusfeeeB,  the  residue  of  the  proceeds  should  be  equally 
divided  between  the  parties  thereto  of  the  second,  part 
and  Mr.  Sloo,  equally.  Provision  was  also  made  therein 
for  admitting  other  associates  into  the  undertaking.  The 
tmefeees  by  snch  instrument  accepted  the  trusts  therein 
contuned,  and  agreed  to  carry  them  out. 

In  October,  1847,  the  defendant,  Mesisrs.  Boberts,  Oros- 
well, P.  M.  and  lU  0.  Wetmore,  made  two  written  contracts 
for  the  construction  of  two  of  the  vessels  spedfled  in  such 
contract^  one  with  Messrs.  Smith  &  Dimon^  for  the  Georgia, 
and  the  other  with  Messrs.  Bishop  &  Simonson  for  the  Ohio, 
eadi  for  the  sum  of  $110,000,  payable  by  installments,  such 
vess^  to  be  completed  in  one  year  from  the  contract 

In  the  course  oi  the  construction  of  snch  vessels,  in 
Angnst,  1848,  a  written  contract  was   signed  by  the 
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defendant,  with  his  own  name,  and  by  the  members  of 
the  firm  of  T.  F.  Secor  &  Go.,  consisting  of  the  plaintiffs 
and  Messrs.  Breasted  and  Quintard,  with  their  separate 
names,  for  the  construction  of  four  marine  steam  engines, 
with  eight  boilers  and  other  apparatus  complete,  and  put* 
ting  up  two  of  such  engmes  and  four  of  such  boilers  in 
each  of  the  before  mentioned  vessels.  Such  contract  pur- 
ported on  its  face  to  be  made  between  the  firm  of  Seoor  & 
Co.,  as  parties  of  the  first  part  thereto,  and  the  defi^dant 
Boberts,  P.  M.  and  B.  0.  Wetmore  and  Oroswell,  as  par- 
ties thereto  of  the  second  part.  By  it  the  parties  thereto, 
of  the  first  part,  in  consideration  of  the  agreement  of  the 
parties  of  the  second  part  therein,  s^greed  to  put  up  two  of 
such  engines  and  four  of  such  boilers  in  one  of  such  ves- 
sels, before  the  9th  of  May  following,  and  in  the  other, 
before  the  ninth  of  July  following.  Specifications  were 
annexed  to  such  contract,  dedcriUng  the  materials,  dimen- 
sions and  other  details  of  the  work,  and  the  whole  was 
required  to  be  done  under  the  superintendence  of  the 
defendant.  Fof  the  whole  of  such  work,  Secor  &  Oo.  were, 
by  such  contract,  to  receive  from  the  parties  thereto  of  the 
second  part  a  certain  sum,  ($300,000,)  by  installments. 

The  plaintifis'  firm  did  not  complete  the  work  in  such 
contract  until  after  the  time  fixed  therein  for  its  comple- 
tion, to  wit:  In  one  vessel  ip  September,  1849,  and  in 
the  other  in  January,  1850.  At  the  defendant's  request, 
they  also  built  some  coal  bunkers,  and  did  other  work 
connected  therewith,  exceeding  in  value  a  certain  sum, 
($11,000,)  on  board  of  each  vessel. 

Messrs.  Breasted  and  Quintard,  partners  of  the  plain* 
tifi^,  assigned  their  interest  in  all  the  claims  to  the  latter, 
before  the  commencement  of  this  action. 

The  complaint  originally  set  up  three  separate  causes  of 
action,  to  wit : 

1.  The  reasonable  value  of  certain  work  done  and  mate- 
rials furnished  by  the  firm  of  T.  F.  Secor  &  Oo.,  consisting 
of  the  plaintiffs,  and  Messrs.  Breasted  and  Quintard,  at  the 
defendant's  request,  in  building  four  steam  engines  and 
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eight  boilers  on  board  of  two  vessels,  (the  Ohio  and 
Georgia,)  completed  in  January,  1850,  on  which  a  certain 
Bam  ($3,000)  is  claimed  to  be  due. 

2.  The  reasonable  value  of  certain  extra  work  done  and 
materials  furnished  by  the  same  firm  on  board  of  the  same 
vessels,  at  the  defendant's  request,  between  September, 
1849,  and  February,  1850,  claimed  to  exceed  a  certain  sum, 
($28,600.) 

3.  A  balance  found  due  on  an  accounting  for  certain 
work  done  and  materials  furnished  on  board  of  the  same 
vessels,  between  the  plaintiffs  and  the  defendant,  exceed- 
ing a  certain  sum,  ($11,900,)  for  one  vessel,  and  another 
sum,  ($11,400,)  for  the  other,  exclusive  of  a  certain  sum, 
($3,000,)  due  on  the  original  contract,  which  sums  the 
defendant  promised  to  pay  the  plaintiff'  firm. 

Another  cause  of  action  was  added  to  the  complaint,  by 
way  of  amendment,  by  leave  of  the  Beferee,  on  the  trial, 
after  the  testimony  was  closed  and  the  cause  submitted. 
In  it  the  defendant  is  alleged  to  have  been  indebted  to  the 
plaintiff'  firm  in  a  certain  sum,  ($3,000,)  for  a  balance 
due  <m  an  amount  agreed  by  him  to  be  paid  for  the  con- 
struction of  certain  steam  engines  and  boilers,  to  be  placed 
on  board  of  the  vessels  in  question,  and  a  further  sum 
exceeding  a  certain  amount,  ($28,600,)  for  other  work  and 
materials  put  on  board  of  such  vessels,  and  for  certain 
whar£age :  that  the  defendants  claimed  damages  for  the 
non-completion  of  the  work  within  the  time  agreed  upon, 
and  finally  that  an  accounting  took  i>lace  of  such  amounts 
and  damages,  and  a  balance  was  found  due  to  the  plain- 
tiflb'  firm,  amounting  to  near  a  certain  sum,  ($26,300,) 
which  the  defendant  promised  them  to  pay. 

The  complaint  contains  proper  averments  of  a  release 
by  Breasted  and  Quintard  of  their  interest  to  the  plain- 
tifils. 

The  defendant,  in  his  answer,  denies  that  any  such  work 
or  materials  as  were  described  in  the  complaint  were  done 
at  his  request,  or  that  he  promised  to  pay  for  them,  or  that 
tbey  were  worth  the  amount  claimed ;  but  he  alleges,  if 
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done  or  furnished,  they  were  so  done  or  famished  for  him, 
jointly  with  Messrs^  Boberts,  Oroswell  and  the  two  Wet- 
mores,  who  were  jointly  interested  in  such  vessels,  and 
that  the  plaintiffs  were  paid  therefor. 

The  answer  also  claims  that  Boberts,  t)roswell  and  the 
two  Wetmores  should  be  made  parties,  and  that  the  com- 
plaint is  for  that  reason  defective. 

Such  answer,  further,  by  amendmcQt,  tkkes  issue  on  all 
the  facts  stated  in  the  amendment  to  the  complaint. 

It  also  contains  a  claim  or  set-off  for  damages  to  a  cer- 
tiain  amount,  ($30,000,)  for  the  failure  of  the  plaintiff  to 
complete  the  work  undertaken  by  him  in  the  original  con- 
taract  within  the  time  therein  fixed,  and  a  like  sum  for  a 
similar  failure  under  a  similar  contract  with  the  defendant 
alone.  The  defendant  prayB  judgment  that  such  sums 
may  be  deducted  from,  or  set  off  against  any  sum  recovered 
by  tiie  plaintiff  in  this  action. 

The  plaintiflk,  in  their  reply  to  the  original  answer,  take 
issue  upon  all  new  matter  therein  constituting  a  new 
daim ;  they  also  therein  allege  the  contract  set  out  in  the 
complaint  to  have  been  made  with  the  defendant  alone, 
and  not  with  him  and  the'x>ther  persons  mention^  in 
the  answer;  also,  that  both  the  contracts  therein  men* 
tioned  were  entered  into  with  the  understanding  that  the 
lime  should  be  extended  as  long  as  was  necestacy,  to 
enable  the  plaintiff^'  firm  to  complete  the  work ;  also,  that 
in  consideration  of  the  premises,  and  the  agreement  by 
the  plaintiffs'  firm  to  do  the  extra  work  m^itioned  in  the 
complaint,  the  defendant  extended  the  time  for  the  com- 
pletion of  the  work  under  the  original  contraotSf  and  that 
when  completed,  the  engines  and  appurtenances  consti* 
tnting  such  work  were  accepted  by  the  defendant  as  aiiill 
performance  by  the  plidntif^'  firm  of  their  contract.  The 
reply  also  contains,  as  a  separate  defense  to  the  counter- 
claim or  setoff  set  up  in  the  answer,  an  accountii]^  had 
between  the  plaintiffs'  firm  and  the  defendant,of  the  amount 
due  to  the  former,  and  that  claimed  by  the  latter  as  damages 
fbr  the  delay,  and  that  the  excess  due  for  the  former  over 
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the  latter  was  agreed  upon  between  them,  and  was  the 
sum  claimed  in  the  complaint. 

The  issnes  of  &ct  in  the  action  were  tried  before  Robert 
itemet,  Bsq.,  to  whom  the  same  were  referred  for  trial. 

The  Beferee  found,  by  his  report,  the  making  of  the  origin 
nal  agreement  with  the  Secretary  of  the  Navy,  the  assign-* 
ment  of  such  agreement  to  the  defendant  and  others,  also 
the  other  contents  of  the  instrument  in  writing,  before 
mentioned,  containing  such  assignment ;  the  assumption 
by  tbe  defendant  of  the  superintendence  of  the  construc- 
tion of  the  vessels  in  question,  the  contracts  for  tbeur 
making,  before  mentioned,  and  an  employment  by  the 
defendant,  of  the  plain tifEs*  firm,  to  make  the  engines  and 
boilers  fw  such  vessels,  and  the  signing  of  the  contract 
with  the  specifications,  before  mentioned,  for  such  work,  by 
the  defendant.  He  also  found  that  the  actual  price  ver* 
bally  agreed  upon  between  the  plaintiffs'  firm  and  the 
defendant  for  such  work,  at  the  time  of  such  contract,  was 
a  less  sum  ($270,000)  than  that  set  out  in  the  complaint, 
($900,000,)  and  a  written  receipt  was  given  by  the  plain- 
tiff for  the  difference,  ($30,000,)  without  anything  being 
paid*  That  it  was  also  simultaneously  verbally  agreed 
that  a  certain  part  ($45,000)  of  the  price  of  such  work 
should  be  paid  by  a  conveyance  by  the  defendant  to  the 
members  of  the  plaintifb'  firm,  of  a  piece  of  land  on 
the  south^ly  side  of  Ninth  street,  in  the  Oity  of  New 
York,  and  a  separate  written  agreement  to  that  effect, 
signed  the  same  day. 

The  Beferee  also  found,  in  and  by  such  report,  that  none 
of  the  members  of  the  plaintiffs'  firm,  at  the  time  of  sign- 
ing the  contract  with  the  defendant,  knew  or  were  informed 
of  any  interest  of  Messrs.  Boberts,  Oroswell,  or  the  two 
Wetmores,  w  dither  of  them,  in  such  steamships,  further 
than  by  seeing  their  names  therein ;  and  that  in  all  trans- 
actions, after  signing  such  contract,  the  plaintifib'  flj*m 
dealt  wholly  with  the  defendant ;  and  had  no  actual  deal** 
inga  or  communications  with,  and  received  no  directions 
or  payments  from  any  of  such  parties* 
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The  Beferee  further  found  by  his  report,  that  the  plain^ 
tiffs'  firm  completed  their  work  under  the  defendant's 
superintendence,  without  unnecessary  delay.  That  the 
plaintiff'  firm  did  a  large  amount  of  extra  work  in  both 
of  such  steamships ;  and  that  the  times  limited  in  the 
original  contract  were  insufficient  for  the  performance  of 
work ;  but  were  inserted  at  the  defendant's  request,  in 
order  to  enable  him  to  satisfy  the  United  States  (jk>yem-- 
ment,  that  he  had  made  a  contract  to  comply  with  his 
arrangement  with  them ;  that  the  completion  of  the  work 
was  delayed  by  the  want  of  decision  of  a  superintendent 
employed  by  the  defendant,  by  attack  of  cholera  among 
the  workmen  employed,  and  by  the  breaking  of  a  derrick, 
but  not  by  any  fault  or  negligence  of  the  plaintiff'  firm. 
Such  Beferee  further  found  the  times  at  which  the  contem- 
plated work  was  completed. 

Th^  Beferee  further  found  that  the  work  and  materials 
on  both  vessels  were  accepted  by  the  defendant ;  also,  that 
the  defendant  paid  to  the  plaintiffs'  firm,  in  cash,  at  various 
times  to  a  certain  date,  (21st  of  April,  1849,)  on  account 
of  the  contract  with  them,  a  certain  sum,  ($135,000 ;)  exe- 
cuted a  conveyance  to  them,  on  like  account,  of  the  pro- 
perty in  Ninth  street,  in  May,  1849,  for  a  certain  sum, 
($45,000,)  and  gave  them,  on  like  account,  fifteen  promis- 
sory notes  made  by  him,  payable  at  five  and  six  months 
after  date,  without  interest,  at  various  times  f^m  June, 
1849,  to  February,  1850,  amounting  in  all  to  the  sum 
of  $87,000. 

The  Beferee  also  found  in  and  by  his  report,  that  in  the 
spring  of  1850,  after  all  the  work  had  been  done,  and 
materials  furnished  by  the  plaintiffs'  firm,  which  they  had 
been  employed  by  the  defendant  to  do,  they  demanded  of 
him  the  residue  due  on  the  original  contract,  and  presented 
their  bills  for  extra  work,  exceeding  the  sum  of  $28,500 ; 
that  the  defendant  objected  to  some  of  the  items  of  such 
bills,  and  claimed  damages  for  non-completion  of  the 
work  within  the  time,  and  an  accounting  was  then  had 
between  the  plaintiff'  firm  and  the  defendant,  of  and  con- 


WSW  YORE— MABOH,  1862.  173 

Seoor  ei€U.r,  Law. 

oerniog  all  the  matters  aforesaid,  and  the  moneys  due  by 
'  the  latter  to  the  former  on  the  original  contract,  and  the 
extxa  work  and  the  damages  claimed ;  and  after  making 
allowances  for  SQch  damages,  and  other  dednctions  claimed 
by  the  defendant,  the  amount  due  to  the  plaintiflb'  firm 
was  liquidated  and  agreed  upon  between  them  at  the 
sum  of  $26,295.79,  which  the  defendant,  in  consideration 
ci  the  premises,  agreed  to  pay  the  plainti£b'  firm. 

The  Beferee  also  found,  by  such  report,  that  the  deiend* 
ant  rendered  to  the  trustees  named  in  the  before  mentioned 
assignment  in  trust,  his  account  for  his  expenditures  on 
account  of  the  work  done  upon  such  steam  vessels,  in  which 
he  charged  as  cash  paid  by  him,  the  sum  allowed  to  him 
by  the  plaintiflfo'  firm  for  the  property  conveyed  to  them  by 
him  on  Ninth  street,  at  the  date  of  such  eonveyance,  and 
the  amount  of  the  notes  given  by  him  in  satisfaction 
of  the  amount  due  on  such  contracts  at  the  date  of  such 
notes ;  that  he  accounted  with  such  trustees  respecting  all 
his  disbursements  on  account  of  such  undertaking,  includ- 
ing interest  on  the  amount  of  such  notes  from  the  time  of 
their  date,  and  was  paid  the  same  from  the  trust  fund ; 
that  he  did  not  inform  such  trustees  that  he  had  not  paid 
such  sums  in  cash ;  and  that  in  such  account  so  /rendered 
by  him  was  contained  an  item  of  a  certain  amount, 
($25,588.99,)  which  the  co-trustees  and  associates  of  the 
defendant  agreed  should  be  allowed  to  him  on  such  account- 
ing, as  cash  paid  by  him,  he  agreeing  to  assume  to  pay  to 
the  plaintiffs'  firm  the  residue  due  to  them  on  the  original 
contract,  and  for  extra  work,  in  consideration  whereof 
snch  amount  was  allowed  to  and  paid  to  the  defendant 
by  such  trustees.  The  Beferee  further  found  that  such 
last  mentioned  sum  or  item  consisted  of  the  amounts 
dwned  for  extra  work  done  on  such  vessels  by  the  plain- 
tiff' firm  and  shopwork,  ^th  the  sum  ($3,000)  remaining 
unpaid  on  the  original  contract,  less  certain  sums  claimed 
to  have  been  paid  by  the  defendant  to  various  persons. 

The  Beferee,  also  found,  as  a  fact,  that  notice  was  given 
by  the  defendant  to  the  plaintifGa'  firm  on  occasion  of 
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each  of  the  payments  made  by  him  to  them,  that  he  did 
not  intend  thereby  to  waive  his  claim  for  damages  for  not 
completing  the  work  in  time;  and  receipts  for  sach  moneys 
were  given  by  the  plaintiflb'  firm  written  upon  such  notices« 
and  upon  the  terms  therein  specified. 
The  Beferee  adopted,  as  conclusions  of  law : 
1.  That  no  conversations  between  the  plaintiff'  firm  and 
the  defendant,  as  to  the  time  limited  for  the  completion 
of  tl^  work  in  question,  could  vary  the  terms  of  the  written 
contract  for  such  work,  and  that  nothing  said  prior  to  its 
execution  could  affect  the  claim  for  damages  for  the  delay* 
2«  That  the  claim  for  such  damages  having  been  included 
in  the  accounting  between  the  parties,  in  1850,  and  then 
allowed  for,  the  defendant  could  not  now  set  up  any  claim 
therefor. 

3.  That  the  accounting  between  the  defendant  and  his 
associates,  in  the  year  1850,  and  the  allowance  and  pay- 
ment to  him  of  the  sum  then  paid  to  him,  ($25,588  99,)  and 
his  promise  to  pay  the  plaintifEs'  firm  the  amount  agreed 
upon,  constitute  an  answer  sufficient  in  law  to  the  defense 
of  dny  non-joinder  as  defendants  of  those  who  were  asso- 
ciates in  the  building  of  the  steam  vessels  in  coiitroversy. 

4.  That  the  plaintiff's  are^  entitled  to  recover  of  the 
defendant  the  sum  of  $45,143.27. 

Exceptions  were  filed  to  the  finding  of  facts  of  the 
Beferee,  by  the  defendant,  including  most  of  the  facts  found 
by  him,  and  particularly  as  to  the  separate  employment 
of  the  plaintifis'  firm,  by  the  defendant,  the  ignorance  of 
the  former  of  any  interest  in  any  other  person  except  the 
defendant,  in  the  contract,  otherwise  than  by  the  insertion 
of  the  names  in  the  contract,  and  the  exclusive  dealing 
by  them  with  him ;  the  non-occurrence  of  any  delay  by 
the  plaintiff^'  firm  in  completing  the  work  within  time ;  the 
accounting  by  the  defendant  with  the  plaintiffs'  firm  and 
his  promise  to  pay ;  the  accounting  by  the  defendant 
with  his  associates,  his  receipt  from  them  of  the  sum 
charged,  a^d  his  promise  to  them  to  pay  the  plaintiff  and 
his  firm* 
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Yarioos  requests  weie  made  oq  the  trial,  to  the  Befeiee, 
to  decide  varioas  points,  includiDg  the  defect  of  parties  by 
the  ncm-joinder  of  the  persons  namekl  in  the  answer ;  the 
light  of  the  defendant  to  leoover  damages ;  and  a  sup- 
posed defect  arising  fixnn  the  non-Joinder  of  Horace  F* 
Clark,  Esq.,  as  joipt  plaintiff,  by  reason  of  a  supposed 
interest  in  the  action.  Yarioos  requests  were  made  by  the 
dtfendant's  counsel,  to  the  Beferee,  to  insert  various  other 
findings  of  fact,  with  which  he  refused  to  comply,  and 
eKceptlons  were  filed  to  such  refusal. 

Exceptions  were  taken  by  the  defendant  to  the  ladmia^ 
sion  of  evidence  to  establish  the  following  fEK^ts,  viz. :  !• 
That  the  original  contmct  price  for  the  madiinery  was  a  less 
sum  than  that  mentioned  in  the  complaint ;  2.  That  the 
lecdpt  for  the  sum  of  $30,000,  given  at  the  time  ol  making 
tiie  contract,  was  so  given  without  the  payment  of  any 
money ;  3.  That  the  Trustees  and  others  interested  in  the 
vessels  in  question,  w^re  ignorant  that  the  defraidant  had 
paid  part  of  the  contract  price  by  land  and  in  his  notes^ 
4.  What  the  eonnderation  was  for  a  release  by  Sloo  to  the 
deiiBndant,  the  latter  being  under  cross-examination ;  5* 
Tbe  inconsiderable  character  of  work  done  on  another  ves* 
sel  while  this  ccmtract  was  running,  wUch  was  offered 
after  testimony  of  the  defendant  had  been  admitted ;  Ob 
That  the  work  on  such  vessel  was  productive  of  delays  in 
completing  tibie  machinery  of  those  in  question ;  and,  7* 
Tbat  the  contract  for  doing  such  work  was  made  after  tbe 
contract  in  question. 

Bequests  were  made  by  the  defendant's  counsel,  to  the 
Beferee,  on  settling  the  case,  to  alter  his  findings  of  £eu^ 
wUch  he  refused,  ^M»pt  as  to  an  immaterial  finding,  and 
eKoeptions  were  taken  to  sudi  refusal. 

Other  iiEietSt  material  to  the  case,  appear  in  the  opinion 
of  the  OoorL 

JET.  Goodman  and  H.  W.  Bdbinscn,  for  the  defendant, 
(appellant.) 

I.  Defendant  was  entitled  to  Judgment  upon  his  defense 
ibsA  the  woik,  &c.,  were  done  and  fumished  for 
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Jointly  with  Roberts,  the  Wetmores,  and  Oroswell,  and 
that  they  were  necessary  and  proper  parties ;  the  complaint 
was  defective  in  consequence  of  their  omission. 

(1.)  As  co-owners  they  were  liable,  jointly  or  in  Bolido^  for 
the  engine,  boilers,  and  other  tackle  and  famiture  neces- 
sary for  the  completion  and  fitting  out  of  the  vessels.  (3 
Kent^s  Oom.,  [4th  ed.,]  154, 156.) 

(2.)  All  rights  growing  out  of  the  contract  as  against  T. 
F.  Secor  &  Oo.,  for  delay  in  completing  the  engines  and 
boilers,  belonged  to  them  as  snch  joint  owners. 

(3.)  !Dhe  contract  with  T.  F.  Secor  &  Go.  was  expressed 
to  be  made  with  them  jointly. 

(4.)  The  defendant  having  acted  for  himself  and  his 
associates  jointly,  the  burden  of  proof  rested  on  the  plain- 
tifEb  to  show  that  his  acts  were  without  the  authority  of 
his  associates.  (Ohit.  on  Oont,  227.) 

(5.)  No  signature  by  them  was  necessary  to  give  the  con- 
tract effect  as  against  them.  (Ohit.  on  Oont,  71 ;  Clason  v. 
Bailey,  14  Johns.,  484.)  And  the  signing  by  defendant 
alone,  in  the  avowed  and  known  business  of  himself  and 
his  associates,  did  not  render  it  his  individual  contract. 
(Ohit  on  Oont,  249;  3  Kent's  Oom.,  [4th  ed.,]  41  to  44; 
1  Pars,  on  Oont,  162;  Ohit  on  Bills,  {11th  Am.  ed.,]  57, 
note  2.) 

(6.)  It  would  have  been  a  breach  of  duty  on  his  part  to 
have  contracted  or  acquired  any  rights,  individually,  in 
relation  to  the  joint  business  of  himself  and  his  associates, 
and,  by  the  declaration  in  the  contract,  he  expressly  dis- 
claimed any  such  individual  responsibility.  (Story  on  Part, 
^  177, 178.) 

(7.)  The  trust  deed  provided  that  these  vessels  should  be 
built  by  the  associates,  and  that  defendant  should  merely 
have  the  superintendence,  direction,  and  control  of  the 
construction. 

(8.)  Bvery  presumption  of  law  was,  that  the  parties 
intended  to  act  in  conformity  to  the  known  rights  of  all 
parties  concerned,  and  that  all  dealings  with  the  defendant 
within  the  known  scope  of  the  joint  interest  of  himself  and 
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Other  parties,  were  on  joint  account.  (Story  on^  Agency, 
%  37, 124;  Smith's  Her.  Law,  [e<L  1848,]  93;  3  Kent's 
GodIm  43;  WUhi  v.  Chatnhersy  Oowp.,  814;  Alexander  r. 
Barker^  2  Cromp.  and  Jer.,  133;  Oro.  Oar.,  550.) 

(9.)  It  is  no  objection  that  this  defense  was  united 
Tnth  defenses  upon  the  merits.  {Stceet  v.  T^tUOe^  4  Kern., 
465.) 

n.  l%e  Beferee  erred  in  neglecting  to-  find,  one  way 
or  the  other,  upon  the  issue  of  fact  presented,  whether  or 
not  the  oonteaet  was  made  by  the  defendant  jointly  with 
his  co-owners  in  the  vessels,  and  as  required  by  the  itoues 
and  particularly  requested;  and  in  holding  '*that  the 
^  accountings  between  the  defendant  and  his  associates, 
**  and  the  altowance  and  payment  to  him  of  the  sum  then 
**paid  to  him  by  them,  and  his  assumption  to  pay  the 
'*  balance  due  T.  F.  Secor  ft  Oo.,  and  his  promise  to  them 
^'to  pay  the  amount  agreed  upon,  on  the  accounting 
'*  between  him  and  them,  constitute  an  answer,  sufficient 
'*  in  law,  to  the  defense  of  non^joinder.^' 

(1).  The  finding  of  fact  on  which  this  conclusion  is 
based,  that  the  said  defendant,  after  the  account  of  the 
cost,  ftc,  rendered  by  Him  to  the  trustees,  had  an  account- 
ing with  his  assodates,  ftc.,  is  unsupported  by  the  evidence. 

The  account  presented  by  him  was  rendered  to  the 
Trustees  under  the  Sloo  Tnist. 

Although  assented  to  by  the  trustees,  it  in  no  manner 
concluded  the  co-owners  as  to  their  liabilities,  as  betweeii 
themselves,  for  the  unsettled  claims. 

The  item  (of  $25,588.99)  stated  in  this  account  as  the 
balance  of  the  claim  of  T.  F.  Secor  ft  Co.,  &nd  as  part  of 
the  cost  of  the  vessel,  was  in  no  manner  represented  by  the 
defendant  as  a  disbursement  that  had  been  actually  made 
by  him  individually,  Or  by  him  and  his  associates  jointly. 
Its  true  character  was  explained,  and  the  assumption  by 
him,  (to  which  pliuntifis*  witnesses  testified,)  was  only  "  as 
far  as  the  trustees  were  concerned;^*  if  the  amount  was  to 
be  charged  thereafter,  it  was  a  matter  to  be  settled  betweeii 
the  co-owners  and  associates. 
Bosw.—Voi.  IX.       23 
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There  is  no  evidence  how  this  outstanding  claim  was 
ever  (if  at  all)  arranged  between  them,  or  that  it  ever 
entered  into  any  computation  or ,  adjustment  of  their 
accounts  as  between  themselves. 

No  occasion  was  shown  when  there  ever  was  a  meeting 
of  the  associates,  or  when  any  such  assumption  was  made 
by  the  defendant  to  or  with  them. 

It  appears,  on  the  contrary,  that  the  expected  settlement 
of  that  item,  by  an  offset  of  the  jlamages  sustained  by  the 
co-owners,  by  reason  of  the  delay  in  finishing  the  engines 
find  boilers,  was  intended  to  be  made  for  the  benefit  of  the 
associates. 

(2.)  But  even  a  subsequent^  recdpt  by  defendant  of  full 
contribution  from  his  associates  for  this  item,  and  bis  agree- 
ment with  them  that  he  would  individually  pay  it,  would 
not  modify  the  rights  of  the  parties,  under  the  original 
contract.  (1  Saund.  PL  and  Ev.,  17 }  Lodge  v.  DicMt  3  B.  & 
Aid.,  611.) 

(3.)  If  such  an  agreement  inured  to  the  benefit  of  T.  F» 
Becor  &  Oo.,  it  could  only  furnish  a  new  cause  of  action 
against  the  defendant  individually. 

Ko  such  cause  of  action  wiui  alleged  or  could  be  con- 
sidered by  the  Beferee* 

m.  The  Referee  erred  in  admitting  in  evidence,  on  the 
part  of  the  plaintiffs,  various  irrelevant  matters,  which 
could  not  fail  to  have  prejudiced  his  mind  against  the 
defendant,  in  his  relation  both  as  a  party  and  witness. 

lY.  His  report,  in  various  respects,  evinces  a  bias  against 
defendant,  or  aft  incorrect  appreciation  of  the  evidence. 

Y.  He  erred  in  finding,  as  matters  of  fact,  that  plaintifb 
duly  performed* 

YI.  He  erred  in  fining,  as  matter  of  fact,  that,  on  the 
liquidation  of  the  amount  due  on  the  bills  of  T.  F.  Secor 
ft  Oo.,  for  tlie  work  in  question,  an  accounting  was  had, 
and  that,  after  making  allowances,  by  reason  of  damages 
for  delay,  and  other  deductions  claimed  by  the  defendant, 
the  amount  was  ascertained. 

The  damages  were  a  proper  subject  of  coantercIaim» 
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althoagh  they  belonged  to  defendant  and  bis  associates, 
{FhM  V.  Halm,  23  Wend.,  456.)     * 

VIL  He  also  erred  in  the  finding  of  fiict  mentioned  mid«r 
point  n  above. 

YIII.  The  Befiuree  erred  in  allowing  the  plaintiff  to 
amend  his  complaint  by  adding  a  new  count. 

He  bad  no  anthority  to  allow  the  addition  of  a  new 
caose  of  acti(m  to  those  previonsly  stated  in  the  com* 
plsunt.  (Uiiion  Bank  v.  MiM,  10  Abbott's  Pr.,  372 ;  Edw. 
on  Bet,  33.) 

His  power  was  limited  to  snah  amendments  as  are 
defined  and  limited  by  ^  170  of  the  Cknle. 

IX.  The  exceptions  to  the  report  of  the  Beferee,  and 
also  those  taken  to  Us  lefosal  to  find  as  reqaested  by  the 
defendant's  counsel,  were  well  taken. 

Horace  F.  Clark^  for  plidntiffs,  (respondents.) 

I.  The  dealings  were  between  Secor  &  Oo.  and  defend^ 
ant  in  his  individual  capacity.  Boberts  and  others,  although 
interested,  were  not  contracting  parties. 

H.  The  original  employment  of  Secor  &  Oo^,  and  the 
bargaining  with  them,  was  by  defendant  p^sonally,  and 
at  that  time  no  mention  was  made  of  any  other  parties,  as 
being  interested. 

The  circumstances,  that  Boberts  and  othms  were  inte* 
rested  and  that  their  names  were  introduced  in  tlie  contract 
presented,  are  overcome  by  the  fiicts  that  Boberts  and 
otJieis  did  not  sign  the  contract;  that  defendant  alono 
signed  it ;  that  he  alone  made  the  paymente  under  it  \  and 
by  the  mode  of  such  payments  and  of  hia  accounting,  of 
his  receipts  of  a  balance  and  his  undertaking,  all  of  which 
show  that  he  treated  such  agreement  as  an  individual 
undertaking  of  his  own. 

HL  It  appears  in  evidence  that  the  construction  of  the 
engines  of  tbe  **Ohio"  and  ''Georgia"  was  a  separate 
undertaking  of  the  defendant,  and  that  Boberts  was  not 
<Hie  of  the  contracting  ji^urties.  The  defense  of  non*J<^def 
inusti  therefore,  foil. 
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IV.  &ad  the  contract  in  qnestion  been  the  joint  contract 
of  the  defendant,  Boberts  and  others,  tbe  |>lain  tiffs,  would, 
nevertheless,  have  been  entitled  to>  recover  agfainst  Law 
alone. 

(a.)  The  liquidation  of  the  account  between  defendant 
and  Secor  &  Oo.,  the  abatement  of  a  portion,  the  allow- 
ance of  promissory  notes  as  cash  payments ;  the  express 
assumption  of  the  balance  by  the  defendant*,  in  connection 
with  his  receipt  of  such  balance  from  his  associates,  and 
his  promise  to  them  to  pay  the  plaintiffs'  claim,  created  a 
liability  independent  of  the  original  contract,  which  liability 
could  be  enforced  in  this  action. 

(6.)  Oontribution  having  been  in  fact  made  by  the  asso* 
ciates  of  the  defendant,  and  his  account  with  them  settled 
on  the  basis  of  his  individual  assumption  of  the  obligati<^ 
to  the  plainti£&,  he  has  no  right  to  demand  that  his  asso- 
ciates should'  be  sued,  ^ven  though  possibly  the  plaintiff 
might,  at  their  election,  hfave  been  entitled  to  maintain  an 
action  againdt  all  the  parties  in  interest. 
^  V.  The  finding  that  the  claim  for  damages  for  delay  wad 
allowed  for  in  the  settlement  between  the  detendant-and 
Becor  &  Go.,  is  fully  supported  by  the  evidence. 

BoBEBTSOsr,  J.  The  defendant's  objection  of  want  of 
proper  parties,  is  confined  to  the  original  contract  for  bnild- 
ing  and  putting  up  the  machinery  iU'  question,  and  (he 
additional  work  and  materials  furnished  by  the  -  plaiiitlffl»' 
•firm,  and  does  not  extend  to  any  subsequent  valid  utider^ 
t-akings  of  his.  The  plaintifik'  reply  seta  up,  appiarently, 
four  defenses  to  the  claim  for  damages  in  the  aarawer, 
besides  a  general  denial  that  any  damages  arose  from  tbe 
cause  assigned,  to  wit :  1st.  A  cotemporaneons  agreement 
to  extend  the  time,  from  the  impossibility  of  completing 
the  work  within  that  fixed  thecefor.'  2d;  A<  subsequent 
agreement  to  do  so  in  consideration  of  extra  work  to  be 
done  by  the  plaidtifi^'  firm.  3d.  An  acceptance,  by  the 
defendant,  of  the  engines  and  boillprs,  when  completeil,  m^ 
A  full  performance  of  the  contract ;  and,  lastly,  the  indu^ 
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fiion  of  such  damages,  in  an  accounting,  and  a  balance 
agreed  ifpon  after  allowing  the  same,  being  the  same 
accounting  as  that  set  out  in  the  third  cause  of  action  in 
the  complaint 

The  Be&ree  has  not  found,  distinctly,  with  whom  the 
plaintiffi}'  Arm  agreed  to  do  the  work  in  question,  nor  to 
whom  they  gave  the  exclusive  eredit;  he  has,  however, 
found  that  the  defendant  employed  such  firm  to  do  such 
work,  and  that  the  contract  in  writing,  although  purport- 
ing to  have  other  persons  parties  thereto,  who  are  named 
therein,  was  signed  only  by  the  members  of  the  plaintiffs* 
firm  and  the  de£ondant ;  also,  that  by  a  simultaneous  agree* 
menty  a  piece  of  land  was  agreed  to  be  taken  by  the  plain- 
tifl^s*  firm  as  part  of  the  price  of  such  work,  under  a 
conveyance  from  the  defendant ;  and  that,  in  all  subse- 
quent transactions,  the  plaintiffs'  firm  dealt  wholly  with  the 
defendant,  and  neither  dealt  with,  nor  received  communi- 
eatlous  from  the  persons  named  in  the  answer.  That  the 
defendant  paid  part  of  the  contract  price  by  a  conveyance 
of  the  land  agreed  upon,  and  obtained  a  credit  o^i .  the 
payment  of  other  installments,  by  the  delivery  of  his  pro- 
missory  notes  tberefbr,  at  five  and  six  months  without  inte- 
rest ;  while  he  charged  his  associates  with  the  land  and 
promissory  notes  as  cash  paid,  and  drew  interest  oq  the 
latter,  in  a  settlement  with  them. 

Moreover,  there  is  direct  testimony  that  the  defendant 
is  the  only  person  with  whom  the  plaintiffs'  firm  dealt  in 
such  contract ;  the  land  conveyed  belonged  to  a  bank,  in^ 
which  the  defendant  had  a  large  interest  and  of  which  he 
was  president,  and  in  which  there  is  no 'proof  that  any  of 
his  associates  had  any  interest ;  he  claimed  to  give  his  pro- 
missory notes  without  interest,  because  the  contract  was  not 
completed  in  time.  Beceipts  for  sudi  notes  are  annexed 
to  notices  of  non- waiver,  signed  *^  George  Law  &  Oo  ;'* 
which  speak  of  *^  my  rights  and  claims  *  *  under  your 
contract  with  George  Law,  &c."  Such  receipts  are  in 
favor  of  the  defendant  alone,  there  being  no  evidence  that 
any  su^  firm  as  George  Law  &  Oo.  ever  existed.   .The 
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evidence,  which  is  considerable,  of  dealings  exclnsively 
between  the  defendant  and  his  associates,  tending  to  show 
that,  as  between  them,  the  former  was  considered  as  the 
contractor,  is,  of  course,  not  to  be  regarded  on  this  ques- 
tion of  giving  credit,  as  the  plaintiffs*  firm  were  not  parties 
thereto ;  although  it  may  be  available  for  other  purposes. 
It  would  be  very  difficult  to  say,  fh>m  the  testimony  in 
this  case,  if  the  contract  was  not  made  exclusively  with 
the  defendant,  with  whom  it  was  made.  There  is  no  evi- 
dence of  anjr  authority  given  to  him  to  bind  any  person 
thereby,  except  the  parties  to  the  oxiginal  assignment  in 
Wst,  unless  the  mere  joint  ownership  by  himself,  and  the 
parties  named  in  the  answer,  of  the  hulls  of  the  vessels, 
entitled  him  to  incur  a  debt  of  $300,000  for  machinery  to 
put  on  board  of  them,  so  as  to  convert  them  into  steam- 
boats. The  written  contract  was  signed  by  the  defendant 
alone,  and  although,  possibly  by  its  form,  it  may  have 
given  all  the  persons  named  in  it  a  right  of  action  against 
the  plaintii&'  firm  for  a  breach  of  their  obligations  con- 
tained in  it,  it  gave  none  to  them  against  any  one  but 
the  defendant.  If  such  contract  can  be  laid  aside,  and  we 
are  at  liberty  to  go  into  an  inquiry  as  to  the  persons  for 
whose  benefit  and  by  whose  authority  it  was  made,  we 
fihall  find,  unless  we  go  back  to  the  assignment  in  trust, 
that  the  only  authority  of  the  defendant  consists  of  his 
joint  ownership  of  such  hulls.  There  was  no  agreement 
of  any  kind  proved  between  the  defendant,  Roberts,  Oros- 
«well,  and  the  two  Wetmores,  as  between  themselves,  that 
they  would  complete  the  vessels  as  steamboats  for  any 
purpose,  although  they  jointly  agreed  with  others  that 
they  would  do  so,  as  they  also  did  with  others,  to  build 
the  vessels.  If  they  had  so  agreed,  as  between  themselves 
for  tl^e  purpose  even  of  carrying  out  the  contract  with 
81oo,  there  might  have  been  such  a  joint  enterprise,  and  to 
such  extent  as  to  have  entitled  any  of  the  partners  in  it 
to  bind  the  others  by  k  contract  to  do  what  was  necessary  to 
eomplete  it  or  carry  it  on.  {SUtats  v.  HowleU^  4  Denio, 
659.)    If  the  joint  enterprise*  (to  which  the  completion  of 
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the  vessels  as  steamboats,  by  placing  machinery  therein, 
was  essential,)  was  that  which  was  entered  into  by  the 
assignment  in  trnst,  the  defendant  had  as  much  authority 
to  bind  Mr.  Sloo,  who  was  to  own  equitably  one-half  the 
'boats,  and  be  entitled  to  half  the  profits,  and  Mr.  Mcll- 
vaine,  who  was  to  be  the  owner  at  law  as  joint  tenant 
of  one-fourth  of  them,  and  to  be  entitled  to  a  yearly 
salary  of  $5,000  from  their  earnings,  as  he  had  to  bind  any 
of  the  parties  who  undertook  to  build  them.  In  such  case 
both  of  them  would  be  necessary  parties  to  the  suit,  while 
Mr.  B.  G.  Wetmore  would  have  no  interest  in  It ;  and  if  the 
objection  for  want  of  parties,  as  taken,  be  governed  by 
the  same  rules  as  a  plea  in  abatement,  it  must  be  overruled. 

But  it  is  said  that  the  joint  ownership  of  the  hulls 
entitled  the  defendant  to  equip  them  as  steamboats  with 
proper  machinery.  I  have  not  been  able  to  find  any 
authority  which  goes  so  far  as  to  hold  that  the  joint 
owners  of  a  hull,  which  has  never  been  used  for  a  steam- 
boat, are  authorized  as  agents  for  each  other  to  make  con- 
tracts to  convert  it  into  one,  by  building  machinery  and 
putting  it  on  board,  however  fitted  it  may  be  for  such  use, 
or  unfit  for  any  other.  They  are  but  tenants  in  common 
of  it,  not  partners,  {NicoU  v.  Mumfordj  4  Johns.  Ob.,  622,) 
and  whatever  may  be  their  rights  as  such,  to  prevent  it  from 
being  destroj'cd  in  the  form  in  which  it  has  been  com- 
pleted, for  want  of  repair,  they  do  not  extend  to  so 
material  and  expensive  an  alteration  of  its  character  as 
placing  steam  engines  on  board  at  the  expense  of  all, 
without  the  express  agreement  between  the  owners,  which 
would  make  it  a  joint  enterprise. 

The  findings  of  the  Eeferee,  however,  and  the  evidence 
already  alluded  to,  justify  us  in  arriving  at  the  conclusion 
as  a  fact,  that  exclusive  credit  was  given  to  the  defendant 
by  the  plaintiflGa'  firm  in  all  the  contracts  between  them. 
One  of  that  firm  testifies  that  ''  he  supposed  those  men- 
^  tioned  in  the  contract  were  interested  in  the  engines,  but 
**  as  Mr.  Law  only  signed  it,  he  was  Hie  only  party  with 
**  whom  we  were  dealing^  we  considered  him  good  enough.** 
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The  contract  was  signed  by  the  defendant  with  his  own 
name  only,  not  professing  to  act  for  any  one  elsCt^gireo^ 
ing  thereby  to  pay  certain  sums  on  certain  daya*    By  a 
cotemporaneoos  contract,  he  agreed  to  convey  land  in 
which  he  alone  was  interested,  as  part  of  the  price  of  tbe 
machinery,  without  proof  of  any  consent  on  the  part  of 
any  associate  to  take  it  at  that  price*    Notices  were  sub- 
sequently given  by  him,  signed  with  his  own  name,  and 
the  addition  of  '<  &  Go.,''  there  being  no  proof  of  any 
person  carrying  on  business  in  that  firm  name.    In  them 
he  speaks  of  •'Vmy  rights  and  claims  under  your  contract,'* 
not  with  us,  (which  might  have  identified  the  firm  or  part- 
nership intended,)  but  with  '>  George  Law,  &c."    Upon 
those  notices  receipts  are  given  to  the  defendant  for  his 
own  j^romissory  notes,  running  at  long  dates  as  cash ;  and 
it  is  proved  that  he  induced  the  plaintiffs'  firm  to  give  him 
the  credit  on  those  notes,  by  representing  that  he  had  snf* 
fered  damage  by  the  delay  in  the  wwk,  while  he  himself 
was  in  fact  allowed  interest  on  them  as  cash  payments  in 
his  dealings  with  the  parties  jointly  interested  in  them* 
AH  dealings  and  communications  in  relation  to  the  snb- 
ject  of  the  contract  are  had  with  him  only,  he  alone  had 
the  direction  and  superintendence  of  the  work,  and  be 
finally  adjusted  the  account  and  promised  to  pay  it.    Even 
without  reference  to  the  doubtfulness  of  the  defendant's 
authority  to  bind  any  one  else,  and  the  probability  of  the 
plaintiff'  firm  preferring  the  certainty  of  taking  one  pay- 
master, whom  they  thought  good,  instead  of  the  uncer- 
tain liability  of  others,  the  Seferee  would  have  been 
warranted  in  finding,  from  the  fact-s  so  proved,  that  exclu- 
sive credit  was  given  to  the  defendant  in  all  the  contracts; 
and  we  are  entitled  to  supply  that  finding,  if  necessary,  to 
sustain  his  report.  {Chrant  v.  Morse,  22  N.  Y.  K,  323.) 

There  is  no  need  of  authority  to  show  that  exclusive 
credit  may  be  given  even  to  one  of  several  partners,  so  as 
to  make  him  individually  liable,  as  readily  as  though  he 
had  indorsed  with  his  own  name  a  promissory  note  of 
the  firm,  or  otherwise  gjoaranteed  their  responsibility ;  and 
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move  particularly  wbere,  as  ia  tbis  case,  the  form  of  the  con- 
tract notified  the  plaintifia  that  there  were  other  parties 
interested.  There  is  much  more  reason  for  making  a 
partnership  liable  on  a  contract  made  for  their  benefit  by 
a  partner  in  his  own  name,  where  he  conceals  their  interest, 
than  where  he  discloses  it  The  very  fact  of  taking  the 
contract  in  such  case  in  a  form  to  bind  him  only,  is  almost 
conclosive  evidence  that  the  other  contracting  party  did 
not  intend  to  look  to  the  partners.  Ai^  therefore,  the  evi- 
dence in  this  case  would  be  abundant  to  establish,  in  an 
action  against  the  persons  named  in  the  answer,  a  defense 
by  them  that  the  coptract  was  exclusively  the  defendant's, 
and  not  theirs,  there  is  no  error  in  the  Beferee's  conclusion 
on  that  iK>int. 

Even,  however,  if  no  such  fact  appeared  in  the  case, 
upon  the  first  written  contract,  the  defendant  made  him- 
self liable  by  signing  it ;  there  was  suflScient  consideration 
for  the  obligation,  and  there  was  no  proof  that  he  did  not 
intend  to  be  bound  until  others  signed  it,  {Parker  v.  Brad^ 
leyt  2  Hill,  584,)  nor  did  he  sign  it,  nor  was  ho  described 
in  it,  in  any  representative  capacity.  {Lincoln  v.  Crandell^ 
21  Wend.,  101.)  The  rule  of  law,  that  his  signing  it  does 
not  prevent  the  plaintifi's  from  reaching  his  principals, 
i?here  the  contract  is  by  parol,  (Ohitty  on  Gont.,  249;  1 
Pars.  oiPOont,  162;  3  Kent's  Com.,  [4th  ed.,]  41-44,) 
will  not  the  less  make  him  liable,  in  such  a  case,  upon  it 
as  surety,  as  much  as  though  he  had  indorsed  their  notes. 

I  am  by  no  means  satisfied  that  the  defendant  has  not 
waived  his  objection  of  non-joinder  of  parties,  by  setting 
np  a 'counterclaim  in  favor  of  the  same  parties  against 
the  plaintiffs.  Such  a  claim  would  clearly  be  inadmissible, 
if  the  claim  of  the  plaintiffs  were  against  the  defend- 
ant alone;  and  yet,  if  both  the  objection  and  counter- 
claim  are  to  prevail,  the  defendant  can  avail  himself  of 
an  action  which  he  claims  cannot  be  maintained,  in  order 
to  recover  a  claim  which  could  only  be  sued  for  in  an 
action,  by  those  whose  absence  as  parties  to  the  suit,  he 
alleges  makes  it  defective.  The  Oode  does  not  provide 
Bosw.— Vol.  IX.       24 
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f6r  objections  to  a  connterclaim  for  want  of  parties,  nor  liow 
Biicb  a  defect  is  to  be  taken  advantage  of,  wbile  the  pase 
of  Piatt  V,  Rolen,  (23  Wend.,  456,)  warrants  an  offset,  not- 
withstanding a  defect  of  parties.  That  would  prevent  the 
answer  from  being  demurrable,  and  if  it  is  a  good  plead* 
ing,  clearly  the  defendant  would  be  entitled,  on  proving 
the  facts  contained  in  it,  to  judgment  therefor,  whatever 
was  the  fate  of  the  plaintiffs'  claim.  A  pleading,  there- 
fore, which  seeks  to  defeat  the  plaintiffs'  action,  upon  facts 
which  alone  entitle  the  party  pleading  to  make  the  claim 
which  he  sets  up  in  such  action,  is  at  least  an  anomaly.  The 
result  of  a  successful  objection,  for  w&nt  of  parties,  is  not 
a  total  defeat,  but  only  an  abatement  of  the  plaintiffs' 
action,  while  the  defendant  may  obtain  absolute  judgment 
for  the  claim,  against  which,  in  an  action  brought  directly 
upon  it,  the  plaintiffs  would  have  a  right  to  offset  their 
claim  now  in  suit. 

From  the  testimony^ of  a  clerk  of  the  trustees  of  the 
vessels  in  question,  under  the  assignment  from  Sloo,  it 
appeared  that  the  defendant  was  paid  by  them  a  certain 
sum,  ($25,588.99,)  charged  by  him  in  an  account,  to  reim- 
burse him  for  that  sum,  as  due  to  the  plaintiffs'  firm.  At 
the  time,  as  such  witness  states,  "  It  was  stated  by  the 
*^  defendant  that  that  sum  was  a  disputed  iten^between 
*^  himself  and  the  contractors  for  the  engines  ot  the  Ohio 
"and  Georgia;  •  •  when  the  matter  was  settled  a 
**  voucher  was  to  be  produced  "  from  the  plaintiffs'  firm ; 
•*  he  was  to  procure  iC  Another  witness  (Kirby)  testifies, 
that  these  vessels,  with  another,  were  subsequently  trans- 
ferred to  another  company,  to  the  extent  of  the  interest 
of  the  defendant  and  others  therein,  for  a  sum  which 
included  the  disbursements  of  the  defendant  for  the  con- 
struction of  the  engines  and  extra  work,  according  to  his 
account  rendered  to  the  trustees,  he  being  then  their 
constructing  agent.  That  in  June,  1850,  during  the  exami-^ 
nation  of  such  accounts,  the  defendant  said :  ''  that  inas- 
*^  much  as  the  constructioo^  had  all  been  paid  for,  except 
^*  as  to  that  one  item,  the  account  had  better  he  dosed^  so 
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^^far  as  (he  tmstees  were  concerned^  and  he  would  assume  the 
"  set8enient  of  that  item  with  Mr.  Secor.^^  Another  witness 
(McUvaine)  testifies,  that  the  defendant  desired  such  item 
to  appear  on  the  books  of  the  trustees,  as  part  of  the  cost 
of  the  engines,  in  case  the  United  States  Government 
desired  to  purchase  the  vessels,  and  ''  that  if  this  sum  was 
**  never  paid  to  the  contractors,  he  would  then  pay  that  part 
••of  it  which  belonged  to  Col.  Sloo,  under  the  deed  of 
"  trust  to  him."  Irf  the  account  rendered  by  the  defend- 
aiit  to  the  trustees,  which  was  carried  into  their  accounts, 
the  disputed  item  was  entered  as  paid  on  the  17th  of  June, 
1850.  Another  witness  (Roberts)  states,  that  when  such 
item  was  spoken  of  in  the  examination  of  the  accounts, 
as  having  no  voucher,  the  defendant  said  **  he  would 
••  arrange  it^^*  and  it  '*  wa^  credited  to  him  as  a  payment  by 
"  Tiini/'  The  same  witness  subsequently  adds,  that  the 
defendant  •'  said  he  would  get  the  voucher  for  such  item^  or 
••  he  re^onsible  for  it."  This  evidence  is  amply  sufficient 
to  sustain  the  finding  of  the  Beferee,  that  the  defendant 
accounted  with  the  trustees  concerning  his  disbursements 
for  the  construction  of  the  engines  and  other  machinery 
for  the  vessels  in  question,  and  was  allowed  the  sum  due 
the  plaintifEs'  firm  in  settlement  of  such  accounting,  and 
paid  the  same;  and  that  in  consideration  thereof,  he 
assumed  individually  to  pay  the  plaintifi's'  firm  the  amount 
so  due  to  them.  This  would  enable  the  plaintiffs  to  main- 
tain an  action  on  that  promise  against  the  defendant  alone. 
The  defendant  being  individually  liable  for  the  claim 
of  the  plaintiffs  against  bim,  the  next  question  which  arises 
is  whether  he  had  any  claim  for  damages  which  could 
be  deducted  or  set  off.  The  work,  concededly,  was  not 
•  finished  within  the  time  agreed  upon,  and  if  nothing  was 
done  to  waive  the  claim  for  damages  therefor,  it  still 
remains.  A  difficulty  might  arise  as  to  the  right  to  set  it 
off,  if  the  plaintiffs'  claim  be  against  the  defendant  alone 
on  an  individual  liability.  It  might  be  available  as  a 
recoupment  in  mitigation  of  damages,  but  the  answer 
does  not  claim  it  as  such.  {Nichols  v.  Dusenhuryt  2  Ck>mst, 
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283;  McCiOlough  v.  Cox,  6  Barb.,  386.)  The  parties  wbo 
were  prejudiced  by  the  delay  consisted  of  aU  the  owners 
of  the  vesselsi  and  the  defendant  could  not  recover  and 
retain  such  damages  as  entirely  his  own  on  an  independent 
cause  of  action.  In  addition  to  this,  the  claim  in  this  case 
was  for  a  sum  certain,  and  belonged  only  to  the  two  plain^ 
tiffs;  the  claim  for  damages  was  unliquidated,  and  was 
against  the  plaintiffs  and  two  others,  who  were  not  parties 
to  the  action.  It  would  seem,  therefore,  that,  *al though 
the  plaintiff  acquired  half  their  interest  by  assignment,  the 
defendant  would  have  no  right  to  make  them  alone  liable 
for  his  claim  for  damages,  {Vassear  v.  Livingston f  3  Kern., 
248,)  by  way  of  counterclaim  under  the  Oode.  {DiUaye  v* 
NileSj  4  Abb.,  253;  Ferrerira  v.  Depew,  Id.,  131;  Davidson 
V.  BemUigion,  12  How.,  310 ;  Van  de  Sande  v.  Hall,  13  Id.» 
458;  Spencer  v.  Babcock,  22  Barb.,  327.)  It  does  not 
appear,  also,  that  the  claim  would  be  available  by  way  of 
set-off.  The  112th  section  of  the  Gode  has  been  held  not 
to  affect  the  substantial  rights  of  assignor  and  assignee 
as  to  set-offs  under  the  Revised*  Statutes,  {BecJctvith  v.  Ummi 
Bank  of  New  York,  6  Seld.,  212,  affirming  4  Sandf.,  610,) 
and  unliquidated  damages  are  not  a  subject  of  set-off. 
{Brown  v.  Cuming,  2  Oai.,  33 ;  Hepburn  v.  Hoag,  6  Cow., 
i813;  Wilmot  v.  Hurd,  31  Wend.,  584.)  Bat  there  is  suf- 
ficient in  the  record  in  this  case  to  defeat  such  claim  on 
the  merits. 

The  Eeferee  properly  disregarded  the  evidence  offered 
to  vary  the  written  contract  as  to  the  time  of  completing 
the  work  provided  for  in  it,  although  the  defendant 
claimed  the  right  to  reject  such  written  contract,  and  to 
hold  the  plain  tiflB^  to  some  other  contract  made  by  him  on 
behalf  of  the  owners  of  the  vessel ;  and  if  the  plaintiffs 
yielded  to  the  proposition  of  the  defendant  to  deceive  the 
United  States  Government,  by  the  insertion  of  a  time 
within  which  the  work  could  not  be  done,  they  would  be 
justly  punished  by  being  made  to  pay  damages  for  lend- 
ing themselves  to  the  deception,  as  the  defendant  would, 
for  the  same  reason,  have  been,  by  being  compelled  to  pay 
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the  fictiticins  fSOyOOO  added  to  the  price  for  the  like  purpose 
^rf*  imposition. 

'  ISie  facts  that  plaintilfe  and  deftddant  agreed,  originally, 
that  the  time  was  fixed  in  the  contract  for  a  different  pur- 
pose ;  that  the  defendant  superintended  the  work  while  it 
was  g^ng  on,  and  lent  the  plaintiffs'  firm  iiis  notes  f<»r 
$7,500,  to  be  applied  on  account  of  the  moneys  to  grow 
doe  nnder  the  contract,  without  objection  to  the  non-com- 
pletion,  on  the  29th.of  June,  1849,  over  a  month  after  the 
machinery  for  one  vessel  was  to  have  been  finished ;  that 
a  variety  of  misfortunes  interfered  to  prevent  a  completion 
of  die  work  in  time;  that  the  plaiutijOb  worked  diKgently  to 
complete  it ;  that  there  is  no  evidence  of  the  communica- 
tion by  the  defendant  of  such  claim  for  damages  to  the  other 
trustees ;  that  the  defendant  took  a  receipt  for  his  notes, 
without  interest,  on  a  notice  of  a  claim  of  damages,— 
«dthough  no  legal  excuse  for  the  delay,  each  tend  to 
diminish  any  improbability  of  the  defendant's  having 
waived  a  claim  for  damages,  or  accepted  such  credit  on 
the  notes,  and  other  deductions  ftom  the  bills,  as  a  sufficient 
compensation.  The  liquidation  of  such  damages  and  its 
mergeir  in  the  account  stated  between  the  plaintiffs'  firm 
and  the  defendant,  after  the  work  was  done,  and  in  March  or 
February,  1850,  mainly  rests  upon  the  testimony  of  one  wit- 
nesil,  (Mr.  Breasted,)  who  now  has  no  interest  in  the  action, 
which  is  only  opposed  by  that  of  the  defendant.  From 
that  testimony  it  appears  that  the  defendant,  on  the  ren«- 
dition  of  the  accounts,  stated  to  the  plaintiffs  that  they 
were  behind  hand  in  the  work,  and  be  was  not  going  to 
allow  them  all  the  bill ;  that  he  was  not  going  to  pay 
wharfage  during  the  delay,  and  directed  them  to  take  out 
the  items  complained  of  and  he  would  settle  the  bill ;  those 
it^ms  were  taken  out  as  a  compromito  of  the  matter,  and 
to  dose  the  thing  up  a  new  bill  was  made  out,  abd  be  said 
*'hs  would  pay  ift«  frOb."  The  witness  testified  "*  that  this 
was  a  ffeneral  setflemmt  and  c&mpraniiie  of  every  thing J*^ 
This  is  eorroboraijed,  as  to-  the  promise  to  pay,  by  the  tes* 
timony  of  anoither  witness,  (Quintardy)  who  testifies  that 
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the  defendant  said  the  bills  would  be  settled  *after  they 
were  regulated ;  and  that  of  the  plaintiff,  Secor,  who  te^ 
tifles  that  after  the  new  bills  were  sent  in  the  defendant 
said  **  it  was  all  right  and  he  would  pay  the  bills.'-  The 
first  witness  (Breasted)  testified,  also,  that  on  a  previous 
application  l)y  him  to  the  defendant,  when  he  gave  his 
notes,  the  latter  said  *^  that  the  plaintiffs'  firm  would  be 
*'  behind  time,  and  he  therefore'^should  give  notes  instead 
/'  of  money."  If  this  were  an  agreement  to  waive  the  per^ 
formance  of  the  contract  in  time,  provided  the  plaintifi^ 
gave  time  on  the  payments,  as  it  might  well  be  construed 
to  be,  the  defendant  would  have  no  claim  for  damages,  and 
might  well  be  disposed  to  waive  any  claim  for  them  aftw ^ 
wards  in  the  final  settlement.  Taking  the  testimony 
together,  this  Court  is  not  at  liberty  to  say  that  the  Referee 
was  not  warranted  in  coming  to  the  conclusion  that  the 
defendantt  in  his  anxiety  to  close  the  matter  up  and  be 
able  to  arrange  the  accounts  and  contracts  with  the  trus- 
tees, under  the  original  assignment  in  trust,  either  waived 
all  claim  for  damages,  or  considered  the  advantages  he 
obtained  in  the  settlement  equivalent  thereto ;  as  well  as 
for  the  same  reasons  took  upon  himself  alone  the  burden 
of  paying  the  plaintiff. 

The  defendant  objects  that  the  Beferee  erred  by  allowing 
the  amendment  to  the  complaint  containing  a  new  cause 
of  action.  By  ^  272  of  the  Code,  he  has  the  same  power  aa 
the  Oourt  on  a  trial  f  and  that,  by  ^  173|  extends  to  insert- 
ing allegations  material  to  the  case,  as  well  as  conforming 
the  pleadiitg  to  facts  proved.  In  this  case  the  substance 
of  the  amendment  was  already  in  issue,. being  contained 
in  the  original  reply  to  the  defendant's  defense  (^  set-off 
of  a  claim  for  damages.  {HdU  ▼.  ChuUt  3  Kern.,  127.) 
What  was  already  in  the  complaint  was  necessarily  p«rt 
of  the  amendment,  which  the  court,  on  application,  would 
undoubtedly  have  permitted  to  be  added,  as  the  only  ^ect 
and  object  of  the  amendment  was  to  get  rid  of  a  technical 
objection  of  want  of  parties.  Perhaps  a  trial  is  the  best 
place  to  investigate  the  good  &ith  ox  an  amendment. 
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{Travis  v.  Barger^  24  Barb.,  627.)  The  provisioDS  of  tbe 
Beviaed  Statutes  which  are  not  superseded  by  the  Oode» 
{Parry  y.  Tj/neni  22  Barb.,  137,)  give  full  power  to  make 
BQch  amendmeDt,  (2  R.  S.,  424,  %  1,)  besides  this,  the  defend- 
ant waived  the  objection,  by  amending  his  answer*  I  think, 
however,  the  amendment  was  within  the  discretion  of  the 
Seferee,  and  was  properly  permitted* 

Many  £Eu^ts  found  in  this  case  by  the  Beferee,  being  imma- 
terial to  the  issue  or  the  result,  may  be  rejected  without 
iqj^^)  particularly  where,  as  in  this  case,  he  states  those 
upon  which  he  exclusively^'  relies  to  Justify  his  final  conclu- 
sions of  law  that  the  plaintiff  isT entitled  to  recover;  he 
puts  that  solely  upon  the  two  accountings  which  he  finds 
to  have  taken  place,  as  matter  of  fact,  and  that,  as  matter 
of  law,  they  excluded  the  objections  of  the  non-joinder  of 
parties  and  the  claim  for  damages. 

Several  exceptions  were  taken  to  the  admission  of  testi- 
mony, claimed  10  have  been  improperly  admitted,  none  of 
whidi  are  tenable.  Proof  of  the  non-payment  of  the 
$30,000,  at  the  date  of  the  contract,  was  relevant  for  seve- 
ral purposes.  A  receipt  for  the  amount  was  produced  by 
the  defendant ;  no  charge  was  made  by  him  for  it  in  his 
accounts  rendered  to  the  trustees,  and  without  an  expla- 
nation there  might  ba  some  embarrassment  as  to  the 
amounts  claimed.  I  do  not  find  in  the  evidence  any 
attempt  to  throw  any  imputation  upon  the  defendant,  of 
an  improper  motive  for  such  fictitious  addition,  except  that 
to  which  the  simple  fact  gives  rise ;  although  the  defendant 
did  offer  evidence  casting  the  imputation  of  prima^  guilt 
On  the  plaiAtifb,  without  removing  his  own  complicity  in 
it.  Attempts  to  introduce  improper  evidence,  which  were 
defeated  by  its  exclusion,  could  hardly  affeet  the  mind  of 
the  Befeiee  unfavorably  to  the  defendant.  The  fiEict  that  the 
other  trustees  were  ignorant  that  the  defendant  obtained 
credit  on  the  installments  by  giving  his  notes,  or  conveyed 
land  instead  of  paying  mon^,  was  important  to  show  that 
he  oonsldeired  tbe  contract  entirely  his  own,  to  deal  with 
as  he  tiionght  prpperf  and  that  the  arrangement  of  paying 
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in  land  or  giving  time,  both  on  the  contract  atid  the  pay- 
ments, was  entirely  a  matter  of  his  own  and  for  his  own 
benefit  The  consideration  of  the  release  fh)m  SIbo  to  the 
defendant  was  admissible,  in  the  discretion  of  the  Befereet 
on  a  cross-examination,  to  test  the  accnracy  of  thb  wit- 
ness' previous  statements.  The  statement  of  the  incon- 
siderable character  of  the  wor^  done  by  the  plaintiffs  on 
ftnother  vessel,  was  rendered  proper  by  the  attempt  on  tbe 
defendant's  part  to  prove  that  the  undertaking  of  such 
work  by  the  plaintiffs,  had  interfered  with  the  work  to  be 
done  by  them  under  the  contract  in  controversy,  and  to 
diminish  the  damages  which  might  be  claimed  for  a  willful 
delay. 

There  being,  therefore,  no  errors  of  law  In  the  decision 
of  the  Beferee,  and  there  being  sufficient  evidence  to  Jus- 
tify the  facts  expressly  found  by  him,  and  all  other  fact^ 
necessary  to  sustain  the  judgment,  it  mQst  be  affirmed 
With  costs. 

BoswoBTH,  Oh.  J.,  and  Mokorie^,  J.,  agreed  in  affirm- 
ing the  judgment. 


Joseph  Bubkbtt  6t  o^,  Plaintiffs  and  Bespondents» 
EDWAB0  and  Hjskby   Im  Phalon,  Defendants  and 

Appellants. 

1.  It  having  been  foand  83  fitcts  by  the  Jwdge^  before  whom  this  action  Traeir 
tried  at  Spectid  Term,  that  the  j^ala  tiffs  in  Nov.,  1856,  ''ootnpeanded  from 

'  eocoanut  oil  and  other  ingredtente  a  mixture  to  be  used  m  i^  hair  wash,  for 
whicli  tbey  devised  as  a  trade-mark  *  *  *  thenameor'^rd'Cocoaicie;' 
that  they  published  the  same  very  extensively,  with  notice  that  they  had 
adopted  the  said  name  or  title  as  their  trade-mark;**  and  that  the  defend-' 
ants  in  Not^  1858,  ''commenced  the  preparation  and  sale  of  a  simikr  oora-f 

.  pound,  in  bottles  "^  .  *  *,  and  with  labds  undet  the  name  and  tide  «l^ 
'Coco'ine;*  and  further,  (as  the  fiilh  finding,)  ''that  Uie  defendants  well 
knowing  that  tlie  name^  word  or.  title  of  '  Gocoaine '  was,  and  for  a  con- 
siderable time  had  been,  the  trade-mark  of  the  plaintiffs,  with  the  tvrongfol 
intention  of  indueln^  the  public  to  believe  that  the  eompontid  sold  by  theni^ 
selves  under  the  name,  w6rd  or  title  of  *  Ooeouia*  w«s  that  of.  the  phuaM 

.  tiffs,  and  with  the  wrqngful  intention  of  securing  to  themselves  tbe  benefit 

'  of  the  skill,  labor  and  expense  of  the  plaintiffs^  have  so  closdy  imitated  and 
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used  the  Aforesaid  trade-mark  of  the  plaintiffs  as  to  deceive  the  publio 
and  to  injure  and  damage  the  plaintiffs;  that  the  word,  name,  title  or 
device  '  GocoTne  *  is  a  gpurioos  and  unlawful  imitation  by  the  defendants 
of  the  word,  name,  title  or  device  *  Cocoaine,'  the  aforesaid  trade-mark  of 
the  plaintiffs.** — li  vhms  Mi,  that  the  plaintiffs  were  entitled  to  a  judgment 
enjoining  the  defendants  from  manufacturing,  using,  selling  or  in  any  man- 
ner disposing  of  a  compound  or  preparation  With  the  name,  word  or  title 
of  "  Oocoine  '*  printed  or  stamped  upon  the  bottles,  labels,  wrappers,  covert 
or  packages  thereoC 
2.  The  evidence  on  which  the  faots  were  found  is  stated  in  the  opinions 
delivered,  Robertson,  J.,  dissenting  from  the  conclusion  that  it  was  suffi- 
cient to  sustain  them. 

(Before  Bosworth,  Ch.  J.,  and  Moncricf  and  Robertson,  J.  J.) 
Submitted,  February  11,  1862;  decided,  March  15,  1&62. 

The  plaintiffs,  Joseph  Burnett  and  William  Otie( 
Bdmands,  who  were  druggists  and  partners  in  businessi 
in  the  year  1857,  in  the  Oity  of  Boston,  commenced  the 
manufacture  and  sale  of  an  article  of  hair  oil,  compounded 
of  Tarioiis  ingredients,  of  which  the  essential  element  was. 
eocoanut  oil.  It  was  supposed  by  them  to  be  a  new  article, 
and  they  alleged  that  they  invented  for  it  a  new  name, 
which  was  *'  Cocoaine^^^  and  that  as  soon  as  they  com- 
menced the  sale  of  the  article,  they  gave  notice,  through 
the  newspapers  and  by  their  circulars,  that  they  had 
adopted  the  word  *'  Coooains  '*  as  their  trade-mark. 

Edward  Phalon,  one  of  the  defendants,  had  sold  a  simi- 
lar preparation  of  eocoanut  oil  since  1840;  and,  in  1858, 
the  defendants  commenced  the  manufacture  and  sale  of 
such  a  preparation,  under  the  name  of  "  Cocolne.** 

The  plaintiffs  brought  this  action  to  restrain  the  defendr 
ants  from  using  the  word  '*  Cocoine "  in  the  sale  of  their 
article,  claiming  that  the  use  of  that  word  was  an  infring- 
ment  of  the  exclusive  right  of  the  plaintiffs  to  the  use  of 
the  word  "  Oocoaine."  They  also  claimed  damages  for  the 
injuries  which  they  alleged  they  had  sustained  by  the  in- 
fiingment 

The  action  was  tried  at  a  Special  Term  on  the  21st  day 
of  April,  1859,  before  Mr.  Justice  Pibbrbpont,  and  the 
plaintiff)  had  a  judgment  perpetually  restraining  the  de* 
fisndants  from  using  the  word  <'  Cocoine.** 
Bosw.— Vol.  IX.       26 
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The  following  opinion  was  rendered  by  the  Judge ; 

.  PiBHREPONT,  J.  It  appeared  before  me,  upon  the  trial 
of  this  cause,  that  the  plaintiffs,  in  November,  1856,  com- 
pounded fi:om  cocoanut  oil  and  other  ingredients,  a  mix- 
ture to  be  used  upon  the  human  hair ;  that  they  devised  a 
name  never  before  used,  by  which  to  mark  his  said  com- 
pound, te  wit :  the  name  or  word  *'  Oocoaine ;"  that  they 
forthwith  published  in  all  their  circulars  and  in  all  the  prin-* 
cipal  newspapers  in  the  country,  and  especially  in  the  Oity 
of  New  York,  where  the  defendants  reside,  that  they  bad 
adopted  the  above  mentioned  name  or  title  as  a  *'  trade- 
mark," to  secure  the  public  and  the  proprietors  against 
imposition,  and  that  all  unauthorized  use  of  this  trade- 
mark would  be  promptly  prosecuted. 

The  plaintiff  introduced  this  article  upon  the  market, 
and  spent,  between  November,  1856,  and  November,  1858, 
some  ten  thousand  dollars  in  advertising  the  same.  The 
demand  for  the  article  rapidly  increased,  the  sale  became 
large,  and  the  profits  were  by  no  means  inconsiderable. 
Each  bottle  containing  the  mixture  had  upon  it  the  follow- 
ing label : 

•*  A  PERFECT  HAIR-DRESSING. 

A  PROMOTER  OP  THE  GROWTH  OP  HAIR. 

A  PREPARATION  FREE  FROM  IRRITATING  MATTER. 

BURNETT '8      COCOAINE. 

For  preserving  and  beautifying  the  Hair,  and  rendering  it 

dark  and  glossy. 

The  Oocoaine  holds,  in  liquid  form,  a  large  proportion 
of  deodorized  Odooanut  Oil,  prepared  expressly  fw  this  pur- 
pose. 

No  other  compound  possesses  the  peculiar  properties 
which  so  exactly  siiit  the  various  conditions  oi  the  human 
hair. 

It  softena-  the  hair  when  hard  and  dry.  It  soothes  the 
irritated  scalp-skin.  It  a^Tord^tb^  riehest  lu^tee.  It  remain^ 
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longest  in  effect.    It  is  the  best  and  cheapest  hair-dressing 
in  the  world. 

Directions. — ^Apply  with  the  hand  or  a  soft  brush  every 
other  day,  or  as  often  as  the  case  may  require,  rubbing  it 
thoroughly  into  the  roots  of  the  hair. 

To  remove  Dandruff,  Scurff,  &c.,  wash  the  head  with 
Burnett's  Kalliston,  rub  dry  with  a  towel,  and  apply  the 
Gocoaine  as  directed. 

Prepared  only  by 

JOSEPH  BUENBTT  &  00., 

Boston. 
[Entered  according  to  Act  of  Oongress,  in  the  year  1857, 
by  Joseph  Burnett  &  Oo.,  in  the  Olerk's  Office  of  the 
District  Oourt  of  Massachusetts.]'' 

About  two  years  after  the  first  introduction  of  this 
article  by  the  plaintiffs,  Phalon  &  Son,  the  defendants, 
residents  of  the  City  of  New  York,  commenced  the  sale  of 
a  somewhat  similar  preparation,  put  up  in  bottles  not  very 
unlike  those  of  the  plaintiffs,  and  each  bottle  having  upon 
it  a  label  as  follows : 

"  [Entered  according  to  Act  of  Oongress,  in  the  year  ISSS, 
by  Phalon  &  Son,  in  the  Olerk's  Office  of  the  District 
Oourt  of  the  U.  S.  for  the  Southern  District  of  New 
York.] 

PSALON  A  SON'S  COG OlNE  FOR  TEE  HAIR. 

Prepared  from  highly  purified  Oocoa  Oil. 

This  preparation  possesses  extraordinary  properties  for 
preserving  and  beautifying  the  hair,  and  also  restoring  its 
natural  luxuriant  and  glossy  appearance.  Apply  fre- 
quently, by  thoroughly  rubbing  it  with  the  hands  into  the 
roolB  of  the  hiur.    When  chilled,  warm  in  a  water  bath  or 

by  the  fire. 

PHALON  &  SON,  Perfumers, 

Nos.  197,  4»7  and  617  Broadway, 

New  Yorkr 

'  Tins  mixture  has  also  had  a  very  large  sale,  with  much 
profit  to  the  defendants. 
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The  plaintiff  claims  that  the  defendants  have  pirated  his 
trade-mark,  and  asks  that  damages  may  be  awarded,  and 
that  an  injunction  may  issue  against  them. 

The  defendants  contend  that  the  plaintiffs'  compound  is 
an  imposition;  that  their  mixture  is  superior;  that  the 
plaintiffs  can  have  no  property  in  the  word  ''  Oocoaine," 
and  that  '*  Gocoine  "  is  not  the  same,  but  a  different  name, 
•and  not  calculated  to  mislead  the  public ;  and  furthermore, 
that  it  IS  correctly  compounded  from  the  French. 

There  is  no  evidence  that  the  plaiutifis  have  committed 
any  fraud  upon  the  public ;  and  which  is  the  superior  of 
the  two  mixtures,  the  Court  will  not  consider. 
.  If  the  plaintiff  cannot  acquire  any  property  or  exclusive 
right  in  this  name,  word  or  device  thus  contrived  and 
adopted  as  his  trade-mark,  then  there  is  no  ground  for  this 
action ;  and  if  the  defendants  have  adopted  a  device  or 
name  so  differing  frem  that  adopted  by  the  plaintiff  as  in 
no  wise  to  deceive  the  public  or  do  injury  to  the  plaintiff, 
then  the  defendants  are  not  liable  in  this  suit. 

By  the  statute  of  this  State,  it  is  a  misdemeanor  pun- 
ishable by  imprisonment  *'  to  forge  or  counterfeit,  or  cause 
'*  or  procure  to  be  forged  or  counterfeited,  any  representa- 
V  tion,  likeness,  similitude,  copy  or  imitation  of  the  private 
^*  stamp,  wrapper  or  label  usually  affixed  by  any  mechanic 
''  or  manufacturer  to,  and  used  by  such  mechanic  or  man- 
**  ufacturer  on  or  in  the  sale  of  any  goods,  wares  or  mer- 
•*  chandise,  with  intent  to  deceive  or  defraud  the  purchaser 
'*  or  manufacturer  of  any  goods,  wares  or  merchandise 
"whatsoever."  (Laws  of  1850,  ch.  123,  %  1;  same  stat. 
2  B.  8.,  4  ed..  880,  %  49.) 

Thus  our  Legislature  has  declared  in  strongest  terms 
its  reprobation  of  all  infringements  by  one  citizen  upon 
another's  trade-mark;  and,  long  prior  to  any  statutes 
upon  the  subject,  it  was  settled  law  that  a  manufacturer, 
by  priority  of  appropriation  of  names,  marks  or  symbols,  to 
distinguish  his  manufactures,  acquired  a  property  therein 
OS  a  trade-mark,  for  the  invasion  of  which  an  action  would 
lie,  and  in  the  exclusive  use  of  which  he  might  be  pro- 
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tected  by  iDjunction.  This  rule  of  law  was  recognized  so 
long  ^o  as  the  case  of  Southern  y.  How^  in  Popham's 
Beports,  (page  143,)  and  in  the  case  of  Croft  v.  Day,  (7 
Beavan  Bep.,  84,)  Lord  Lanodalb  said :  ^'No  man  has  a 
*'  right  to  dress  himself  in  colors  or  adopt  and  bear  sym* 
*'  bols  to  which  he  has  no  peculiar  or  exclusive  right,  and 
"thereby  personate  another  person,  for  the  purpose  of 
''inducing  the  public  to  suppose  either  that  he  is  that 
"other  person,  or  that  he  is  connected  with  and  selling  • 
*  the  manufacture  of  such  other  person,  while  he  is  really 
**  selling  his  own.'* 

This  was  the  somewhat  noted  case  of  the  "  Day  &  Mai^ 
tin  Blacking."  The  defendants  made  and  sold  the  genuine 
blacking;  their  names  were  Day  &  Martin;  their  label 
had  the  No.  97  1-2  Holborn  Hill,  and  their  device  was  the 
Boyal  Arms  of  England — whereas  the  plaintiff,  who  wai^ 
the  surviving  partner  of  the  original  "Day  &  Martin,'* 
had  upon  his  label  No.  97  High  Holborn,  and  the  armsV 
of  Day  &  Martin,  quite  different  from  the  Boyal  Arms,  J 
and  yet  the  Oourt  directed  an  injunction  to  issue.  \ 

Lord  Lakgdale  said, "  the  defendants'  contrivances  were  T 
"  calculated  to  mislead  the  bulk  of  the  unwary  public  into  i 
"  the  impression  that  the  new  concern  was  connected  with  J 
"  the  old  manufactory ;  and  thus  to  benefit  the  defendant's  f 
"  to  the  injury  of  the  plaintiff  and  to  deceive  the  public.'* 

In  the  case  of  Pidding  v.  Sow^  (8  Simon's  Bep.,  477,) 
the  Yice-Ghancellor  said:  "The  defendant  was  not  at 
*'  liberty  to  make  and  sell  a  mixture  of  his  own  under 
"  the  same  designation  as  the  plaintiff  had  appropriated." 

In  the  case  before  us,  the  plaintiff  Burnett  contrived  a 
name  unknown  to  any  language,  and  sold  his  mixture 
under  that  appropriated  designation  for  two  years ;  adver- 
tising during  the  entire  time,  and  in  nearly  every  important 
journal  in  the  city,  that  he  had  adopted  that  word  or  name 
as  his  *^  trade-markJ'^ 

The  "  Oocoaine,"  as  he  called  it,  had  a  great  sale,  and 
after  its  reputation  was  established  through  the  energy, 
skill,  and  money  of  the  plaintiflb,  the  defendants  then 
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coinmeuced  the  sale  of  their  mixture,  under  the  designa- 
tioD  i)f  Phalon  &  Son's  '*  Cocoine/' 

Was  'Hhis  conti'ivance  calculated  to  mislead  the  bulk 
*'  of  the  unwary  purchasers;  and  thus  to  benefit  the  defend- 
**  antSito  injure  the  plaintiff;  and  to  deceive  tihe  public?'* 
I  have  no  doubt  that  an  honest  answer  from  tbe  defend- 
ants would  be  affirmative.  If  Burnett's  *'  Cocoaine"  had 
proved  d^tructive  to  the  human  hair,  Phalon's  '*  Gocoine" 
would  not  have  been  introduced  under  that  designation. 
It  was  the  success  of  the  former  that  introduced  the  latter; 
and  where  one  intentionally  (as  in  this  case)  so  closely 
imitates  the  trade-mark  of  another,  the  law  presumes  it  to 
have  been  done  for  the  purpose  of  inducing  the  public 
to  bdieve  that  the  article  is>  that  of  him  whose  trade-mark 
is  imitated,  and  for  the  purpose  of  supplanting  him  in  the 
good-will  of  his  trade  or  business.  (Taylor  v.  Carpenter^  2 
Sandf.  Oh.  B.,  603,  affirmed  in  the  Court  of  Errors.) 

Every  man  has  a  right  to  the  reward  of  his  skill,  his 
energy,  and  his  honest  enterprise ;  and  when  be  has  appro^ 
priated,  as  his  trade-mark,  letters  combined  into  a  word» 
before  unknown «  and  has  used  that  word,  and  has  long 
published  it  to  the  world  as  his  adopted  ^*  trade-mark  "  he 
has  acquired  rights  in  it  which  the  Oourts  will  protect. 

The  proof  is  cles^  that  the  plaintiff  had  for  nearly  two 

years  advertised  his  mixture  in  nearly  every  newspaper  in 

this  city,  and  had  published  in  the  same  papers  that  he 

had  adopted  the  word  ^^  Gocoaine"  as  his  trade-mark. 

The  defendant  was  himself  a  witness,  and  he  did  not 

suggest  that  these  notices  had  not  been  lm>ught  home  to 

his  knowledge;  the  conclusion  is  irresistible,  that  he  was 

aware  of  their  publication,  and  that   he  intentionally 

adopted  "Oocoine'^  as  a  close  imitation  of  "Gocoaine," 

and  for  the  purpose  of  deriving  profit  from  the  simulated 

tradc'-mark 

f    No  one  can  appropriate  a  word  in  general  use  as  his 

J  trade-mark,  and  restrain  others  from  using  that  word. 

m  Biu*nett  caunot  acquire  property  in  the  word  Gin,  Wine, 

W  Brandy,  or  Ale,  or  in  any  other  wwd-  known  to  the  Ian*'- 
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gn&ge  and  in  common  use  to  designate  things,  or  tlie 
qualities  of  things.  But  the  word  appropriated  by  the 
plaintifib  is  not  of-  that  character,  and  it  is  no  hardship  to 
the  defendants  to  be  restrained  from  its  use  as  a  trade- 
mark ;  he  can  adopt  another  designation  for  his  mixture ; 
there  is  no  necessity  whatever  for  this  close  imitation  of 
the  plainti£&'  mark,  and  the  defendants  can  scarcely  have 
any  other  motive  than  by  this  similitude  to  derive  advan- 
tage from  the  plaintiffs'  toiL    To  this  they  have  no  right 

There  are  some  features  of  novelty  in  this  case,  but  the 
general  principles  which  govern  it  are  well  settled.  {Gout 
V.  AleploglUi  0  Beav.  E.,  69;  Perry  v.  TrtieflU^  6  Beav. 
£.,  66  ;  Coats  y.  Holbrook,  2  8andf.  Ch:  B.,  596 ;  Partridge 
V.  Menck;  2  Sandf.  Oh.  B.,  622 ;  Howard  v.  Henriques^  3 
Sandf.  S«  0.  B.,  725,  [Case  of  the  Irving  House ;]  Stokes 
▼.  Laiidgraff,  17  Barb.,  608;  Clark  v.  Clark;  25  Barb.,  76; 
Brooklyn  White  Lead  Co.j  v.  Masury^  25  Barb.,  416 ;  Tay- 
lor V.  Carpenter,  11  Paige,  292.) 

The  plaintiffs  are  entitled  to  judgment,  and  an  injunc- 
tion must  issue.    The  order  to  be  settled  on  notice. 

Upon  the  usual  reference  to  ascertain  plaintiflb'  dam* 
ages,  they  were  assessed  at  a  nominal  sum  by  reason  of 
his  refusal  to  disclose  the  ingredients  of  his  preparation. 
The  proceedings  on  this  matter  are  reported  in  11  Abbott's 
Pr.,  157  and  12  Id.,  186. 

The  defendants  moved  at  Special  Term  for  a  new  trial, 
which  was  denied,  the  decision  of  which  motion  is  reported 
in  4  Bosworth,  622.  Final  judgment  having  now  been 
entered  against  the  defendant's,  they  .appealed  both  front 
the  judgment  and  from  the  order  denying  a  new  trial. 

Eusibius  W.  Dodge,  for  defendants^  t^ppdllants.) 

I.  Plaintiffs'  judgment  rests  solely  on  the  ground  that 
he  contrived  a  name  unknown  to  any  language,  and  appro- 
priated it  as  a  trade-mark.  But  in  truth,  the  word  is  a 
properly  compounded  word,  and  the  legitimate  name  for 
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a  preparation  of  cocoanut  oil,  being  compounded  of  the 
well  known  words  ^^ cocoa"  and  ^^olein." 

II.  The  word  ''  Oocoaine,*'  when  applied  to  an  article  of 
perfumery,  fairly  imports  that  it  is  a  preparation  of  cocoa- 
unt  oil,  and  thns,  when  used  as  the  name  of  a  cosmetic, 
indicates  the  nature  of  the  compound  >  so  that  it  cannot  be 
urged  that  '^Oocoaine"  is  a  mere  fancy  term,  having  none 
of  the  attributes  of  words  or  names  in  common  use. 

In  support  of  the  doctrine  that  no  person  can  have  pro- 
perty in  any  word  used  to  indicate  the  name  or  quality  of 
goods,  see  the  leading  cases  of  The  Amoskeag  Manufactur-- 
ing  Company  v.  Spear^  (2  Sandf.  S.  0.  B.,  599,)  Fetridge  v. 
WeUs,  (4  Abbott's  Pr.  E.,  144 ;  S.  C,  13  How.  Pr.  E.,  385,) 
Stokes  V.  Landgraffy  (17  Barb.,  608,)  Williams  v.  Johnson^ 
(2  Bosw.,  1,)  Wolfe  v.  Goulard,  (18  How.  Pr.  E.,  64,) 
Corwin  et  oZ.  v.  Daiy  et  aL,  (7  Bosw.,  222,)  Upton's  Trade- 
Marks,  187. 

The  name  of  a  factory,  hotel,  store  or  saloon,  when 
employed  as  a  trade-mark,  will  be  protected  by  injunction 
for  the  reason  that  such  names  serve  to  guide  the  publio 
to  a  person's  place  of  business;  and  in  that  respect  they 
indicate  the  owner  or  whoever  may  be  entitled  to  the  good 
will  of  the  establishment.  (See  Howard  v.  Henriques  et  a7.» 
3  Sandf.  S.  0.  E.,  725;  JTnoM  v.  Morgan,  2  Keen's  E., 
213;.  Stone  et  al.  v.  Carlan  et  aU  3  Code  E.,  67;  Marsh  v. 
BiUings,  7  Oushing's  E.,  322;  Qenin  v.  Chadsey,  12 
Abbott's  E.,  69.) 

It  will  be  seen  that  this  distinction  bas  heretofore  been 
observed  in  applying  the  law  in  this  class  of  cases,  and  it 
should  still  be  followed. 

III.  If  the  Court  shall  be  of  the  opinion  that  the  mere 
contrivance  or  invention  of  a  word,  gives  to  the  inventor  an 
exclusive  right  to  its  use  as  the  name  of  an  article  of  his 
manufacture,  then  it  issnbmitted  that  thedefendants  should 
have  a  new  trial  upon  their  newly  discovered  evidence. 

John  Sherwood,  for  plaintiff,  (respondents.) 

I.  The  tBuot  that  plaintiflb  had  acquired  a  right  to  the 
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word  Cocoaine,  has  been  decided  by  the  Judge,  and  is  sup- 
ported by  clear  evidence. 

The  colorable  evasion,  in  leaving  out  a  single  letter, 
only  adds  to  the  probability  of  an  intention  to  defraud 
plaintiffis  and  the  public.  {Taylor  v.  Carpenter^  2  Sandf. 
Gh.,  613,  and  cases.) 

II.  The  word  does  indicate  the  origin  of  the  article,  but 
it  does  not  follow  that  there  could  be  no  property  in  it. 
The  word  is  not  in  use  in  the  English  language,  or  as  far 
as  appears,  in  any  language;  and  the  cases  which  declare 
that  the  name  of  a  thing  cannot  be  taken  as  a  trade-mark, 
apply  to  such  names  as  are  generally  used  and  known. 

The  leading  case  of  Gout  v.  AlepUglvL^  (6  Beavan,  69,)  is 
directly  in  point;  here  the  use  of  the  word  "Passendede'* 
as  a  trade-mark  was  protected.  So  is  Wolfe  v.  Ooulard^  (18 
How.  Pr.,  64.)    And  see  Stokes  v.  Landgraff,  (17  Barb.,  608.) 

The  rule  laid  down  in  Amoskeag  Mfg.  Co.  v.  Spedr^  is 
against  the  defendant,  for  he  could  not  with  equal  truth, 
use  the  word  "Gocoaine,"  for  it  had  no  meaning,  (besides 
suggesting  its  origin  from  cocoa,)  and  the  word  was  a 
novel  and  original  one,  and  having  no  signification  in  any 
language. 

The  distinction  raised  by  defendants'  counsel,  between 
signs  of  places  of  business  and  other  trade-marks,  is  not 
supported  by  the  cases  cited. 

Nor  is  this  distinction  well  founded  in  principle,  for  the 
word  Gocoaine,  after  its  adoption  and  publication  by 
the  plaintiffs,  directed  the  public  to  them  as  the  manufac- 
turers of  the  article. 

There  is  no  decision  that  the  word  or  device  adopted  to 
indicate  ownership,  or  origin,  shall  not  also  convey  the 
idea  or  name  of  the  article  to  which,  for  the  first  time,  it 
is  applied.  Nor  could  there  be  any  reason  for  any  such 
position. 

The  word  Gocoaine  is  not,  in  fact,  descriptive,  nor  does 
it  indicate  quality.   It  is  merely  suggestive.   No  one  could 
tell,  from  seeing  the  word  alone,  what  the  compound  is,  of 
its  object,  quality,  or  nature. 
Bosw. — ^VoL.  IX.       26 
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It  is  not  a  gcieotiflc  or  tecbuical  term,  and  is  not  descrip- 
tive as  denoting  the  quality  or  nature  of  the  material. 

Oommon  examples,  such  aj9  •*  oxy hydrogen  blow-pipe/* 
and  similar  names,  do  not  apply,  because  they  actually 
define,  describe,  designate  and  explain  their  subject. 

IIL  A  new  word  may  be  adopted  as  a  trade-mark.  (See 
cases  above  cited.) 

Oould  not  the  plaintiffs  adopt  any  peculiar  and  original 
arrangement  of  letters.  Now  if,  instead  of  using  letters 
merely  as  a  S3nnboI,  the  plaintiff  coins  from  them  a  sym* 
bolic  word  which  is  new,  and  at  the  same  time  conveys  an 
idea  of  the  ingredients  of  which  the  preparation  is  com- 
posed, while  it  also  designates  it  as  of  his  manufacture,  is 
not  that  word  a  device  or  symbol  which  he  can  appropriate, 
as  well  as  any  other  arrangement  of  the  same  letters  ? 

IV.  The  word  Gocoaine  never  before  existed  in  our  lan- 
guage. It  never  existed  as  a  substantive  designating  any 
preparation.  When  used  by  defendants  to  designate  a 
hair-wash,  it  derived  that  meaning  solely  from  Bumetrs 
use. 

y.  The  criticism  of  the  opinion  in  this  case,  in  Upton's 
Law  of  Trade-Marks,  written  during  the  pendency  of  the 
case,  is  no  more  authority  than  the  brief  of  the  defendants' 
counsel,  and  the  course  of  argument  as  to  the  use  of  a 
novel  word,  is  certainly  unsupported  by  any  authorities. 

The  conclusion  of  the  writer,  however,  that  the  judgment 
ought  to  be  sustained,  but  upon  different  grounds  than 
those  set  forth  in  the  opinion  of  Justice  Pierrepokt,  is 
well  founded,  (pages  180, 182.) 

This  case  does  present  another  ground,  viz.: 

That  the  word  '"Gocoaine."  by  its  appropriation ,  use 
for  a  long  time,  and  known  connection  with  the  name  of 
Burnett,  had,  by  relation  to  his  ownership,  acquired  a  dis- 
tinct recognized  meaning,  as  the  word  which  his  comi>ound 
was  known  by. 

YI.  But  the  law  does  not  favor  those  who,  by  imitations^ 
appropriate  to  themselves  the  fruits  of  the  ingenuity,  labor, 
and  enterprise  of  others ;  and  the  great  majority  of  cases 
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are  decided  apon  the  broad  grouod  that  there  was  a  palpa- 
ble attempt  to  imitate  what  others  had  iDvented  and 
brought  to  the  notice  of  the  public.  The  actions  of  the 
inventor  of  the  trade-mark  are  not  the  subject  of  investi- 
gation so  much  as  those  of  the  imitator.  {Croft  v.  Day,  7 
Beav.,  84 ;  Howard  v.  HenriqtieSy  3  Sandf.,  725 ;  SyJces  v. 
SykeSj  3  B.  &  0.,  541 ;  Rodger 8  v.  NowiU,  5  Man.,  6r.  & 
Scott,  109 ;  Morrison  v.  Salmon,  2  Man.  &  6r.,  385 ;  Day 
V.  Binning^  1  Ck>op.  Gh.  B.,  489 ;  Bansome  v.  Bentall,  3  Law 
Jour.  B.,  N.  8.,  161;  see  also  cases  cited  in  Upton  on 
Trade-Marks,  page  122 ;  see  also  Clark  v.  Cla^rJc,  25  Barb., 
76;  Brooklyn  White  Lead  Co.,  v.  Mamry,  25  Id.,  416; 
WiUinms  v.  Johiison,  2  Bosw.,  1 ;  Coffeen  v.  Brunion,  4 
McLean,  516 ;  Hine  v.  Lart,  10  Lond.  Jnr.  B.,  106.) 

VII.  The  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence,  was  properly  denied. 

Vm.  It  cannot  be  denied  that  in  truth  the  defendants 
did  intend  to  obtain  the  benefit  and  advantage  of  the  skill 
and  labor  of,  and  the  money  expended  by  the  plaintiffid, 
and  that  they  knew  that  the  word  ••  Oocoaine  "  was  metint 
to  be  the  trade-mark  of  the  plaintiffs,  and  that  they  delibe- 
rately invaded  their  rights  in  that  respect,  intending  to 
defraud  the  plaintiffs,  and  to  deceive  the  public. 

BoswoBTH,  Oh.  J.  That  the  judgment  is  just,  on  the 
facts  found,  I  regard  as  free  from  serious  doubt.  I  think 
the  evidence  warrants  the  findings.  The  only  finding  of 
fact,  in  respect  to  which  there  can  be  any  doubt  of  the 
sufficiency  of  the  evidence  to  justify  it,  is  the  fifth. 

That  finding  states,  that  the  defendants  well  knew  that 
the  plaintiff  used  the  word  "Cocoainb"  as  their  trade- 
mark, and  to  indicate  that  the  compound  on  which  it  was 
impressed,  was  their  manufacture,  and  that  the  defend- 
ants fraudulently  used  the  word  "  Cocoine^*  to  induce  the 
public  to  believe  that  the  compound  of  their  preparation, 
was  in  fact  that  of  the  plaintiffs,  and  that  in  this  regard 
their  attempt  to  deceive  the  public  and  defraud  the  plain- 
ts has  been  successful. 


204        OASES  m  THE  SUPERIOR  OOURT. 

Burnett  et  al.  v.  Plialon. 

Edward  PbaloD,  one  of  tbe  defendants,  testified  that  be 
had  been  in  the  business  of  hair  dressing  24  or  25  years ; 
that  he  commenced  mannfacturing  perfumery  in  June, 
1852,  and  selling  at  wholesale  and  retail  every  kind  of 
perfumery ;  that  he  has  sold  "  a  preparation  of  cocoanut 
oil,"  as  ''a  preparation  of  hair  oil"  at  different  times  since 
1840.  He  called  it  "a  preparation  of  cocoanut  oil"  and 
sold  it  to  customers,  but  not  by  wholesale,  until  1858, 
when  he  commenced  selling  it  under  the  name  "  Oocoine," 
and  with  labels  on  the  bottles,  having  that  word  impressed 
thereon. 

No  one  can  readily  believe,  that  an  enterprising  manu- 
facturer of,  and  dealer  in  perfumery,  and  who  had  been 
selling  at  wholesale  and  at  retail  since  June,  1852,  every 
kind  of  perfumery,  had  failed  to  observe  the  advertise- 
ments of  "jBeemeW'«  0000 AINE"  which  were  extensively 
published  in  the  summer  of  1857,  in  the  Oity  of  New  York, 
the  defendant's  place  of  business,  in  the  Herald,  Tribune, 
Times,  Evening  Post,  Express,  Sun,  Harper's  and  Leslie's 
Weekly,  as  well  as  in  other  papers,  or  that  he  was  igno- 
rant of  the  existence  in  the  market,  of  an  article  thus 
advertised,  and  sold  in  New  York,  by  A.  D.  &  O.  Sands, 
Lazell,  Marsh  &  Hand,  Hegeman  &  Oo.,  Bames  &  Park, 
P.  0.  Nell  &  Co.,  Oarey,  Howard  &  Sanger,  I  or  T.  Max- 
well, Schieffelin  Brothers,  and  many  others,  and  the  sales 
of  which  had  increased  from  500  dozen  bottles  in  the  six 
months  commencing  July  1,  1857,  to  1,500  dozen  in  the 
second  six  months,  and  in  the  next  six  months  to  300 
dozen  more. 

Even  if  he  had  denied  on  oath  that  he  had  heard  of  the 
article ;  or,  if  having  heard  of  it,  that  he  was  aware  that 
this  article  of  the  plaintiffs'  manufacture  was,  or  had 
become  known  to  the  public,  by  the  word  "  Oocoainb," 
it  would  require  some  credulity  to  credit  it.  But  he  makes 
no  such  denial,  and  there  is  no  evidence  opposed  to  deduc- 
ing such  inferences  as  would  be  naturally  drawn  from  the 
testimony  to  which  I  have  referred. 

But  this  is  not  alL    The  defendants,  according  to  theur 
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Own  testimouy,  had  been  selling,  since  1840,  substantia 
ally  the  same  article  as  they,  in  1858,  denominated  Cocaine; 
and  had  been  selling  it  as  ''J.  preparation  ofcocoanut  oiV* 
Why,  after  transacting  this  item  of  their  business,  in  this 
manner,  for  some  eighteen  years,  do  they  resort  to  the 
means  employed  in  1858  to  bring  it  before  the  public  under 
the  designation  of ''  Cocoine^^?  The  answer  is  found  in  the 
reputation,  and  extensive  and  largely  increasing  sales  of 
Cocoaine. 

And  there  cannot  reasonably  be  assigned  any  other 
motive  than  the  one  stated  in  the  fifth  finding  of  facta. 

The  fact  that  Leopold  Simon,  (the  defendants'  chemist, 
who  entered  into  their  employment  about  the  first  of 
March,  1858,  and  who,  prior  to  that  time,  had  followed  the 
business  of  a  chemist  in  Paris,)  had  never  heard  of  the 
word  Cocoaine  until  after  he  ^'composed"  the  name  Coccfine^ 
does  not,  in  my  view,  tend  to  show  the  absence  of  a  fraud- 
ulent intent  in  the  defendants. 

The  defendants  had  been  ''frequently  experimenting 
'*  with  cocoanut  oil,  and  selling''  it  since  1840,  and  selling 
it  as  a  preparation  of  hair  oil.  ,  It  was  a  simple  matt^er  to 
get  up  a  label,  and  impress  on  it,  and  on  the  bottles  con- 
taining their  compound,  the  word  ^^CocoainCj*  omitting 
one  letter  only.  But  no  plausible  or  rational  explanation, 
except  an  intent  to  defraud,  could  be  given  of  a  transaction 
as  bold  as  that  would  be.  It  was,  undoubtedly,  deemed 
wiser  to  instruct  the  chemist  to  compose  a  name,  some- 
what indicative  of  the  substantial  ingredient  of  the  com* 
pound,  without  informing  him  of  the  fact  that  Burnett  waa 
manufacturing  and  selling  largely  a  similar  article,  which 
was  known  as  "  Oocoainb." 

The  reputation  of  the  defendants  may,  justly,  be  assumed 
to  be  extended,  creditable  and  valuable.  They  had  used 
it,  and  had  experienced  all  the  benefit  that  eighteen  years' 
employment  of  it,  in  connection  with  their  preparation  and 
sale  of  cocoanut  hair  oil,  could  give  to  their  compound. 

Burnett,  by  great  outlay  and  effort,  had  succeeded  in 
creating  an  extensive  demand  for  his  own  manufacture, 
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known  as  **Gocoaine."  The  defendants,  in  1858,  with 
the  intent  and  for  the  purpose  stated  in  the  fifth  finding  of 
facts,  impressed  on  the  bottles  and  labels  containing  and 
covering  their  compound  the  close  imitation,  ^  Cocoiiie.^* 

It  seems  to  me,  therefore,  that  the  judgment  cannot  be 
reversed  on  the  ground  that  this  finding  is  contrary  to 
evidence. 

That  the  plaintiffs  are  entitled  to  the  relief  of  an  injunc- 
tion against  such  a  use  of  their  trade-mark,  on  the  facts 
found,  I  do  not  understand  to  be  disputed.  The  cases 
cited,  on  the  points  of  either  counsel,  establish  that  they 
are,  (See  Upton's  Trade-Marks,  180-185.) 

That  the  plaintiffs  recovered  only  nominal  damages, 
considering  the  circumstances  under  which  they  were  so 
assessed,  I  regard  as  of  but  little  moment. 

I  think  the  judgment  should  be  affirmed. 

MoKCRiBF,  Justice,  concurred  in  this  opinion. 

BOBEBTSON,  J.,  {di8sentin{i.)  The  principle  adopted  by 
the  learned  Judge  at  Special  Term,  in  deciding  this  case, 
was  one  of  which  I  had  occasion  to  approve  in  the  case  of 
Carwin  v.  Daly,  recently  decided  in  this  Court,  (7  Bosw.» 
222,)  and  is  fully  sustained  by  all  the  cases.  It  is  that  a 
manufacturer  of,  or  dealer  in,  any  article,  has  a  right  to 
designate  them  as  being  made  or  sold  by  him,  by  a  mark, 
or  device,  formed  of  a  combination  of  letters,  (such  as 
Coooainet)  not  constituting  a  word  in  any  language,  and 
that  no  other  person  has  a  right  to  use  the  same  mark,  or 
device,  by  an  immaterial  change,  such  as  omitting  a  single 
letter,  (as  in  Coofnne^)  so  as  to  induce  the  unwary  public  to 
believe  that  the  articles  made  or  sold  by  the  counterfeiters 
are  the  same  as  those  of  the  original  inventor  of  the  mark. 

If,  however,  it  should  appear,  as  is  contended  in  this 
ease  on  the  part  of  the  defendants,  that  the  device  used  by 
them  to  indicate  their  maonfaetures,  is  a  word  either 
actually  in  me  to  express  the  nature,  component  parts, 
faality,  or  use  of  the  artide,  or  capaUe  of  being  formed, 
•Mording  to  the  analogy  of  langnage,  ttaan  other  words,  as 
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ft  difieient  part  of  speech,  (such  as  Cocoina,)  and  the  plain* 
tiffs  have  only  adopted  the  same  word,  inserting  a  letter 
therein,  in  inventing  his  mark,  so  as  to  deprive  it  of  ito 
diaracter  as  a  word,  the  question  would  arise  whether  the 
defendant  could  be  deprived  of  the  right  to  use  the  com- 
bination of  letters  forming  such  word  because  it  might 
resemble  the  device  so  adopted.  The  only  remaining 
questions,  therefore,  in  this  case,  are  questions  of  fact, 
whether  the  term  Cocaine,  with  the  diaeresis  over  the  "t,*^ 
was  a  word  in  the  French  language,  indicating  the  nature, 
ingredients,  quality,  or  use  of  the  liquid  compound  made 
by  the  defendants,  and,  if  not,  whether  the  defendants 
used'  such  word,  or  combination  of  letters,  to  mislead  the 
public  and  make  them  believe  that  the  commodities  sold 
by  them  were  the  same  as  those  sold  by  the  plaintiff. 

It  is  somewhat  remarkable,  in  this  case,  that  the  result 
of  the  report  of  the  Beferee,  is  that  the  plaintiff^  have  sus* 
tained  no  damage,  and  the  defendants  made  no  profits, 
hitherto,  by  their  invasion  of  the  plaintiffs'  mark,  and,  to 
that  extent,  the  basis  of  any  equitable  jurisdiction  is  taken 
away.  I  had  occasion,  in  the  case  already  adverted  to,  to 
trace  tbe  origin  of  the  doctrine  of  trade-marks  to  the  com- 
mon liability  of  every  one  who  palmed  off  upon  the  public 
his  commodities  as  those  of  another  man,  to  the  deceived 
customer,  and,  indirectly,  the  supplanted  competitor. 
Equity  seized  on  jurisdiction  to  prevent  repetitions  of  the 
wrong,  and,  with  its  customary  eagerness  to  amplify  such 
jurisdiction  and  model  the  relief  granted  by  it  to  every 
phase  of  such  wrong,  created  the  doctrine  of  what  are  called 
trade-marks.  In  doing  so  it  has  nearly  established  a  com- 
mon law  copyright,  of  perpetual  duration,  permitting  an 
injunction  without  a  trial  at  law,  calling  upon  the  defend- 
ant for  an  account  of  his  profits,  and  even  attempting  to 
leach  what  are  claimed  to  be  instruments  prepared  for 
foture  fraud.  This  may  be  a  very  healthful  jurisdiction,, 
but,  without  great  pare,  its  searching  character  may  be^ 
made  an  instrument  of  wrong.  Much  is  said  of  the  inj'us- 
tlce  of  allowing  one  man  tQ  avail  himself  of  the  skill  and 
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expenditnre  of  another  by  false  representatioDS,  which  is 
well  foanded ;  but  where,  instead  of  using  the  name  of 
the  owner,  or  vendor,  strange  .devices  and  insignia  are 
employed  to  indicate  such  ownership,  or  source,  which  do 
so  but  ambiguously,  and  require  considerable  familiarity 
and  experience  with  them  to  connect  them  therewith,  no 
great  sympathy  is  created  for  those  using  such  devices. 
Were  they  the  subjects  of  copyright,  or  other  modes  of 
warning  mankind  against  trespassing  on  a  settled  light, 
there  would  be  greater  justice  in  punishing  the  trespasser; 
but  the  most  innocent  may  be  caught  unwarily  in  a  litiga- 
tion where  a  word  is  employed  as  a  device,  originating, 
in  some  measure,  from  the  materials  used  in  forming  a 
composition,  as  in  this  case,  where  one  of  the  plaintiffs 
admits  that  he  framed  Cocoaine  as  a  word,  and  that  it  was. 
suggested  by  the  cocoanut  oil  employed  in  the  manufac- 
ture of  the  article,  while  the  discoverer  of  the  word 
Cocoine  claims  that  it  is  a  word,  framed  according  to  the 
genius  of  the  French  language,  to  express  the  extract  of 
that  oil. 

The  learned  Judge  who  refused  i  new  trial  in  this  case 
upon  the  newly  discovered  evidence,  was  undoubtedly  cor- 
rect in  considering  such  evidence  as  merely  cumulative,  if 
the  fact  that  Cocoine  was  a  word  known  and  in  use  before 
the  adoption  of  the  word  Cocoaine  by  the  plaintiffs,  was  a 
subject  of  conflicting  evidence  before  the  Oourt  at  Special 
Term,  and  material,  on  the  original  trial  of  the  issues  in  this 
action.  But,  in  reality,  there  was  no  conflicting  evidence, 
and  either  the  testimony  on  the  flrst  trial  failed  to  make 
out  the  prior  or  proper  use  of  Cocaine^  as  indicating  some- 
thing connected  with  cocoanut  oil,  or  the  learned  Judge 
on  such  trial  must  have  held  that  such  use  and  connec- 
tion was  immaterial,  and  that  no  one  had  a  right  to  use 
any  word  as  a  device  for  his  commodities  which  resembled 
a  combination  of  letters  which  formed  no  word,  adopted 
by  another,  if  he  did  it  with  intent  to  have  them  mistaken 
for  each  other;  and  that  there  was  evidence  of  such  intent 
in  this  case.    That  learned  Judge,  who  does  not  agree  with 
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fhe  plain tilb  in  theyiew  tbat  OocotUne  ig  a  word»  bat  holds 
it  to  be  merely  a  oombination  of  letters^  has  not,  either  in 
hid  findings  of  £aet  or  opinion,  padded  upon  &e  question 
whether,  tipon  the  eyidence,  Cocaine  was  a  word  in  tlie 
French'  language,  but  places  his  decision  parely  npon 
the  ground  that,  after  the  plaintiffs  had  adopted  Coeoaine^ 
wMdi  was  no  word,  the  defendants  conld  uot  employ  the 
word  Oo(mmy  even  if  it  was  a  word,  because  it  so  nearly 
resembled  the  former  as  to  be  mistaken  for  it;  and  although 
we  have  a  right  to  supply,  as  a  fact  found,  that  Cocclme 
was  not  a  known  word  when  the  plaintiffs  adopted  Oooo* 
atne,  if  necessary  to  sustain  the  judgment,  and  the  testi- 
mony warrants  it,  I  think  in  this  case  the  testimony  of 
Simon,  whidi  wa»  nncontradieted,  does  not  warrant  it.  A 
word  composed  of  the  letters  0-o-o-o*i-n-e  was  found  in  a 
sdentiflc  French  dictionary,  but  with  an  accent  over  the 
final  ^'e,''  which  renders  the  pronunciation  different  from 
what  it  would  be  without  it    That  word  was,  however, 
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an  a^ective,  and  meant  that  which  had  Uie  form  et  a  cocoa- 
nut  tree.  In  that  f&na  it  was  ^  botanical  word.  But  the 
French  language,  as  appeared,  admits  also  of  the  forma* 
tion  of  words  to  express  a  chemical  result,  and  the  tor- 
Iniha^n  **  iue,'^  added  to  the  name  of  a  substance,  expresses 
the  finest  part  or  essence  of  it  wb^i  reached  by  a  chemical 
^xp^ment  and  discovery,  and  there  were  two  hundred 
words,  with  such  termination,  meaning  extraets.  The  wit* 
neaa  testified  that  by  such  rule  Cowvm  is  a  prop^  term  in 
chemistry,  and  would  mean  the  finest  part  of  the  cocoanut 
oiL  Such  testim<my  seems  satisfactory  to  show  that  the 
term  OqotiiM  could  be  v^y  well  adopted  to  signify  an  ez^ 
tract  of  cocoanut  oil,  Und  would  be  recognized  as  a  Freinch 
word  expressing  it  by  all  who  understood  the  French  lan- 
guage and  the  rules  of  forming  words  in  it  The  questioui 
therefore,  comes  baak  to  the  same  point--^  whether  the 
plaintids^  by  adopting  the  lettem  C-o-c«o-«*i-B-e  in  the  order 
in  which  they  did,  precluded  aU  the  world  frooK  using  the 
iroid  GnrnM  to  designate  an  extcafSt  of  cocoankt  oil,  H 
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the  intent  were  thereby  to  sell  the  oonunodity  to  which  it 
was  attached  as  the  plaintiffs',  and  such  were  the  result. 

It  is  plain  that  the  plaintiffs  could  not  prevent  the 
honest  application  by  the  public  of  the  term  Cooome  to  an 
extract  of  cocoannt  oil,  or  anything  of  which  it  was  the 
prindpal  ingredient,  or  the  sale  of  such  commodity  by  that 
name*  The  question  therefore  arises  whether  the  defend- 
ants could  anticipate  the  innocent  application  of  such  name 
to  such  commodity  by  the  public,  and  employ  it  with  intent 
to  divert  the  plaintiffs'  custom.  After  such  name  became 
honestly  public  property,  and  puMicly  known,  the  plain- 
tiff would  cwtainly  no  longer  rely  upon  a  word  so  near 
it  as  Cocoaine  to  protect  themselves  against  the  danger 
of  confusion  of  the  two  articles ;  but  until  some  honest 
motive  made  the  application  proi>er,  they  had' a  right  to 
rely  on  protection  against  the  dishonest  adoption  of  the 
term  merely  to  injure  them. 

I  am,  however,  by  no  means  satisfied  that  the  evidence 
in  this  case  warranted  the  finding,  that  the  defendants 
adopted  the  term*  Oocome  with  intent  to  have  the  public 
believe  that  it  was  the  same  article  as  the  plaintiflb'.  The 
cause  of  reasoning  by  whidi  the  learned  Judge,  before 
whom  the  issues  w^re  tried,  arrived  at  that  conclasion,  was 
simply  this ::  that  the  plaintiffs  had  advertised  extensively 
their  adoption  of  the  term  Oocoiuine^  that  the  defendant 
must  have  known  such  advertisements,  because  he  did  not 
deny  knowledge  of  them  on  his  examination  as  a  witness ; 
and  that,  knowing  them,  his  adoption  of  a  w<Mrd  so  nearly 
alike  must  be  held  to  be  in  bad  faith.  The  diemist 
employed  by  the  defendants  swears  that,  being  employed 
by  the  lattes,  he  invented  the  name  spontaneously ;  that 
be  consulted  many  authorities  before  he  did  so,  and  had 
not  heard  of  Oocomne  as  the  plaintifia*^  trade^mark,  and 
his  testimony  is  uucontiradicted.  Iti^was  ther  business  of 
the  plaintiffs  to  make  out  bad  faith  afflrmaCiYely.^  Nothing 
c&n  be  inferred  fiN>m  a  party,  when  on  the  stand  as  a  wit- 
ness, not  volunteering  to  deny  knowledge  of  a  ncrfiice.  It 
was  the  duty  of  the  plaintifb  to  have  brought  such  know- 


r 


NEW  TOEK  —  MABGH,  1862.  211 

Burnett  etoLy,  Phalon. 

ledge  home  to  him  in  some  way.  I  do  not  think  that  tho 
testimony  bears  ont  the  inference  of  the  learned  Judge, 
that  the  plaintiffs  had  for  nearly  two  years  advertised  their 
mixture  in  nearly  every  paper  in  New  York.  One  of  them 
testified  merely  that  he  advertised  in  some  of  the  principal 
or  leading  papers ;  this  being  the  only  advertising,  it  was 
not  primu  facie  evidence  that  the  defendants  had  seen  such 
notices,  as  it  can  hardly  be  presumed  that  every  man  reads 
all  the  newspapers.  Without  this  presumption  of  know*- 
ledge  by  the  defendants  of  the  advertisements,  there  is  no 
evidence  to  sustain  bad  faith  on  their  part,  and  the  evi- 
dence of  one  witness  tends  to  show  good  faith. 

For  this  reason  alone  I  think  there  ought  to  be  a  new 
trial,  as  the  question  of  good  faith  is  vital  to  the  plaintiffs* 
right  to  interfere,  particularly  in  a  case  of  this  kind  where 
the  word  used  by  the  defendants  was  appropriate  to  the 
article  sold,  was  formed  by  a  French  chemist  according  to 
the  analogies  of  the  iPrench  language,  and  without  know- 
ledge of  the  plaintifiBa'  trade-mark. 

There  appears,  besides,  to  be  an  addition  to  the  use  of 
the  word  Oocoine  in  the  defendants*  labels,  besides  the 
diuresis  over  the  ^*  i,"  which  should  protect  them  either 
altogether  or  else  in  some  degree  from  the  charge  of  bad 
&ith ;  the  labels  exhibited,  and  it  is  so  charged  in  the 
complaint,  have  the  name  of  the  defendants'  firm  prefixed 
to  that  title,  thus  showing  the  origin  of  the  article  sold, 
and  this,  in  several  cases,  cited  in  dyrwin  v.  JDaly,  {uhi 
supra^)  has  been  held  sufficient,  unless  some  device  is  used 
to  prevent  its  being  noticed  by  the  public.  The  value  of 
such  an  addition  in  notifying  the  public  as  to  the  real 
manufacturer  of  the  article  sold,  can  be  better  determined 
on  a  new  trial,  by  inspection.  No  notice  seems  to  have 
been  taken  of  it  on  the  former  one. 

The  judgment  should  therefore  be  reversed,  and  a  new 
trial  had,  with  costs,  to  abide  the  event. 

Judgment  affirmed. 
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Hofi^  Ohambesrlaik,  Plaintiff  and  Eespondent,  v.  Jahb 
B.  Dempsey  (wlio  was  impleaded  with  William  D. 
Salisbury  et  ah)^  Defendant  and  Appellant. 

1.  Where  an  ftction  is  tried  before  the  Court  without  a  Jury,  the  onlj  autho- 
rity for  entering  judgment  is  the  decision  of  the  Judge  who  tried  the  cause. 
A  reference  to  compute  the  amount  of  the  recovery,  if  not  authorixed  by 
the  decision,  is  irregular. 

'2.  Where,  on  a  trial  by  the  Court  witliout  a  Jury,  of  an  action  for  the  fore- 
closure of  a  mortgage,  the  Judge  omits  to  determine  the  amount  due  to  the 
plaintiff,  or  to  direct  that  there  be  a  reference  to  ascertain  it,  and  a  ref^renoe 
for  that  purpose  is  ordered  on  an  application  to  another  Judge,  a  judgment 

.    entered  on  the  report  of  the  Referee  so  appointed  is  not  only  irregular,  but 

.    erroneous;  there  is  virtually  a  mistrial,  and,  on  appeal  from  the  judgment 

.  it  will  be  reversed. 

^.  The  contracting  party,  in  an  notion  at  law  upon  a  mortgage  of  real  estate^ 

.  or,  in  an  equitable  action  to  forecloae  the  mortgage,  a  defendant  who  is  the 
owner  of  the  property,  or  has  a  valid  lien  upon  it  by  mortgage  or  executioDi 
is  entitled  to  interpose  the  defense  of  usury  aa  a  matter  of  strict  right. 

4.  In  a  foreclosure  suit,  where  the  defense  of  ulm-y  is  interposed  by  a  grantee 
of  the  mortgagor,  an  admission  at  the  trial,  and  the  finding  by  the  Coort 
aa  a  fact,  that  such  grantee  is  the  owner  in  fee  of  the  premises,  imports  that 

.  the  conveyance  by  which  the  grantee  acquired  title,  was  in  hostility  to  the 
mortgage,  and  such  a  grantee  may  allege  and  prove  by  way  of  defense^ 
that  the  mortgage  is  usurious. 

(Before  Bosworth,  Ch.  J.,  and  MoircRitF  and  Robkrvson,  J.  J.) 
Heard,  Febraary  11,  1862;  decided,  March  15, 1862. 

'  This  action  was  brought  for  the  foreclosure  of  a  mort* 
j;age  on  real  property,  given  by  the  defendant  William  D. 
Salisbury  to  the  plaintiff,  to  secure  payment  of  a  joint 
indebtedness  of  Salisbury  and  the  defendant  Anrowsmith. 
Besides  these  defendants)  Jane  Dempsey,  Isaac  0.  Dela- 
plaine,  George  W.  Piatt  and  twenty-two  other  persona 
^ere  made  defendants,  upon  the  usual  allegation  that  they 
had  or  claimed  some  interest  or  lien  wMch  was  sub^equenjk 
^  the  mortgage. 

The  defendant  Jane  B.  Dempsey,  put  in  an  answer 
which  stated  '*  that  she  is  the  owner  in  fee  of  the  premises,** 
&C.,  and  proceeded  to  set  up  usury  in  the  debt  to  secure 
which  the  mortgage  was  given;  and  also  stated  other 
-Hfenaes  not  material  to  the  present  decision.    The  defend- 
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aDt9»  Piatt  and  DelaplaiQe  also  answeredf  each  clwning 
to  be  prior  incambrancers. 

The  defendants  Salisbury  and  Arrowsmith  had  pnt  in 
an  answer^  biUi,  withdrew  it,  upon  the  pliuntiff's  stipu* 
latmg  that  he  released  all  personal  claim  against  tl)eui, 
and  that  no  personal 'judgment  should  be  taken  against 
th^n* 

The  action  came  on  for  trial  at  a  Special  Term  of  the 
Court,  before  Mr.  Justice  Hoffmak,  on  the  11th  day  of 
October,  1861. 

After  the  eoniurel  for  the  plaintiff  rested  his  case,  the 
counsel  for  the  defendant  offered  to  prove,  (the  defendant^ 
Demx»s6y,  being  admitted  to  be  the  owner  of  the  mort- 
gaged premises,)  that  the  indebtedness  mentioned  in  the 
complaint  was  usurious,  as  set  forth  in  the  answer  of 
the  defendant,  Dempsey. 

The  counsel  for  the  plaintiff  objected,  and  the  Oonrt 
excluded  the  evidence,  to  which  ruling  the  counsel  for  the 
defendant  excepted. 

The  Court  reserved  its  decision,  and  after  consideration, 
directed  judgment  for  the  plaintiff,  and  among  the  findings 
ei  fact  and  conclusions  of  law,  stated,  as  matter  of  fact, 
that  the  defendant^  Dempsey,  was,  at  the  time  of  filing 
her  answer,  and  still  was,  the  owner  of  the  premises. 

The  Judge  stated,  in  the  opinion  which  he  delivered, 
that  he  decided  the  point  as  to  usury  upon  the  controlling 
authority  of  Sands  v.  Church,  (2  Seld.,  347.) 

The  facts  as  to  the  regalarity  of  the  reference  and  final 
judgment,  are  stated  in  the  opinions.  From  that  judg- 
ment the  defendant,  Dempsey,  took  the  present  appeal. 

George  B.  Thompson,  for  the  appellant. 

L  It  is  well  settled  that  if  a  bon*ower,  at  a  usurious  rate, 
made  an  unqualified  sale  of  property  pledged  to  secure  the 
usurious  loan,  the  purchaser  may  plead  the  statute ;  and 
the  purchaser  of  land  may  show  usury  in  a  mortgage  exist-. 
ing  at  the  time  of  his  purchase,  to  defeat  a  foreclosure. 
{Fost^.  Dart,  8  Paige,  639 ;  Shufdt  y.  Shufdt^  9  Id.,  137 } 
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Vroom  V.  Ditmas^  4  Id.,  626;  De  Wolf  v.  Johnson^  10 
Wheat.,  393 ;  Lloyd  v.  Scott,  4  Pet,  205 ;  Berry  v.  Thomp- 
90n,  17  Johns.,  436  f  &reen  v.  £^em|),  13  Mass.  B.^  515; 
Trumho  v.  Blizzard,  6  GilL  &  Johns.,  18 ;  Blydenburgh  on 
Usury,  106-108.) 

li.  The  case  of  Sands  v.  Church,  <6  N.  Y.  S.,  347,)  does 
not  conflict  with  this  principle.  There  the  mortgagor  sold 
eabject  to  the  mortgage,  which  does  not  appear  in  the  case 
at  bar. 

in.  The  admission  made  at  the  trial,  that  **  the  defend* 
ant  is  owner  of  the  mortgaged  premises,''  means  that  she 
is  the  owner  in  fee. 

TTm.  M.  AUen,  for  the  respondent. 

I.  The  mere  allegation  of  ownership  in  fee,  without  any 
proof  as  to  the  circumstances  under  which  the  defendant 
acquired  such  ownership,  notwithstanding  the  admission 
at  the  trial,  will  not  entitle  the  defendant  to  prove  usury* 
That  admission  means  that  she  is  the  owner  subject  to  the 
mortgage.  (Sa^ids  v.  Church,  6  N.  T.  R.,  347 ;  De  Wolf  v. 
Johnson,  10  Wheat.,  393,  and  cases  cited.) 

II.  No  one  but  a  party  to  the  contract  can  avoid  it  on 
the  grouud  of  usury.  {Post  v.  Bank  of  Utica,  7  Hill,  391, 
406 ;  Oreen  v.  Morse,  4  Barb.,  332.) 

BoswoRTH,  Oh.  J.  The  defendant  Dempsey  alone  ap- 
I>eals  from  the  judgment.  In  her  answer  she  expressly 
admits  the  ''execution  of  the  notes  and  mortgage"  de- 
scribed in  the  complaint.  Takiug  her  answer  to  be  true, 
she  admits  the  notes  to  be  unpaid. 

There  is  therefore  sufficient  evidence  to  sustain  tljie  find- 
ings of  fact  as  to  the  making  and  delivery  of  the  notes, 
and  the  making  and  delivery  of  the  mortgage,  and  the 
non-payment  of  the  notes  at  maturity. 

The  decision  of  the  Judge  is  dated  November  30,  1861, 
and  contains  his  findings  of  fact  and  conclusions  of  law. 
The  latter  are  two  in  number :  First,  "  that  the  plaintiff  is 
^titled  to  judgment  of  foreclosure  and  sale  of  such  mort- 
gaged premises,  for  the  purpose  of  discharging  the  amount 
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of  principal  and  interest  due  upon  such  mortgage,  together 
with  costs  of  suit ;"  and  second,  ''that  the  plaintiff  is  not 
entitled  to  a  judgment  for  any  deficiency  which  may  ap- 
pear upon  the  sale  of  such  mortgaged  premises.'*  The 
defendant  excepts  to  the  first  conclusion  of  law  only. 

The  record  does  not  show  that  any  judgment  has  been 
rendered  on  this  decision.  The  Oode  does  not  contain  any 
authority  to  enter  a  judgment  otherwise  than  upon  and 
according  to  the  decision.  (Oode,  ^  267.)  The  cause  was 
tried  before  Judge  Hoffman,  without  a  Jury.  If  he  in- 
tended a  reference  to  compute  the  amount  due  on  the 
notes,  it  should  have  been  directed  as  a  part  of  his  decision. 

But  the  record  states  that  on  the  26th  of  November, 
1861  (four  days  prior  to  Judge  Hoffkai^'s  decision).  Judge 
MoKCBiEF  made  an  order  of  reference  to  compute  the 
amount  due.  The  Eeferee's  report,  under  this  order  of  refer- 
ence, is  dated  November  27,  1861.  The  minutes  of  the 
proceedings  before  the  Beferee  form  part  of  the  case,  and 
show  that  these  proceedings  were  commenced  before  him 
on  the  26th  of  November.  They  also  purport  to  state 
which  of  the  parties  appeared  before  him.  Mrs.  Dempsey 
is  not  one  of  them.  She  could  not  have  had  notice  of 
them  for  the  full  time  required  by  established  practice. 
The  judgment  entered  bears  date  th^  7th  of  December, 
and  is  ordered  by  Mr.  Justice  White,  and  not  only  does 
not,  in  its  recitals,  contain  any  direct  allusion  to  the  trial 
before  Judge  Hoffman,  but  purports  to  be  made  on  proof 
of  personal  service  of  the  summons  on  all  the  defendants, 
the  aforesaid  order  of  reference,  and  the  report  of  said 
Beferee. 

There  could  be  no  authorized  judgment  except  one  en- 
tered upon  the  decision  of  the  Judge  who  tried  the  cause ; 
that  decision  is  the  authority  for  it,  and  there  can  be  no 
other.  K  that  had  directed  a  reference  to  compute  the 
amount  due,  the  report  of  a  Beferee  ascertaining  it  would 
determine  that  question  on  becoming  absolute.  But  it 
would  not  of  itself  constitute  any  authority  to  enter  a 
judgment  of  foreclosure  and  sale.    At  most,  it  would 
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determine  the  amount  the  plaintiff  was  to  be  paid  oat 
of  the  proceeds  of  a  sale  made  by  virtue  of  a  judgment 
entered  on  Judge  Hoffman's  decision. 

I  regard  all  these  proceedings  as  irregular  and  unauthor- 
ized. The  defendant,  Dempsey,  should  have  moved  to 
set  them  aside  as  irregular,  if  she  did  not  assent  to  thenu 
Instead  of  that,  she  appeals  in  terms  from  the  judgment 
"  entered  herein  on  the  7th  of  I>ecember,  1861/*  That 
Judgment  recites  the  order  of  reference,  and  ihe  Order  of 
reference  recites  that  '^  the  issue  joined  by  the  answer  of 
said  Dempsey  having  been  disposed  of,  and  the  facts  set 
up  in  the  answers  of  Delaplaine  and  Piatt  being  admitted 
by  plaintiff,"  &c. 

The  decision  of  the  Judge  who  tried  the  cause  does  not 
dispose  of  the  issues  made  by  the  answers  of  Delaplaine 
and  Piatt,  by  anything  contained  in  the  terms  of  the  find* 
ings  of  fact.  If  they  are  incumbrancers  prior  to  the  plain- 
tiff, the  Judge  who  tried  the  cause  should  have  so  found» 
and  directed  a  sale  subject  to  their  mortgages ;  or  that  they 
be  first  paid. 

That  another  Judge  has  iK>wer,  at  another  or  the  samc^ 
term  of  the  Oourt,  to  malse  a  decision  declaring  the  priority 
of  the  liens  of  the  parties  to  the  action,  differently  from  the 
decision  of  the  Judge  who  tried  the  cause,  no  one  will 
pretend.  And  if  the  Judge  who  tried  the  action,  has  nok 
in  terms,  or  by  necessary  implication,  decided  the  question, 
then  there  is  a  mistrial. 

The  decision,  that  the  plaintiff  is  entitled  to  a  judgment 
of  foreclosure  and  sale,  fw  the  purpose  of  discharging  the 
amount  due  on  his  mortgage,  together  with  costs,  imports 
a  finding,  that  the  liens  or  interests  of  all  the  defendants, 
aocraed  *  subsequently  to  the  plaintiff's  mortgage.  'The 
compliant  avers  that  such  is  the  fact. 

The  judgment  entered  on  the  order  of  Justice  Whitb, 
eonflicts  in  this  lespeet  with  the  import  of  the  decision 
of  Justice  Hoffman. 

But,  if  my  brethren  shall  be  of  the  opinion  that  these 
Questions  in  regard  to  the  rc^^nlaiity  of  the  pn)ceeding»' 
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ean  be  raised  only  by  a  motion  to  yacate  them»  and  not 
by  appeal,  that  the  fact  that  the  defendant  Dempsey  haa 
not  even  on  this  appeal  raised  any  question  of  regularity, 
is  satisfactoiy  evidence  that  she  had  notice  of  the  applica- 
tion for  the  order  of  reference,  and  assented  to  it,  and 
admitted  service  of  notice  of  hearing  before  the  BefereCi 
and  had  notice  of  the  settlement  of  the  judgment  by 
Justice  White,  and  that  such  judgment,  in  the  intent  of 
the  parties,  is  entered  as  well  on  the  decision  of  Judge 
HoFFMAif  as  upon  the  subsequent  proceedings,  then  noth* 
ing  will  be  Mt  except  the  defendant's  exception  to  the 
decision,  excluding  evidence  "that  the  promissory  notes 
^  mentioned  in  the  complaint  were  usurious,  as  set  forth 
*'in  the  answer  of  the  defendant,  Dempsey,"  and  her 
exception  to  the  fiist  conclusion  of  law  contained  in  the 
decision  of  Judge  Hoffman. 

With  reference  to  the  first  exception,  it  is  to  be  observed 
that  the  only  foundation  laid  for  giving  the  evidence  which 
jthe  Judge  excluded,  is  first,  the  allegation  in  Dempsey's 
answer  ''that  she  is  the  owner  in  fee  of  the  premises"  in 
question,  and  the  admission  at  the  trial,  to  wit,  ''the 

defendant,  Dempsey,  being  admitted  to  be  the  owner  of 

the  mortgaged  premises."  What  this  admission  was 
understood  by  Judge  Hoffmak  to  mean,  is  shown,  to 
some  extent,  by  the  seventh  finding  of  fact,  viz. :  "  That 
"  at  the  time  of  filing  such  answer,  the  defendant,  Jane 
^'  B.  Dempsey  was,  and  now  is  the  owner  of  such  premises." 
When  or  how  she  became  such  owner  is  not  alleged  in 
the  answer,  nor  stated  in  the  aSmission,  or  in  the  findings 
of  fact  But  it  is  quite  evident,  that  her  ownership  accrued 
subsequent  to  the  giving  of  the  mortgage  held  by  the 
plaintiff,  and  is  subordinate  to  it,  except  in  so  far  as 
the  fact  of  usury  exempts  it  from  such  subordinatiou.  The 
answer  does  not  deny  that  Mrs.  Dempsey's  ownership  was 
acquired  with  actual  knowledge  of  the  plaintiff's  mortgage^ 
nor  does  it  affirm  that  it  is  created  by  a  deed  containing 
any  covenants  of  warranty. 

Unless  it  be  law  that  a  Court  of  Equity,  on  a  given 
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state  of  facts,  will  permit  proof  of  usury  as  a  defense  and 
flat  bar,  when  it  conid  not  grant  any  relief  to  tilie  same 
party,  on  a  bill  filed  by  him,  to  obtain  relief  from  the 
same  usurious  transaction,  (a  question  which  will  be  con- 
sidered hereafter ;)  then,  it  seems  to  me,  that  Post  v.  The 
President  of  the  Bank  of  Utica^  (7  Hill,  391,)  is  an  authority 
in  support  of  the  decision  at  Si)ecial  Term«.  The  respond- 
ents, the  Bank  of  Utica,  had  become  owners  of  the  mort- 
gaged premises  by  a  purchase  of  them  at  a  Sheriff's  sale, 
on  a  judgment  and  execution  against  the  mortgagor* 
They,  thereby,  acquired  all  the  title  which  any  deed  from 
the  mortgagor  could  have,  conferred.  Whether  a  convey- 
ance by  the  mortgagor,  with  a  warrantee  of  title,  {Cole  y. 
Savage^  10  Paige,  583-592,)  would  confer  rights  to  contest 
the  mortgage,  which  a  quit-claim  deed,  or  a  purchase 
**  of  the  mere  equity  of  redemption"  would  not  confer,  may, 
possibly,  be  a  material  question.  But  it  is  quite  clear  that 
in  Post  V.  Tlie  Bank  of  Utica,  the  decision  of  the  Chancellor 
WQA  reversed,  and  his  decision  in  Cole  v.  Savage,  {supra,)  wa» 
disapproved. 

In  Green  v.  Kemp,  (13  Mass.  E.,  515,)  the  defense  of  usury 
\7as  excluded.  The  defendant  was  the  mortgagor's  grantee 
of  "  all  the  right  in  equity  of  redeeming,  which  he  (the 
mortgagor)  had  in  the  premises."  In  Sands  v.  Church,  (2 
Seld.,  347,)  the  defense  was  excluded,  on  the  ground  that 
the  defense  of  usury  had  been  waived,  by  those  having  a 
right  to  waive  it,  before  the  title  of  Daily,  one  of  the 
appellants,  had  accrued ;  Church,  the  other  appellant,  was 
one  of  the  parties  waiving  it. 

Hence,  unless  the  admission  made  at  the  trial,  that  the 
defendant  DempKey  '4s  the  owner  of  the  premises"  in 
question,  imports  more  than  that  she  has  succeeded  to  the 
title,  which  the  mortgagor  had,  subject  to  the  mortgage, 
then  it  does  not  appear  that  she  has  any  conveyance  given 
in  hostility  to  the  mortgage.  It,  of  course,  does  not  mean 
that  she  has  a  title  free  from  all  incumbrances.  It  could 
not  have  been  understood  by  Dempsey,  the  plaintiff,  or 
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the  Oonrt,  as  admitting  that  her  title  was  paramount  to 
that  of  Piatt  and  Delaplahie,.as  mortgagees. 

In  my  view  the  important  question  upon  the  merits 
is  revived  into  the  consideration  whether  the  fact  as 
admitted,  or  found,  in  regard  to  Dempsey's  ownership, 
imports  that  her  title  is  in  hostility  to  the  mortgage?  If 
it  imports  that,  then  I  think  the  decision  erroneous ;  other- 
vise,  not. 

A  party  sued  at  law  on  a  usurious  security,  if  able  to 
prove  usury,  succeeds  in  his  defense.  The  contract  and 
securities  being  declared  void  by  statute,  it  would  seem  Ux 
follow  that  whether  the  action  was  at  law,  upon  the  con- 
tract, or  in  equity,  to  enforce  the  security,  the  contract- 
ing party,  in  the  former,  or,  in  the  latter  case,  the  party 
owning  the  encumbered  property,  or  having  a  valid  lien 
npon  it,  by  mortgage  or  execution,  is  eptitled  to  the 
defense  as  a  matter  of  strict  right,  if  possessed  of  evidence' 
to  establish  it.  In  this  view,  the  decisions  do  not  present 
the  actual  conflict  imputed  to  them.  Jackson  v.  Dominickj 
(14  J.  E.,  436,)  Dia  v.  Van  Wyck,  (2  Hill,  522,)  and  Post  v. 
Dart,  (8  Paige,  630,)  are  not  in  conflict  with  Post  v.  The 
Bank  of  Utica,  (7  Hill ,  391.)  Prior  to  the  Ee vised  Statutes, 
if  a  borrower  was  obliged  to  resort  to  a  Oourt  of  Chancery 
to  obtain  a  discovery  of  evidence  to  establish  the  usury, 
be  was  obliged  to  oner  to  pay  the  sum  lent,  and  interest, 
and  could  only  obtain  relief  from  the  usurious  excess. 
Those  statutes  did  not  relieve  him  from  the  necessity  of 
offering  to  pay  the  principal.  {Livingston  v.  Harris,  11 
Wend.,  329.)  In  Post  v.  The  Bank  of  Utica,  (7  Hill,  391,) 
the  question  was  whether  the  respondent  was  one  of  the 
persons  authorized  by  statute  to  seek  relief  by  bill  in 
equity. 

Holding  that  he  was  not,  does  not  necessarily  decide 
that  if  a  party  defendant,  and  able  to  prove  the  usury,  he 
might  not  allege  and  prove  it  as  a  defense,  although  not 
within  the  statute  specially  authorizing  a  bill  for  relief.  In 
this  view  there  is  no  necessary  conflict  between  Post  v. 
Dart,  (8  Paige,  639,)  and  Post  v.  Ths  Bank  of  Xltica,  (7 
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Hill,  391.)  In  the  former  case,  the  osiiry  was  set  np  as  9 
defense,  and  the  party  had  a  strict  legal  right  tp  allege 
and  prove  it. 

In  the  latter  case,  the  respondent  sought  relief  in  equity 
under  a  particular  statute,  and  he  was  held  not  to  be  within 
its  provisiDns.  Such  a  yiew  does  not  involve  the  conse- 
quence which  a  learned  Senator  in  the  latter  case,  (7  Hill» 
413,)  denounced  as  "  discreditable  to  the  law,''  that  ^'  the 
success  of  the  lender,  in  recovering  the  money  loaned, 
would  depend  upon  the  Court  in  which  the  litigation  was 
carried  on^  rather  than  upon  the  law  of  the  land ;"  for  in 
this  view,  usury  as  a  defense  is  equally  available,  as  a 
matter  of  strict  right,  in  equity  as  at  law.  It  is  only  when 
the  borrower,  or  his  grantee  of  mortgaged  premises,  goes 
into  a  Court  of  Equity  for  affirmative  relief  as  a  plaintiffi 
that  the  question  arises  whether  the  latter  is  one  of  the 
persons  authorized  to  file  a  bill. 

On  the  whole,  my  mind  is  led  to  the  conclusion,  that  the 
effect  of  the  admission  made  at  the  trial  is,  that  the  defend* 
ant,  Dempsey,  has  all  the  ownership  and  right  which  the 
mortgagor  was  competent  to  grant.  He  could  convey, 
subject  to  the  mortgage,  and  thus  waive  the  usury,  and 
withhold  from  his  grantee  all  right  to  avail  herself  of  it« 
But  he  could  also  convey  in  hostility  to  it,  in  which  ca^ 
she  could  plead  and  prove  it.  By  the  1:erms  of  the  admis- 
sion made,  it  must  be  intended  to  mean,  that  Dempsey^a 
ownership  is  as  perfect  and  absolute  as  it  was  competent 
for  the  grantor  to  make  it,  and  in  this  view  the  dedsion 
of  the  Judge  is  erroneous,  and  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

When  the  defendant  is  put  to  proof  of  her  title,  all  the 
doubts  which  now  beset  this  branch  of  the  case,  may  be 
removed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

BoBBBTSON,  J.  I  entirely  concur  with  the  Chief  Justice 
in  the  view  that  the  admission  of  an  ownership  in  fee. 
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hi  Mrs.  Dempsey,  without  any  qnalificatioot  gave  her 
the  same  right  to  set  np  the  defense  of  usuiy  against  the 
mortgage  sought  to  be  foreclosed,  as  was  in  her  grantor. 

The  proceedings  in  the  cause  seem  to  be  quite  irregular. 
The  trial  of  the  issues  of  fact*  in  the  cause,  took  place 
before  one  Justice  of  the  Oourt,  who  decided  on  the  plead«» 
ings  and  evidence,  ''That  the  plaintiff  was  entitled  to 
judgment  of  foreclosure  and  sale  '*  of  the  premises,  to  pay 
the  amount  due  on  the  mortgage,  but  was  *'  not  entitled  to 
a  judgment  for  any  deficiency."  This  decision  being  in 
writing,  was  filed,  but  no  judgment,  was  entered  upon  it* 
(Code,  ^  267.)  A  judgment  was,  however,  entered  upon 
the  order  of  a  different  Justice,  which  does  not  refer  to  tho 
first  trial  of  the  issues,  but  is  made  merely  upon  proof  of 
service  of  the  summons  personally  on  all  the  parties,  and 
the  report  of  a  Beferee,  made  before  the  decision  upon  the 
first  trial,  and  under  a  previous  order  by  still  a  third  Justice, 
to  compute  the  amount  due  on  the  mortgage.  Such  order, 
on  its  face,  seems  to  have  been  made  without  notice  of  the 
application  for  it  to,  or  api>earance  at  the  making  of  it,  by 
the  defendant,  Mrs.  Dempsey,  and  the  Beferee's  report 
does  not  recite  her  as  appearing. 

As  these  proceedings  stand,  the  plaintiff  first  obtamed 
a  computation  of  the  amount  due  against  the  defendants, 
then  tried  the  action  and  obtained  a  decision  against  her 
on  questions  of  law,  but  without  any  order  of  reference  to 
compute  the  amount  due  as  against  her,  and  finally  entered 
a  judgment  against  her,  for  a  sale,  to  discharge  the  amount 
reported  due  by  the  Beferee  against  others. 

The  power  of  a  Oourt  to  order  a  reference  is  found  in  the 
27lst  section  of  the  Code,  which,  in  its  second  subdivision, 
provides  that  it  may  be  done,  either  before  judgihent  or 
afterwards,  for  carrying  the  judgment  or  order  into  effdoU 
where  the  taking  of  an  account  shall  be  necessary  for  tiie 
information  of  the  Oourt  It  is  very  plain  in  this  case  that 
the  order  of  reference  actually  made  was  as  void  as  against 
Mr.  Dempsey  as  though  damages  were  assessed  in  ab 
action  for  assault  and  battesy  belese  tiie  issues  were  triec^ 
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since  the  plaintiff  proceeded  to  try  the  issues  as  against 
her  afterwards.  I  do  not  see  how,  under  the  decision  of 
Lawrence  v.  Farmers*  Loan  and  Trust  Co.^  (15  How.,  57,) 
any  judgment  could  have  been  rendered  on  the  decision  at 
the  trial  at  all,  because  there  was  no  order  of  reference 
directed  by  it  to  compute,  as,  even  with  that,  there  could  be 
no  judgment,  until  the  computation  was  made  and  all  ques- 
tions upon  it  disposed  of.  Section  280  of  the  Oode  provides 
that  '*  the  judgment "  shall  be  entered  in  the  judgment  book» 
and  shall  specify  clearly  the  relief  granted  or  other  deter- 
mination of  the  action.  Until  every  thing  is  done  required 
by  the  decision  of  a  single  Judge,  to  furnish  materials  for 
a  judgment,  any  entry  upon  such  decision  must  be  a  mere 
order.  The  act,  therefore,  of  the  Justice  who  made  the 
final  order  for  judgment  was  not  a  mere  formal  matter, 
but  was  the  giving  of  judgment  upon  the  decision  of 
the  Judge  who  tried  the  cause,  and  a  report  of  a  Beferee 
not  made  upon  an  order  included  in  the  decision  on  the 
trial. 

As  the  appeal  is  from  the  judgment,  I  think  this  was 
not  only  an  irregularity  but  an  error.  It  would  be  an 
irregularity  in  so  far  as  it  was  made  without  the  presence 
of,  or  notice  to  the  attorney  of  Mrs.  Dempsey.  But  it  is 
error  to  pronounce  judgment,  upon  an  incomplete  dedsion, 
upon  a  trial  without  any  evidence  of  the  amount  due, 
and  upon  a  report  which,  as  to  Mrs.  Dempsey,  was  an 
absolute  nullity. 

Even  if  it  were  possible  that  the  order  of  reference  to 
compute  had  been  made  after  the  trial,  I  do  not  think  tiie 
matter  would  be  mended.  I  do  not  see  how  any  Judge, 
but  the  one  who  tried  the  issues,  could  issue  an  order  for 
computation.  He  was  bound  to  furnish  all  the  means  of 
determining  the  relief  to  be  granted,  by  his  decision,  other- 
wise it  would  be  impossible  to  ascertain  how  far  the  making 
of  such  an  order  would  have  modified  his  decision. 

I  think  the  practice  of  ordering  a  computation  after  the 
decision  of  a  case  ought  not  to  be  encouri^ged,  and,  indeed, 
it  may  be  veiy  doubtful  if  it  can  be  done,  unless  an  aooount 
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IS  to  be  taken ;  a  more  compotation  might  as  well  be  made 
at  the  trial  as  after.  • 

I  think,  therefore,  the  decision  of  the  Judge  who  tried 
the  action  was  too  incomplete  to  allow  a  judgment  to  be 
entered  upon  it,  by  himself  or  any  other  Judge ;  that  no 
order  of  reference  to  compute  the  amount  due  could  there- 
fore be  made  as  reganled  Mrs.  Dempsey,  before  or  after 
such  trial,  by  any  other  Judge ;  that  the  judgment  was 
entered  without  a  trial  and  decision  that  would  warrant  it ; 
and  that  the  judgment  should  be  reversed  as  regards 
Mrs.  Dempsey* 

Whether  the  decision  of  the  Judge  who  tried  the  cause 
can  now  be  amended,  so  as  to  add  to  it  an  order  to  compute^ 
and  a  new  judgment  be  entered  therein,  is  not  a  matter 
now  to  be  decided.  But  I  think  if  that  can  be  done,  an4 
the  amendment  be  considered  as  made,  then  the  error  on  the 
trial,  as  to  the  merits  before  referred  to,  is  sufficient  to 
reverse  the  judgment. 

The  judgment  should  therefore  be  reversed,  and  a  new 
trial  granted,  the  costs  to  abide  the  event. 

MoNCKiBF,  J.  The  defendant,  Jane  B.  Dempsey,  alleged 
In  her  answer  as  a  defense  to  the  action,  that  she  was 
the  owner  in  fee  of  the  mortgaged  premises,  and  that  tiie 
note,  to  secure  the  payment  of  which  the  mortgage  was 
executed  and  delivered  to  the  plaintiff,  was  usurious. 
This,  if  proven,  was  a  good  defense.  (Orem  v.  Kemp^  13 
Mass.  B.,  515.)  Dix  v.  Tan  Wydc,  (2  Hill,  626,)  cites  this 
case,  and  states  that  it  was  admitted  that  if  Kemp  had  pur- 
chased the  land  land  not  the  equUy  of  redeeming^  though 
with  notice  (tf  the  mortgage  he  might  have  set  up  the 
usury.  Kemp  was  not  permitted  to  set  up  usury  in 
the  ihortgage,  for  the  reason  that  he  had  no  titfe  to  the 
land. 

,  In  7  Hill,  406^  (on  appeal  from  8  Paige,  Oh.  B.,  640,)  the 
qoestioii  discussed  is  whether  a  purdiaser  at  a  Sheriff's 
sale,  under  an  execution,  is  a  ^^harrcwmr^^^  within  the 
meaning  of  the  statute,  ilid  it  is  held  he  is  not. 
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Sands  v.  Ohun^,  (2  Seld.,  447,)  alfirmed  the  jadgment 
below,  on  the  ground  that  the  appellants  could  noty  oa  ih» 
facts  presented  in  that  case,  avail  themselves  of  the  defense 
relied  upon,  and  it  appeared  that  the  defendant  (appellant) 
purchased  subject  to  the  mortgage.  He  was,  theref<H^, 
the  owner  of  the  equity  of  redemption  only.  (Bdmimt  v. 
Cormny  22  K  Y,  R,  438.)  Be  Wolfy.  Johmoui  (10  Wbea- 
ton,  393,)  presents  the  case  of  a  third  person,  the  assignee 
<>f  an  equity  of  redemption,  setting  up  the  defense.  The 
learned  Judge  at  Special  Term  erred  in  excluding  the 
detense  interposed  by  Mrs.  Dempsey,  it  being  admitted 
upon  the  trial  that  she  was  the  owner  of  the  premises ;  she 
had  title,  and  could  set  up  the  usury.  • 

The  judgment  should  be  reversed  and  a  new  trial 
otderM,  with  costs  to  abide  the  event  Judgment  reversed^ 


Jambs  Scott,  PIdntiff  and  Bespondent,  v.  OebwtiaA 
LiLiBNTHALy  Defendant  and  Appellant. 

I.  Id  an  actioa.to  recover  oompensadoa  for  seriricea,  allep^  in  the  compliiibl 
to  hftTe  been  performed,  upoa  a  promise  to  pay  therefor  at  aa  agreed  rai9 
of  compensaLion,  if  the  proof  ia  that  they  were  performed  on  a  promise  to 
pay  what  they  were  reasonably  worth,  the  variance  is  immaterial,  and  tho 

•  defendant  not  being  misled  thereby,  the  Court  may  aflow  an  immediati 

.  amendment)  without  costs* 

2L  The  testimony  of  a  witness,  that  he  is  somewhat  familiar  with  bookkeeir* 
ing  and  accounting,  and  showing  a  somewhat  intimate  familiarity  with 
tlie  bookkeeper's  services  which  are  the  subject  of  the  action,  establishes 
his  competency  to  testify  to  the  value  of  those  servioea  ' 

8.  It  is  error  to  permit  a  witness  who  knows*  nothing  of  the  aervioes  ifl 
question,  except  as  instructjed  by  the  evidence  he  h*s  h^^.4(  the  .trial,  tQ 

^  lerftify  what)  upon  the  evidence,  the  services  are  worth.  '    • 

4.  Where,  on  request  of  defendant's  counsel,  the  Court  directed  that  all  tho 
evidence  of  certain  witnesses  relating  to  the  value  of  servkses  (and 
which  evidence  consisted  of  their  opinions  based  on  the  testimony  tboj  i 
■  had  heard  at  th^  trial)  should  be,  sulject  to  eij^ceptions  taken  In  (he  exaoiH 
'^  Bation  of  preceding  witnesses;  but  the  exceptions  thus  ccfecred  (^  related 
solely  to  proof  of  the  "ability  of  the  p|^tiff  as  a  bookkeeper,"  or  to  th^ 
olgectioa  thai  such  witnesses  did  not  possess  the  special  knowledge 
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tial  to  make  their  opinkm  admissible  as  evidence;  ffdd  that  this  ^ta  not 
eqinyaieot  to  a  specific  objection  that  such -latter  witnesses  did  not  know 
what  were  the  particular  Bervices^  of  the  yalue  of  which  they  were  per* 
mitted  to  express  an  opinion;  but  it  might  be  conaiderad  in  deciding 
whether  the  exceptant  slioiiid  be  lUowed  a  new  triai  on  terms. 
$u  Where  it  appeared  that  a  verdict  was  rendered  upon  inoompetent  evidence 
necessarilj  caknihited  to  affect  the  result,  that  there  was  much  reason  to 
suppose  injustice  had  been  done;  Aid  the  defendant  though  personally 
(iable,  was  acting  in  a  representative  capacity,  —  J9e^  that  although  there 
was  no  sufficient  exception  to  the  incompetent  evidence,  a  new  trial  should 
be  graoited  on  terms,  unless  plaintiff  would  stipulate  to  reduce  the  verdicts 

(Before  Boswobtb,  Ch  J^  and  If  omgribf  and  RoBneraoii,  J.  JL) 
Heard,  February  13,  1862 ;  decided,  Mafch  14,  1662. 

This  action  was  brought  to  recover  for  services  which 
Che  plaintiff  had  rendered  to  the  defendant,  the  executor, 
&C.,  ^  James  Pollock  as  bookkeeper  and  accountant  in 
the  business  of  the  testator's  estate.  The  complaint 
alleged  that  the  defendant,  upon  employing  the  plaintiff, 
agreed  to  ps^r  him  at  the  rate  of  one  thousand  dollars  per 
*  annum,  so  long  as  the  employment  should  continue. 
Before  the  trial,  the  plaintiff^s  attorney  gave  written  notice 
to  the  defendsmt^s  attorney,  that  if,  on  the  trial,  he 
eoooontered  any  serious  difficulty  in  proving  a  contract* 
fixing  the  rate  of  plaintiff's  compensation,  he  should  offer 
evidence  to  prove  the  value  of  the  services  rendered. 

Upon  the  trial,  the  plaintiff  moved  to  amend  his  com- 
plaint in  this  respect,  to  which  the  defendant's  counsel 
^bjectedt  on  the  ground  that  a  failure  to  prove  the  special 
contract  was  not  a  variance,  but  a  fiulare  of  proof;  and 
that  this  was  not  a  case  for  the  exercise  of  the  power  of 
amendment  during  triaL 

The  Court  dedded  that  the  plaintiff  should  be  permitted 
to  amend  his  complaint,  by  adding  a  general  allegation  of 
the  valoe  of  the  services,  and  to  give  evidence  of  the  value; 
to  whidh  the  defendant's  counsel  duly  excepted. 

The  portions  of  the  testimony,  material  to  an  under- 
standing of  the  questions  determined,  appear  in  the  opinion 
of  the  Oourt. 
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WiBiam  FuBerUmj  for  defendant,  (appellant.) 

L  The  distinct  denial  in  the  answer  of  the  special  coin 
iract  set  np  in  the  complaint,  made  it  necessary  for  the 
plaintiff  ^ther  to  withdraw  or  prove  his  allegation ;  and 
having  failed  to  do  either,  it  is  not  a  case  eff  variance,  bnt 
k  failure  of  proof,  and  cannot  be  cured  by  amendment. 
.  n.  The  amendment  made  at  the  trial  cannot  be  sus- 
tained under  ^  167  of  the  Gode. 

V  The  allegation  added  was  not  material  to  the  ea^ 
becauscy  where  there  is  a  spedal  contract,  value  of  the 
services  need  not  be  alleged* 

Nor  was  it  necessary  to  conform  the  complaint  to  the 
lacts  proved,  because  the  only  evidence  in,  at  the  time  it 
was  made,  tended  to  sustain  the  complaint,  and  the  oiiginal 
allegation  was  not  changed. 

Ko  other  subdivisions  of  the  section  are  applicable. 

in.  If  the  complaint  had  been  originally  framed  as  it 
now  stands,  the  plaintiff,  on  motion;  would  have  been  , 
required  to  elect  whether  he  should  proceed  on   the 
special  contract  or  on  a  qtiantum  meruit    It  is  error  to 
X)ermit  an  amendment  which  has  this  effect. 

IV.  The  whole  of  the  testimony  as  to  value  of  services 
should  be  stricken  out,  because  it  was  not  shown  that  the 
witnesses  were  acquainted  with  the  usual  compensation 
for  such  services,  or  in  other  words,  the  market  value* 

V.  The  verdict  is  against  evidence. 
YI.  The  damages  are  excessive. 

Samuel  T.  Olassey^  for  plaintiff,  (respondent.) 
..  L  It  is  the  duty  of  the  Court  to  allow  an  amendment, 
unless  it  changes  the  nature  of  the  action,  and  the  original 
cause  of  action  is  left  unproved  in  its  whole  scoi>e  and 
meanmg.  (Code,  §§  169,  i70, 171.) 

The  amendment  made  in  this  case  did  not  in  any  rS&- 
fpect  change  the  nature  of  the  action. 

It  did  not  surprise,  mislead  or  prejudice  the  defendant, 

The  power  of  amending  was  properly  exercised  by  the 
Oourt  (See  CaUin  v.  Ounter^  10  How*,  315,  and  1  Kernan, 
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S6S;Hawkms  r.  AppUby,  2  Sandf.  S.  O.  B.,  422;  Fart  v. 
ehH^ng,  9  Barb.,  971 ;  Carter  y.  Hope,  10  Barb.,  180 ;  Fay  y. 
Grimsteed,  10  Barb.,  321 ;  Dauehy  y.  Tyler,  15  How.,  399 ; 
jSTilfor  y.  GarKng,  12  How.,  203.) 

It  is  iu  the  discretion  of  the  Ooort  to  grant  or  refuse  an 
amendment,  and  its  decision  is  not  subject  to  reyiew  on 
i^peal.  {N.  T.  Marbled  Iron  Works  y.  Smith,  4  Dner,  362.) 

n.  The  rating  of  the  Oourt,  allowing  the  witness,  Bobert 
M.  Brown,  to  state  what  he  considered  the  plaintiff's  ser- 
vices to  be  worth,  was  correct  Opinions  of  witnesses  are 
admissible  and  competent  to  proye  tiie  yalne  of  the  seryices 
MBdered  or  of  things,  provided  the  witnesses  have  a  profes- 
sional knowledge  of  the  business  to  which  the  services  relate, 
or  a  personal  knowledge  of  the  particular  services  or  the 
particular  thing  in  question.  (See  Brm  y.  Flagler ,  23  Wend., 
364;  Lemourev.  Caryl,  4  Denio,  370 ;  Bears^r.  Copley,  10 
K.  T.  B.,  93;  PuUman  y.' Corning,  9  K  Y.  B-,  93.) 

m.  The  verdict  is  fully  sustained  by  the  evidence. 

By  THB  OouBT-^  BoswoBTH,  Oh.  J.  This  is  an  appeal 
by  the  defendant  from  an  order  denying  a  motion  made  by 
him  for  a  new  trial,  and  also  from  the  judgment. 

The  exception  to  the  dedsion  allowing  the  complaint  to 
be  amended,  is  untenable.  The  &et  that  the  defendant 
employed  the  {riaintiff  is  admitted  by  the  answer.  The 
questions,  how  long  the  plaintiff  was  in  the  employment 
of  the^  defendant,  and  whether  he  was  employed  at  an 
agreed'  rate  of  compensation,  were  put  at  issue  by  the 
pleadings.  The  defendant  averred  in  his  answer  that  he^ 
nevet  ^*  made  any  agreement  whatever  in  respect  to  com- 
peoMtfon,  except  that  implied  by  law.'*  If  he  did  not,  the 
pkyntiff  was  entitied  to  recover  such  sum  as  his  services 
weie'iltasonaUy  worth.  The  amendment  allowed  consists 
of  an  allegation  that  they  "  were  reasonably  worth  the 
sum  of  $2,388.87,  and  tto  defendant  ought  to  pay  such 
sum  therafor." 

Thfr  variance  between  an  allegation  of  an  agreed  price, 
and  proof,  of  a  pcomise  to  pagr  what  tbe  services  were 
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reasonably  worth,  is  immaterial  under  section  169  of  the 
Code;  the  defendant  not  alleging  that  be  is  misled  thereby 
to  bis  prejudice  in  maintaining  his  defense  upon  the  merits. 
By  ^  170,  the  Oourt  was  authorized  to  order  an  imme- 
diate amendment  without  costs. 

The  exception  to  the  decision  allowing  B.  M.  Brown  to 
state  what,  in  his  judgment,  the  plaintiff's  services  wero 
worth  is  not  well  taken.  The  evidence  was  objected  to, 
*^  on  the  ground  that  the  qualification  of  the  witness  to  tes- 
tify on  the  point  has  not  been  shown."  The  witness  had 
testified  thus :  ''  I  am  somewhat  familiar  with  bookkeep- 
ing and  accounting ;  I  understand  bookkeeping  tolerably 
well."  He  had  also  testified  to  a  somewhat  intimate 
knowledge  of  what  the  plaintiff  had  done.  This  evidence 
established  his  competency  to  testify.  The  value  of  his 
opinion  was  a  question  for  the  Jury.  If  it  be  admitted  that 
his  subsequent  testimony  tends  to  show  him  less  qualified 
to  testify  on  the  point,  than  his  direct  testimony,  still  the  -, 
accuracy  of  the  decision  is  not  thereby  affected.  That  is 
to  be  t€»ted  by  consideriug  the  testimony  that  had  been 
given  at  the  time  the  decision  was  made,  and  not  by  tesr 
timony  given  subsequently.  ;, 

Testimony  was  given  by  A-  "R.  Stewart,  G.  M.  Seymour  .j 
and  David  Bait,  which  I  consider  clearly  incompeteDt  ^ 
Whether  the  case  shows  that  an  objection  and  exception  j| 
were  taken  to  its  admission,  and  if  not,  whether  a  new  ^ 
trial  should  be  granted  on  terms,  will  be  considered.  | 
Stewart,  in  his  testimony  as  to  the  value  of  the  plaintiff's  ^ 
services,  says :  ''  I  have  heard  the  testimony  as  to  these  j^ 
services,  *  *  should  think  the  work  worth  all  the  ^ 
plaintiff  claims,  •  •  I  have  not  looked  at  the  books,  I  L 
speak  from  the  evidence  I  have  heard  here."  A  witness,  L 
in  thus  testifying,  is  drawing  inferences  and  conclusioDS  ^ 
which  fall  within  the  exclusive  province  of  a  Jury,  and 
such  evidence  is  clearly  incompetent.  {Clark  v.  Baird^ 
6  Seld.,  183,  and  cases  there  cited ;  Page  v.  Hazard^  5  Hill, 
603;  Lanwure  v.  Caryiy  4  Denio,  370;  Harris  v.  The 
Panama  E.  B.  Co.t  3  Bosw.,  7.)    A  witness,  in  order  to  be 
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'permitted  to  give  his  opinion  of  the  valae  of  any  subject, 
as  an  item  of  evidence,  must  be  personally  acquainted 
with  it,  and  possess  a  knowledge  in  respect  to  the  value 
of  it,  which  it  cannot  be  presumed  is  possessed  by  people 
generally ;  or  if,  though  possessing  that  knowledge,  he  is 
not  personally  acquainted  with  the  subject,  the  particulars 
of  it,  which,  it  is  assumed,  a  Jury  may,  upon  the  evidence, 
find  to  exist,  must  be  stated  by  way  of  hypothesis,  and  the 
opinion  be  confined  to  the  hypothetical  case  stated.  Where, 
as  in  this  case,  the  value  of  the  plaintiff's  services  is  to  be 
determined,  and  that  value  depends  upon  the  time  occu- 
pied and  the  amount  of  labor  performed,  and  any  ques- 
tion arises  upon  the  evidence,  in  regard  to  the  extent  of 
the  services,  it  is  for  the  Jury  alone  to  determine  what  was 
done.  By  permitting  a  witness,  who  knows  nothing  of  the 
services,  except  as  instructed  by  the  evidence,  to  testify 
what,  upon  the  evidence,  the  services  are  worth,  it  is  left 
to  him  first  to  determine  questions  of  fact,  and  then  give 
an  opinion  based  upon  the  fiEu^ts  as  he  may  have  determined 
tliem.  And  a  Jury,  in  following  his  opinion  of  value,  may 
give  a  verdict  for  services,  which,  in  their  view  of  the  evi- 
dence, have  not  been  performed. 

G.  M.  Seymour  and  David  Bait,  severally  gave  testimony 
as  to  the  value  of  the  plaintiff's  services,  based  upon  **  the 
testimony  as  to  the  work  done  by  Mr.  Scott." 

To  determine  whether  this  evidence  must  be  deemed  to 
have  been  admitted  against  the  objection  and  exception 
of  the  defendant,  it  is  necessary  to  recur  to  the  testimony 
of  George  Miln  and  other  witnesses,  and  to  the  exceptions 
taken  on  their  examipation.  Miln  stated  that  the  plaintiff 
had  '*  served  him  as  a  bookkeeper  four  or  five  years." 

He  was  then  asked  this  question,  viz. :  *'  Do  you  know, 
"  and  if  so,  state  his  ability  as  a  bookkeeper  ?  The  defend- 
"  ant*s  counsel  objects  to  the'^evidence  as  incompetent  and 
^  irrelevant.  The  objection  is  overruled,  and  the  defend- 
'^anfs  counsel  excepts."  The  answer  of  the  witness  is 
given,  and  the  case  then  states  that  *'  the  defendant's  coun- 
''sel  here  asked  the  Court  to  consider  all  the  evidence, 
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"relating  to  this  braneh  of  the  ease,  as  subject  to  the' 
"  exeeptio&s  taken  in  the  examination  of  the  preceding  wit- 
"  nesses,  and  the  Court  so  ordered.'*  Then  follows  the  testi- 
mony of  Stewart,  Seymour  «nd  Bait.  The  exception  takea 
in  the  testimony  of  Miln,  was  to  evidence  of  the  plaaotiff 's 
*  ^  ability  as  a  bookkeeper/'  That  taken  in  the  testimony  of 
Brown,  was  that  he  had  not  been  proved  to  possess  the  qaali* 
fication  essential  to  entitle  htm  to  testify  "  on  the  poinV'' 
"  what  were  the  services  of  Mr.  Scott,  (the  plaintiff,)  woxtkJ^ 
In  the  testimony  of  the  plaintiff,  objection  was  made  to 
any  evidence  as  to  what  his  services  were  worth,  "on  tbe 
ground  that  tiie  plaintiff  was  held  to  the  special  contiaefe 
set  up  in  the  complaint." 

Neither  Stewart^  Seymour,  aw  Bait,  was  asked  if  be  knew 
the  ability  of  the  plaintiff  as  a  bookkeeper.  They  were 
examined  as  to  the  value  of  his  services.  The  only  exc^^ 
tions  taken  in  the  testimony  of  other  witnesses,  whidbi  caa 
have  any  application  to  theirs,  relate  to  proof  of  the  fact 
of  the  value  of  his  services,  unless  indeed  they  rdate  to 
the  qualificati<m  of  these  persons  to  speak  to  the  questJMi 
of  value*  Bat  they  severally  testified  that  they  under- 
stood the  business  of  bookkeeping,  and  had  acted  in  tiiat 
capacity. 

I  think,  therefore,  that  the  agreement  between  defend- 
ant's counsel  and  the  Oourt  cannot  operate  with  like  effect 
as  a  specific  otgection  to  the  testimony  now  under  consid* 
erfttion,  and  a  decision  of  the  Judge  admitting  it,  and  an 
exception  by  the  defendant  to  the  decisioB* 

But  perhiqas  it  should  not  be  overlooked,  in  deciding  the 
question,  whether  the  defendant  shflnold  have  a  new  trial* 
on  terms.  He  may,  perhaps,  be  regarded  as  having  done 
what,  at  the  time,  was  oonsideied  suffideiit  to  enaUe  him 
to  get  relief,  if  improper  testimony  was  received  on  the 
question  of  the  value  of  the  plaintiff's  services. 

The  plaintiff  and  Mr.  Brown  (excluding  the.  testimony 
of  Stewart,  Seymour  and  Bait)  are  the  only  witnesses^ on 
behalf  of  tiie  plaintiff  who  ^eak  to  the  value  of  hia  ser- 
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vkes,  except  S.  K  Wbite,  who  testifloi  ibsJb  ''Mr.  Seott 
is  a  very  competent  bookkeeper,  and  receiyes  11,000  a 
year." 

The  Jory  have  allowed  him  at  the  rate  of  |1,000  a  year 
from  the  nth  of  Decj^mber,  1867,  to  Mniy  1, 1800.  In  his 
verified  complaint  he  states  an  agreement  to  pay  him  at 
and  after  the  rate  of  $1,000  per  annnm.  It  is  clear  that 
from  the  Ist  of  February,  1859,  to  tito  1st  of  May,  1860^ 
he  had  zegolar  and  fixed  occupation :  first,  as  Secretary  of 
the  N*  Y.  &  Tennessee  Zinc  Company ;  and  next,  as  book- 
heepet  and  discount  derk  in  the  Grocers*  Bank.  From 
the  19th  of  June,  1859,  to  the  1st  (tf  May,  1660,  he  was  in 
tiie  Grocers*  Bank  from  9^  a.  h.  to  between  3  and  4  f.  h., 
and  reeeiyed  $1^000  a  year.  In  the  Zinc  Oompany  he  was 
oceapied  about  an  eqnal  •  part  of  his  time*  He  did,  during 
ais  latter  period,  relatively  but  little  for  the  defendant,  as 
compared  with  his  services  prior  to  February  1, 1869. 
•  The  testimony  of  the  plaintiff  and  Brown,  if  unaided 
by  that  of  Stewart,  Seymour  and  Bait,  in  connection  with 
that  given  by  the  defendantt  James  Pollock,  Jr.,  McKay, 
J«  li.  Douglas  and  E.  Id.  H.  Gardiner,  might  have  resulted  in 
a  verdict  for  a  less  amount  than  was  given.  The  testi- 
mony of  Stewart,  Seymour  and  Bait,  if  received,  and 
regarded  by  the  Jury  as  competent  to  influence  their  con- 
dnaions,  was  calculated  to  affect  the  amount  of  the  ver- 
diot.  The  Court  not  only  cannot  say  that  it  did  not,  but » 
must  believe  that  it  did.  The  Oourt  is  not  able  to  see  that 
substantial  Justice  has  clearly  been  done.  According  to 
the  evidence,  the  plaintiff  gave  but  little  time  to  the 
d^Gsndant's  bosiness  after  the  1st  of  February,  1859.  He 
may  have  given  all  that  it  required,  but  that  is  no  reason 
why  he  should  be  paid  more  than  his  services,  during  that 
period,  are  worth.  Taking  his  own  testimony  to  be  accu- 
rate, that  he  told  the  defendant  at  the  time  of  being 
employed  that  'Hhis  work  would  be  worth  *  *  at  the  rate 
of  $1,090  a  year,"  it  is  eleair  that  up  to  Folmiary  1, 1859, 
he  dad  Bot^xpeet  more,  and  must  have  considered  that  tha 
defendant  did  not  expect  to  pay  more»    Subsequent  to  that 
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time,  I  think  it  quite  clear  that  his  compensation  siioQld 
be  less. 

I  think,  therefore,  that  it  is  a  case,  in  which  a  yerdicfc 
has  been  rendered  upon  incompetent  evidence  necessarily 
calculated  to  affect  the  result ;  that  there  is  much  reason 
to  suppose  injustice  has  been  done,  and  that  the  defend* 
ant,  though  personally  liable  to  the  plaintiff,  is  acting*  in 
a  representative  capacity,  and  that  a  new  trial  should  be 
granted  on  the  terms  of  paying  the  costs  of  the  trial  and 
all  subsequent  costs,  except  the  costs  of  the  appeal,  and 
that  they  should  be  costs  in  the  cause  and  abide  the  event; 
unless  the  plaintiff  stipulates  within  ten  days  to  lenait 
from  the  judgment  the  sum  of  |34M»  ftu  error  in  the 
computation,  and  the  further  sum  of  $375,  and  interest 
thereon  from  May  1, 1860,  in  which  event  the  judgment 
should  be  aflKrmed  for  the  residue.  Each  party  to  bear 
his  own  costs  of  the  appeal* 

The  other  Judges  concurring,  it  is  <»dered  acocNrdingly. 


Benjahut  Poultnet,  Quardian  of  Maria  PouIt»ey»  &c^ 
Plaintiff,  v.  Johk  Bakball,  Defendant. 

1.  An  agreement  between  the  gaardian  of  an  infant  and  the  person  becoming 
anrety  in  hia  official  bond,  that  the  latter  shall  hold  the  property  of  which 
the  guardian  is  custodian,  for  his  own  indemnity  is  void^  beoMJse  sabreraiTe 
of  the  objects  of  the  appointment  and  security,  and  contrary  to  public 
poli<^.  The  guardian  cannot  pledge  the  property  of  his  ward  as  security 
to  his  own  surety. 

%  Henoe  it  is  no  defense,  in  an  action  hy  the  guardian,  against  one  who  has 
collected  moneys  of  the  estate  and  reuses  to  pay  them  orer,  to  show  that 
the  defendant  became  the  guardian's  surety  upon  sudi  an  agreement^  and 
that  the  guardian  is  inaolrent,  and  to  offer  to  pay  the  money  into  Court. 

(Before  Boswobth,  Ch.  J^  and  Monobrt  and  Robsrtsok,  J.  J.) 
Submitted,  February  13,  1862 ;  decided,  Mardi  15^  1862. 

Tms  is  an  action  by  the  plaintiff  as  the  gena^al  guardian 
of  an  infant  and  her  estate,  to  recover  moneys  admitted 
by  the  defendant  to  have  been  collected  by  him,  to  theoso 


SSSW  YOBE— MABOH.  18<I2.  28S 

Poultney  t.  Randall. 

«  ■        I.  ■    ■  ,  „       ,  , 

of  the  plaintiff  as  such  guardian.  The  defendant,  admit- 
ting  the  sum  of  ^hl^^Al  to  be  in  his  hands,  belonging  to 
said  infant,  set  np  in  his  answer,  and  claims  by  way  of 
defense,  that  he  became  surety  for  such  guardian  upon 
condition  that  he,  this  defendant,  should  receive  and  col- 
lect the  rents  and  income  belonging  to  the  infant,  so  that 
the  defendant  might  hold  himself  safe  and  harmless  in 
case  of  the  default  of  the  guardian  to  fulfill  the  condition 
of  his  bond.  That  the  guardian  executed  a  power  of 
attorney  to  the  defendant  to  collect,  &c.  That  said 
guardian  is  insolvent,  and  if  the  defendant  is  compelled 
to  pay  over  the  moneys  he  has  collected,  the  guardian 
could  not  pay  the  said  bond,  and  that  such  payment  would 
fall  wholly  upon  the  defendant. 

Upon  the  trial,  which  was  before  Mr.  Justice  Whitb 
and  a  Jury,  on  November  22d,  1861,  the  plaintiff  having 
proven  his  appointment  by  the  Supreme  Oonrt,  as  general 
guardian,  &c.,  rested  his  case;  the  defendant  thereupon 
offered  to  prove  the  several  matters  alleged  in  his  answer; 
the  counsel  for  the  plsMutiff  objected  to  the  evidence,  and 
it  was  excluded  and  the  defendant  duly  excepted.  The 
Judge  thereupon  directed  the  Jury  to  find  a  verdict  for 
the  plaintiff,  for  the  sum  of  $1,196.93,  which  was  accord- 
ingly found ;  and  directed  the  exceptions  to  be  heard  in 
the  first  instance  at  the  General  Term  of  this  Oourt,  and 
judgment  to  be  stayed  until  the  decision  of  the  General 
Term. 

Alexander  W.  Bradford^  for  defendant,  submitted  the 
following  points : 

I.  The  distinction  between  legal  and  equitable  remedies 
no  longer  continues^  (Voorhies'  Oode,  217,  ^  160.) 

n.  Consequently  the  answer  may  set  up  new  matter 
of  en  equitable  nature  constituting  a  defense  to  the  action. 
(Oode,  214,  ^  149,  notes  e,  f.) 

m.  The  plaintiff  became  general  guardian  under  an 
agreement  with  his  sureties  for  their  indemnity,  and  for 
the  security  of  the  fund.    He  now  seeks  to  repudiate  the 

Bosw. — ^VoL.  IX.       80 


934         OASBB  m  TBB  SUPB!RIOB  OGUBT. 

PoultaejT  y.  BandalL 

agreement,  and,  by  action  at  law,  obtain  possession  of 
the  flind.  This  breach  of  contract  should  not  be  made  the 
basis  of  pecuniary  injury  to  the  defendant,  unless  there 
be  some  insuperable  barrier  to  granting  relief 

rv.  If,  as  general  guardian,  the  plaintiff  can  bring  au 
action  in  any  Court,  in  respect  to  the  proceeds  of  the  sale 
of  real  estate,  under  special  proceedings,  then  the  defend- 
ant can  avail  himself  of  his  equitable  defense  before  the 
tribunal  so  selected. 

Y.  Though  the  action  is  instituted  by  the  plaintiff,  aa 
general  guardian,  yet  it  is  not  brought  for  the  property  of 
the  ward,  but  for  money  collected  by  the  defendant,  and 
mixed  with  his  ftinds.  It  was  not  necessary,  therefore,  for 
the  plaintiff  to  declare  in  his  representative  character.  (1 
Ohitty's  Plead.,  23.) 

YI.  As  boon  as  the  surety's  obligation  to  pay  is  absolute, 
he  is  entitled  in  equity  to  require  the  debtor  to  exonerate 
him,  and  he  may  file  a  bill  to  compel  an  exoneration, 
although  the  creditor  has  not  demanded  payment  of  him. 
(Theobald,  Principal  and  Surety,  169.)  A  surety,  gene- 
rally speaking,  may  come  into  a  Oourt  of  Equity  and 
apply,  for  the  purpose  of  compelling  the  principal  debtor, 
for  whom  he  is  surety,  to  pay  in  the  money  and  deliver 
him  fix)m  his  obligation.  {Nishet  v.  Smith,  2  Bro.  0.  0.,  579.) 

YIL  In  this  case  the  principal  is  endeavoring  to  deprive 
the  surety  of  the  counter-security,  on  the  faith  of  which 
he  became  surety.  His  insolvency  alone  would  Justify 
equitable  relief  on  an  original  bill  by  the  surety.  Oer- 
tainly  the  Oourt  cannot  .place  this  fund  in  his  hands  when 
apprised  by  the  answer  of  its  unsafety. 
'  YIII.  If  it  be  said  that  the  defendant  cannot  avail  him- 
self of  the  defense  in  this  Ck)urt,  then  the  plaintiff  cannot 
bring  his  action  in  this  Oourt 

This  objection  is,  of  course,  based  on  the  idea  that  the 
subject  of  the  action  is  the  proceeds  of  a  fand  derived 
from  the  sale  of  real  estate  by  order  of  the  Supreme  Oourt. 

If  the  minor  is  to  be  considered  as  a  ward  of  the  Supreme 
Oourt,  that  Oourt  has  sole  and  exclusive  jurisdiction  over 
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the  defendant,  who  was  the  **  i>er8on  introated  with  the 
diBposition  of  the  ineome,  fte.*'  And,  if  not  a  ward  of 
tiiat  Oonrt,  then  there  is  no  bar  td  giving  the  proper 
eqoitable  relief  in  this  Oonrt. 

t  In  the  former  case^  the  complaint  should  have  been  dis- 
missed ;  in  the  latter,  the  judgment  should  have  been  for 
the  defendant,  on  payment  of  the  money  into  Oourt. 

Charles  H.  HunU  for  plaintiff,  submitted  the  following 
points: 

L  The  alleged  agreement  is  not  int^lHirtes.  The  trust 
estate  is  not  bound  by  the  strictly  personal  undertakings 
of  the  trustee,  whether  entered  into  before  or  after  his 
api>ointment. 

n.  The  agreement  set  up  by  the  defendant  is  illegal  and 
void.  1.  It  was  an  agreement  to  do  what  the  law  will  not 
permit  to  be  done,  namely,  the  private  abdication  of  the 
office  of  trustee.  (Hill  on  Trus.,  266;  1  Pars,  on  Oont,» 
116.*)  2.  It  was  immoral ;  an  agreement  to  deceive  the 
Supreme  Gourti  and  trifle  with  the  estate  of  the  infemt 
cestui  que  trust 

III.  The  kind  of  relief  which  the  defendant  pretends  to 
claim  cannot  be  granted  by  this  Oourt  As  a  part  of  the 
Chancery,  jurisdiction,  now  lodged  by  the  Oonstitutipn  in 
the  Supreme  Court,  the  latter  has  judicial  control  over  the 
persons  and  estates  of  infants,  including  the  appointment 
and  removal  of  guardians,  and  has  exercised  that  juris* 
diction  here,  satisfying  itself  in  th|d  way  pointed  out  by 
law.  (Ab  to  jurisdiction  la  removal  of  trustees  see  1  B.  S.9 
73(>,  §  70.) 

IV.  No  Oonrt,  having  jurisdiction  of  the  subject,  would 
remove  the  plaintiff  on  the  suggestion  of  a  mere  meddler, 
like  the  defendant.  The  application  should  be  made  on 
behalf  of  the  infant,  and  by  a  person  showing  some  kind 
of  right  to  represent  her.  (Same  statute.) 

v.  Finally,  no  Oourt  having  the  jurisdiction  would 
exercise  it,  under  any  idea  of  protecting  a  man  who  says 
that  he  assisted  in  procuring  a  bad  appointment  by  com* 
mitting  a  fraud  upon  the  Supreme  Court 
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MoNCBiEF,  J.  An  agreement  between  the  goaidian  of 
an  infant  and  his  surety,  that  the  surety  shall  hold  all  the 
property  of  which  the  guardian  is  the  legal  custodian,  for 
his  own  indemnity,  is  subyersive  of  the  objects  of  the 
appointment,  and  of  the  purposes  of  requiring  the  guardia\^ 
to  give  security. 

If  effect  be  given  to  such  an  agreenient,  it  would  be 
beyond  the  power  of  the  guardian  to  perform  his  duty. 
He  could  not  compel  the  surety  to  pay  him  the  money 
belonging  to  the  in&nt ;  and  fidling  to  i>erform  his  duty, 
the  infant's  remedy  would  be  against  the  surety.  And 
that  he  would  be  compelled  to  seek  through  a  substituted 
guardian,  if  the  facts  stated  in  the  answer  constitute  a 
defense. 

Upholding 'such  a  defense  would  lead  to  great  abuse. 
Sureties  for  guardians  would  be  persons  who,  as  a  condi- 
tion of  becoming  sureties,  would  stipulate  for  the  custody 
of  the  estate.  Its  proper  use  and  safety  would  not  depend 
in  any  degree  upon  the  capacity  or  fidelity  of  the  guardian. 
Whether  it  would  be  applied  as  the  duty  of  the'guar- 
dian  required,  would  depend  on  the  will  of  the  surety,  not 
on  that  of  the  guardian. 

The  guardian,  if  he  has  individual  projierty,  may  pledge 
or  mortgage  it  to  indemnify  his  surety.  But  he  may  not 
pledge  the  property  of  his  ward  as  security  to  his  own 
surety,  that  he  will  do  what  the  surety  contracts  he  will 
do,  viz.,  duly  perform  his  duties  as  guardian. 

Any  agreement  between  the  guardian  and  his  surety,  in 
respect  to  the  property  of  the  ward,  which  interferes  with 
the  guardian's  power  to  perform  all  the  duties  in  respect 
to  it,  devolved  upon  him  by  his  appointment,  should  be 
treated  as  void,  upon  considerations  of  public  policy,  and 
a  firaud  upon  the  statute  requiring  security  for  the  due 
performance,  by  the  guardian,  of  his  duties  as  such. 

It  is  not  suggested  that  this  Gourt  has  power  to  remove 
the  guardian  and  should  do  so  as  a  part  of  the  relief  to 
which  the  defendant  is  entitled  in  this  action.  If,  within 
the  knowledge  of  the  surety,  the  guardian  is  unfit  to  be 
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ooDthmedy  tiie  saiety  cannot  keep  the  infant's  money 
and  aet  as  gaardian  de  facto.  The  facts  stated  in  the 
answer  constitate  no  defense  to  the  action,  and  judgment 
ahoald  be  entered  for  the  plaintiff  in  accordance  with  the 
y«!dict» 

BoswoBTH,  Ob.  J.,  and  Bobebtsost,  J.,  cc^icaned  in  this 
opinion. 


JoHK  T.  HowAKD,  Surviving  Partner  of  J.  Howard  & 
Son,  Plaintiff,  v.  Williah  B.,  and  Elizabeth  T.  Hol- 
BBOOK,  Executors,  &c.,  of  Darius  B.  Holbrook,  deeeased» 
Defendants. 

1.  The  words  "for  value  receiyed/'  id  a  contract,  sufficiently  express  the 
consideration  within  the  requirement  of  the  statute  of  frauds. 

2l  Where  the  contract  sufficiently  expresses  the  consideration  on  its  &oe,  a 
new  trial  will  not  be  granted  for  error  in  admitting  evidence  of  the  actual 
consideration  in  support  of  tiie  validity  of  the  contract 

3.  In  proving  a  tender,  under  an  agreement  by  defendant's  testator,  that  he 
would  purchase  a  bond  if  offered  to  him  on  a  specified  day,  the  witness 
testified  that  on  that  day  he  presented  it  at  testator's  place  of  busine^  he 
not  being  there  imd  being  represented  to  be  out  of  town,  that  at  a  subse* 
quent  day  the  witness  called  there,  and  found  a  person  who  answered  to 
the  name,  and  acknowledged  the  agreement  to  be  his,  but  said  he  could 
not  redeem  the  bond,  and  who,  on  being  told  that  the  witness  had  been 
there  twice  before,  said  that  he  had  been  out  of  town.  There  was  no  evi* 
dence  that  the  testator  waa  not  out  of  town,  or  that  he  was  out  of 
town  and  within  the  State.  Edd^  that  the  testimony  was  prima  fade  suffi- 
cient to  excuse  a  personal  tender  on  the  day,  and  was  sufficient  to  go  to 
the  Jury  on  the  question  of  identity.    Robertson,  J.,  dissented. 

(Before  Bosworth,  Gh.  J.,  Monobief  and  Robbrtson,  J.  J.) 
Heard,  February  13,  1862 ;  decided,  March  29,  1862. 

This  was  an  action  for  the  price  agreed  to  be  x>aid  by 
the  defendants'  testator  to  the  plaintiff  and  his  deceased 
partner,  for  a  bond  of  the  Newfoundland  Electric  Telegraph 
Oompany»  nnder  an  agreement  in  the  following  words: 
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*<  For  value  reedived,  I  hereby  giMUttntoe  to  ICeesn*  J« 
Howaard  &  fikm,  that  the  bood  of  the  Newfamidlaiid  Eleo* 
trie  Tdegraph  Company,  No.  17,  for  two  hundred  pounda 
sterlings  shall  be  of  the  valae  of  nine  hu&dsed  and  sixty 
dollars  on  the  seventh  day  of  March,  1865,  at  which  prioe^ 
and  at  which  date,  I  will  pnrchase  the  same,  if  offered  to 
me.  • 

"March  8th,  1853. 

"D.  B.  HOLBBOOK." 

The  complaint  set  forth  the  partnership  of  the  plaintiff 
and  John  Howard,  deceased,  und^  the  firm  of  J.  Howard 
&  Son,  and  that  Darins  B.  Holbrodk,  the  defendant's  testa- 
tor signed  the  agreement  in  question.  It  farther  alleged 
that  on  the  7th  of  March,  1865,  the  bond  therein  mentioned 
was  not  of  the  value  of  960  dollars,  or  of  any  value,  and 
that  on  or  about  that  day,  it  was  offered  to  him,  and  he 
refused  to  purchase  the  same;  thftt  the  plaintiff  had  offered 
such  bond  to  the  defendant,  and  demanded  payment  of 
the  sum  of  960  dollars,  which  they  refused.  The  pltuntiff 
demanded  judgment  for  $960,  and  interest.  The  defend- 
ants' answer  was  a  general  denial.  The  material  portions 
of  the  evidence  are  stated  in  the  opinion.  The  cause  was 
tried  on  November  19th,  1861,  before  Chief  Justice  Bos- 
WOBTH,  and  a  Jury,  who  found  a  verdict  for  the  plaintiff. 
And  the  Court  directed  the  flefendants*  exceptions  to  be 
heard  in  the  first  instance  at  General  Term. 

Alexander  TT.  Bradfardy  for  defendants,  submitted  the 
following  points. 

1.  The  aetioii  cannot  be  maintained  on  any  construction 
that  can 'be  given  to  the  eontraet. 

1.  The  agreement  to  purchase  is  merely  executory  of 
the  guaranty,  and  the  guaranty  is  void,  because  it  does 
not  sufficiently  express  a  consideration.  (3  B.  S.,  5th  ed., 
221 ;  Hda  V.  Farmer,  5  Denio,  484.) 

2.  Admitting  that  the  words  value  received,  express  a 
sufficient  consideration,  (Brewster  v.  Silence,  4  Selden, 
207,)  there  is  no  proof  in  the  case  of  the  happening  of  the 
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QontiMgeswyf  wUoh  would  Ax  tbe  lialnlity  of  the  goarantor. 
(Bi&'caEily^iiitbontieB  to  be  found  iu  aupportof  tiie  jttopofii* 
ti<m  that  the  words,  '^yalue  leoeiTed,"  eaqfiresa  fluflfteient 
oo&sideHitioii  aie  caaeB  oa  pnmuMoiy  notes  which  havei 
heen  ov^emdedv  {Drt^fery.  Sn(fW^20^.Y.il>^S3l.) 

n.  If  the  instrament  <be  not  a  gnaianty,  it  is  not  valid 
and  binding  as  a  contraet  ioc  tiie  lepurchase  of  the  bond 
liieieiQ  menticttedy  because  * 

.1.  It  was  then  a  contract  for  the  sale  of  a  tiling  in 
aefcioiit  ^  a^ttce  esoeeding  fifty  doUars,  and  no  note  or 
Biewnnrnindnin  in  wxitiiig  was  signed  by  the  parties  to  be 
chari^  thereby^  and  it  is  not  pretended,  that  any  part  <Nf 
the  poiehasermoney  was  paid  by  the  bnyer» 

2.  If  ;it  be  a  valid  oontract  for  the  leporehase  of  the 
bond  in  question,  it  was  nevertheless  sob^eet  to  the  con- 
ditjon  therein  eontained,  vi&,  that  the  value  of  the  bond 
in  .the  jaarket,  was  less  than  tbe  sum  of  nine  hundred  and 
sixty  doUais.  There  is  no  proof  in  the  case  on  this  point; 
and  the  plaintiff  should  have  shown  it  affirmatively  and 
pointivdiy,  to  entitle  him  to  retain  the  judgment* 
■  in.  If  the  instrument  be  not  a  guamnty,  or  a  contract 
for  sale  or  repurchase,  it  is  then  a  wi^er  and  the  defendants . 
are  dearily  not  liable.  « 

IV.  The  testim^Qty  of  Norris,  as  to  the  consideration  of 
the  kiatrommilv  is  inadmissible*  {HaU  v.  Farmer ^  supra*) » 

V«  Thace  is  no  saffident  ^  proof  of  a  demand  oa,  B.  B. 
SoSifook.  /  The  tei^jmony  is  but  vague  and  uncertain* 

Ijewis  L.  Delafiddt  for  plaintiff,  argued  the  following 
points: 

1.  This  j^greeme^it  is  to  be  regarded  as  a  contract  of 
pu^ishwe  and  sala 

1«. There  ai:e  two. distinct  parts  to  the  agreement, on 
either  qf  w}iioli  the  plaintiff  might  maintidin  an  action. 

2.  The  plaintiff  has  eleotedito  treat  this  as  an  agreement, 
of  .  pimduise  and  sale. 

.  3.  Jtwaa  therefore  unnecessary  that  he  should  offer  any, 
poQitf;  icf  the  value  of  the  liovd  oa  the  .7th  of  March,  18^., 
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IL  If,  however,  this  agreement  is  to  be  constraed  a 
guaranty,  the  words,  **  for  value  receiyed,''  are  a  suffieient 
expression  of  the  consideration.  (2  B.  S.,  317,  ^  2, 4th  ed. ; 
opinion  of  Jadge  Oomstogk,  in  Church  y.  Bnmn,  21  N. 
Y.  £.,  332 ;  and  see  pp.  316,  321 ;  Wktsim  v.  McLarm,  19 
Wend.,  663 ;  Douglass  r.  SawUmiy  24  Id.,  40 ;  Stoats  v. 
HotvleUj  4t  Denio,.  563 ;  Prosser  v.  Luqueetj  4  Hill,  423  f 
Brewster  v.  Silence^  4  Seld.,  215;  Cocper  v.  Dedriok^  22 
Barb.,  517  5  MiUer  v.  Cook,  23  N.  Y.  B.,  496.) 

III.  A  consideration  being  expressed  in  the  agreement^ 
the  introduction  of  testimony  showing  tile  real  considera* 
tion  was,  either  proper,  or,  if  improper,  was  immaterial. 
(Oode,  ^  176 ;  EdmmsUm  y.  MoLoud^  16  N.  Y.  B.,  646.) 

rV.  The  presentation  of  the  bond  and  agreement  at  Mr. 
Holbrook's  office,  on  the  7th  of  March,  he  being  absemt 
from  the  city,  and  the  subsequent  presentation  and  offer 
of  the  bond  to  him  within  a  reasonable  time  after  he 
returned  to  town,  were  an  ample  compliance  witb  &e  con* 
dition  contained  in  the  agreement. 

1.  He  who  prevents  a  thing  being  done,  shall  not  avail 
himself  of  the  non-performance  he  has  occasioned.  {Flenk- 
ing  V.  GUbertf  3  Johns.,  531.) 

No  party  can  insist  upon  a  condition  precedent,  when 
its  non-performance  has  been  caused  by  himself.  Qnah 
non-performance  cannot  prevent  the  accruing  of  a  right, 
or  its  enforcement  by  actioix.  {The  Mayer  y.  Butler,  1  Barb., 
326 ;  Smith  v.  Qugerty,  4  Id.,  621 ;  The  Pe^le  v.  JSordatt, 
3  Hill,  570 ;  The  People  v.  Manning,  8  Oow.,  297.) 

BoswoBTH,  Oh.  J.  The  instrument  of  March  8th,  1853, 
signed  by  the  testator,  is,  on  its  face,  a  valid  contract.  As 
an  original  undertaking  or  agreement,  this  point  isJGbee 
from  difficulty.  As  an  agreement  within  the  statute  of 
frauds,  it  is  good  on  its  face,  accordiag  to  the  recent  case 
of  MiOer  v.  Cook,  (23  N.  Y.,  495.) 

The  admission  of  the  deposition  of  Konis,  is  not  an 
error  requiring  a  new  trial.  If  the  agreement  on  its  face, 
expressed  sufficiently  a  consideration  that  made  it  obliga- 
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tory,  proof  of  the  actaal  consideration  could  not  possibly 
prejudice  the  defendants. 

The  charge  of  the  Judge  is  not  given.  It  should  be 
presumed  to  have  rdated  to  the  only  question  of  fact  that 
could  be  properly  submitted,  viz.,  whether  the  witness 
Keeler,  actually  presented  the  bond  (No.  17)  to  the  testa- 
tor, and  he  refused  to  redeem  it,  stating  that  **  he  had  not 
got  the  money,"  &c.,  &c.  The  witness  is  quite  confident 
that  he  presented  it  on  the  7th  of  March,  1865,  at  the 
testator^s  place  of  business,  he  «ot  being  there,  and  being 
represented  to  be  out  of  town.  That  he  subsequently 
called  and  found  there  a  person  who  answered  to  the  name, 
who  acknowledged  the  guaranty  to  be  his,  but  said  he 
could  not  redeem  it^  and  who,  on  being  told  that  the  wit- 
ness bad  been  there  twice  before,  said  that  he  had  been 

out  of  tCtWB. 

If  the  evidence  was  insufficient  to  be  submitted  to  a 
Jury,  a  new  trial  should  be  granted,  as  the  Oourt  refused^ 
to  dismiss  the  complaint,  and  the  defendants  excepted. 

It  may  be  that  a  tender  to  the  testator  personally,  was 
indispensable,  even  though  he  was  out  of  town,  if  within 
the  State.  {Smith  v.  Smith,  2  Hill,  351 ;  Watson  v.  Sether-' 
ingtaiiy  1  Oar.  &  Eir.,  36.) 

But  as  the  testator  did  not  refuse  to  pay,  on  the  ground 
that  no  tender  had  been  made  to  him  personally  on  the 
7th  of  Maixdi,  and  as  he  admitted  he  had  been  out  of  town, 
and  did  not  suggest  that  he  had  not,  nevertheless,  been 
out  of  the  State,  I  think  the  evidence  is,  prima  facie^ 
sufficient  to  show  that  his  absence  was  conceded  to  be 
such  as  made  a  tender  to  him  personally,  excusable. 

These  was  no  attempt  by  the  defendants  to  prove  that 
he  was  not  out  of  town,  or  was  within  the  State. 

Evidence  that  on  the  two  or  three  occasions,  when  the 
witness  first  called  at  the  testator's  place  of  business  he 
was  tdd  the  testator  was  out  of  town  and  that  there  was 
no  one  there  to  represent  him,  and  that  subsequently  he 
focmd  there  a  person  answering  to  the  name,  who  said 
-he  was  the  man,  and  admitted  the  contract  to  be  his,  but 
Bosw.— Vol.  IX.       81 
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lefused  to  pay  the  money,  is  competent  to  go  to  a  Jury 
nx)on  the  question  of  his  identity,  and  soffieient  to  uphold 
a  verdict,  in  the  absence  of  all  evidence  tending  to  raise 
any  suspicion  of  mistake  or  eoUosion.  {Boden  v.  B/i/de,  4 
Ad.  &  Ellis  N.  S.,  626 ;  Murieta  v.  Wol/hagen,  2  O.  &  E., 
744;  Hunt  v.  Mayhee,  3  Seld*,  270, 271 ;  Satcher  v.  Boeh^ 
lem,  18  K  T.  B.,  86,  92,  96.) 

The  fact  asserted  by  the  witness,  that  he  called  at  Mr. 
Holbrook's  place  of  business,  was  not  attempted  to  be 
discredited,  by  any  cross-examinatioo  of  the  witness,  or 
other  evidence  tending,  or  apparently  designed  to  throw 
any  doubt  upon  its  accuracy.  Under  such  circumstances, 
and  in  the  absence  of  all  evidence  tending  to  excite  a 
suspicion  that  the  witness  did  not  see  Mr.  Holbrook,  but 
on  the  contrary  saw  and  conversed  with  some  other  person, 
I  think  the  evidence  sufficient  to  warrant  the  inference 
.that  he  saw  Mr.  Holbrook,  and  had  with  him  the  conver- 
sation testified  to.  I  think,  therefore,  that  the  judgment 
should  be  affirmed. 

MoKOBiBF,  J.,  concurred  in  this  opinion. 

BoBEBTSON,  J.,  (dissenting.)  There  are  two  stipnlatioDS 
contained  in  the  brief  instrument  which  forms  the  subject 
of  this  action,  as  I  read  it :  the  first  is  an  undertaking  Aat 
a  certain  chose  in  action  shall  be  worth  a  certain  sum  of 
money,  on  a  certain  day,  and  the  second  is  an  agreement 
to  buy  it  at  that  price,  oa  that  day,  if  offered  to  the  party 
signing  it;  on  the  first,  the  plaintiff's  firm  would  have 
been  entitled  to  recover  only  the  difference  between  the 
market  value  and  the  stipulated  value;  on  the  second, 
the  plaintiff's  firm  could  only  recover  the  stipulated  price, 
alter  a  tender  of  the  bond  sold,  to  the  purchaser. 

The  plaintiff  is  probably  right  in  claiming,  that  the  use 
of  the  words  **  value  received  "  and  the  terms  of  the  eon- 
tract  would  be  sufficient  to  constitute  **an  eg^esncm  of  ike 
consideration,*^  within  the  meaning  of  the  statute  to  pre- 
vent peijories,  <2  K  S^  317,  ^  2,  4th  ed.,)  under  the  deci- 
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sions  in  this  State.  {Watson  v.  McLaren,  19  Wend.,  563 ; 
Douglass  y.  Rowland,  24  Id.,  40;  8taats  v.  Sowlitt,  4t  Defito, 
663 ;  Prosser  v.  Laqueer,  4  Hill,  423 ;  Brewster  v.  Silence, 
4  Seld.,  215 ;  Cooper  v.  Dedrick,  VI  Barb.,  517  ;  ChiarcJi  v. 
Brown,  21  N.  Y.  E.,  316,  321,  332 ;  JlfiHer  v.  Cooli,  23 
N.  T.  E.,  495.)  But  the  stipulation  for  indemnity  hardly 
brings  it  within  the  statute,  as  it  is  not  a  guaranty  for  the 
payment  of  the  bond,  but  for  its  market  value,  like  that 
of  any  other  commodity.  At  the  same  time,  I  do  not 
perceive  that  the  contract  to  purchase  the  bond  in  ques- 
tion, contained  in  the  instrument  in  question,  was  subject 
to  any  condition  as  to  its  being  worth  less  than  the  price 
named.  The  agreement  gave  the  plaintiff's  firm  the  option 
of  either  to  sue  upon  the  contract  of  indemnity  for  the 
difference  between  the  named  and  the  market  price,  or  for 
the  whole  specified  price  on  a  tender  of  the  bond. 

There  was  no  evidence  given  of  the  value  of  the  bond, 
so  that  the  plaintiff  could  not  recover  damages  upon  the 
contract  of  indemnity,  except  those  which  were  merely 
nominal. '  If  the  action  be  for  the  price  of  the  bond,  a 
difficulty  may  arise  firom  want  of  proof  of  a  tender  to  Mr. 
Holbrook  on  the  7th  of  March,  the  time  fixed  in  the  con* 
tract.  The  application  on  that  day  was  only  at  his  office, 
(if  it  were  his;)  the  subsequent  tender  made  to  some 
person,  in  the  same  place,  calling  himself  by  his  name,  is 
subject  to  considerable  question  as  to  the  identity  of  the 
person.  It  was  made,  in  a  place  supposed  td  be  his  office, 
where  he  had  a  desk,  to  some  one  calling  himself  by  his 
name.  This  is  hardly  enough  on  the  question  of  identity ; 
as  to  which  its  efficacy  must  rest  on  the  facts  of  its  being 
the  office  of  the  defendants'  intestate,  and  this  declaration 
of  the  person  as  to  his  name. 

In  regard  to  the  question,  whose  office  it  was,  it  is  very 
plain,  that  as  the  witness  did  not  know  Mr.  Holbrook  per- 
sonally, he  could  not  legally  know  the  place  to  be  so,  or  his 
place  of  resort  or  business,  unless  he  knew  it  to  be  so,  by 
repute  or  hearsay,  neither  of  which  would  be  legal  evidence 
of  the  fact,  on  a  question  of  the  identity  of  a  person  in  it 
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The  declaration  of  the  person  applied  to,  as  to  his 
reputed  name  would  clearly  be  no  evidence  against  the 
defendants,  unless  it  be  assumed  in  advance,  that  such  per- 
son was  the  defendants'  testator,  which  begs  the  question. 
Nor  would  a  single  declaration  to  that  effect  amount  to  evi- 
dence that  the  name  was  the  reputed  one  of  the  party 
assuming  it ;  such  a  fact  can  only  be  proved  by  repute 
among  those  familiar  with  the  person. 

It  is  true,  that  proof  that  a  person,  really  cf  the  same 
name  with  the  party  sued,  executed  a  contract,  is  prima 
facie  evidence  that  they  are  the  same,  in  reference  to  a 
contract  sued  upon ;  but  similarity  of  names  has  never 
been  held  to  be  evidence  of  identity  in  any  other  transac- 
tion necessary  to  establish  a  liability.  It  was  held  in  the 
English  Oourt  of  Exchequer,  by  all  the  Judges,  (Bayley 
and  Vaughan,  B.B.,  and  Ld.  Lyndhubst,  Gh.  B.,)  in  the, 
case  of  Whitelock  v.  Mnsgrave^  (1  Gr.  &  Mees.,  511,)  that 
although  proof  of  the  handwriting  of  a  subscribing  wit- 
ness was  evidence  of  an  execution  of  an  instrument  by 
some  one,  of  the  name  mentioned  in  it,  further  evidence 
was  necessary  of  the  identity  of  such  person  with  the 
defendant.  The  same  views  had  been  previously  expressed 
by  one  of  the  same  Judges,  in  Nelson  v.  Whittal^  (1  Bam. 
&  Aid.,  21.)  In  a  subsequent  case  of  Roden  y.  RydCj  (4 
Q.  B.,  [Ad.  &  E.,]  626,)  Ld.  Den^iak  attempted  to  answer 
the  argument  of  the  hardship  of  imposing  upon  the  defend- 
ant the  necessity  of  proving  a  negative,  by  considering 
the  danger  of  suing  the  wrong  person,  and  suggesting 
that  the  evidence  could  be  easily  baffled  by  introducing 
the  defendant  and  asking  if  he  were  the  person.  Both 
these  answers  would  be  easily  disposed  of  in  this  case;  the 
real  defendant  is  dead,  no  one  therefore  knows  how  to 
prove  an  dlibi^  and  there  is  no  danger  except  of  paying 
costs  on  serving  a  summons  on  the  wrong  person. 

The  necessity  of  some  proof  of  identity  in  persons  liv- 
ing in  large  cities  has  been  fully  recognized  in  Hubback 
on  Successions*  (pp.  103,  464,  465,)  and  in  regard  to  a 
register  of  persons'  names  in  other  cases.  {Birt  v.  Barhw^ 
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1  DoQg.,  171 ;  Bain  v.  Mason^  1  0.  &  P.,  202,  »• ;  Wedg- 
wood's Case,  8  Greenl.,  75.)  lu  Buller^s  Nisi  Prius,  (1716,) 
it  was  held,  that  a  man's  calliiig  himself  by  a  particular 
name  was  not  sufficient  evidence  of  his  being  so.  In 
Jones  V.  Jones,  (9  M.  &  W.,  75,)  all  presumption  of  iden- 
tity was  repelled  by  proof  that  several  persons  of  the  same 
same  lived  in  the  same  place*  No  case  is  to  be  found 
where  a  person's  calling  himself  by  a  particular  name  on  one 
occasion  was  held  evidence  of  his  being  a  defendant  of  the 
same  name ;  if  such  were  the  law,  it  might  often  be  found 
extremely  difficult  in  a  large  city  to  prove  the  negative* 

The  two  separate  facts,  therefore,  of  the  ownership  of 
the  office,  and  the  reputed  name  of  the  person,  not  being 
proved,  the  combination  is  not  of  much  advantage.  Proof 
that  a  person  called  himself  by  a  particular  name,  in  aa 
office,  by  common  report  belonging  to  a  pason  of  the 
same  name,  will  not  establish  the  identity  of  such  person 
with  the  defendant. 

It  would  be  a  dangerous  relaxation  of  the  rules  of  evi- 
dence to  allow  the  temporary  assumption  of  a  name  to  be 
evidence  that  the  person  assuming  it  bore  the  name  and 
was  the  defendant ;  although  it  was  made  in  his  reputed 
office*  Annals  of  criminal  jurisprudence-  are  filled  with 
frauds  committed  by  such  means  f  no  person  of  ordinary 
prudence  would  pay  a  large  sum  of  money  upon  such 
evidence  of  identity. 

Besides  this,  the  demand  and  refusal  was  not  explicitly 
applicable  to  the  I960  mentioned  in  the  contract.  The 
demand  was  for  the  money  m  the  bond  and  the  refusal 
was  to  redeem  it;  possibly,  however,  the  Jury  were  at 
liberty  to  infer  it  referred  ta  the  price  of  the  article; 

Mr.  Holbrook's  absence  from  town  was  no  excuse  for 
not  presenting  the  bond  on  the  proper  day,  if  he  was 
within  the  State.  (Woftsm,  v.  Heiherington,  1  Oar.  &  Kir., 
36 ;  Smith  v.  Smith,  2  Hill,  351.)  There  was  no  evidence 
that  he  left  town  to  avoid  a  tender,  or  that  he  resorted  to 
any  artifice  to  prevent  it*  The  plaintiff's  firm  accepted 
the  contract  in  its  present  general  form,  and  therefore 
took  the  risk  of  finding  the  defendant  on  the  day  fixed* 
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There  was,  theretbre.  oo  absolute  hindrance  of  the  per- 
formance by  the  defendants'  testator.  Whether  there  was 
a  waiver  of  performance  in  dne  time,  will  remain  to  be 
determined,  after  the  identity  of  the  party  refusing  it  on  a 
subsequent  day,  shall  be  established  by  proper  e\ideiioe, 
on  a  new  trial. 

Evidence  was  also  admitted  to  show  the  actual  conside- 
ration for  the  agreement  in  question :  this  was  unnecessary, 
if  the  rule  of  law  be  as  already  stated,  that  the  considera- 
tion must  be  expressed  on  the  face  of  the  instrument ;  and 
as  an  exception  was  taken  to  its  admission,  whatever  may 
be  its  immateriality,  such  exception  furnishes  sufficient 
ground  for  a  new  trial. 

For  these  reasons  there  should  be  a  new  trial  in  this  case 
and  the  judgment  reversed,  the  costs  to  abide  the  event. 

Judgment  for  the  plaintiff. 


James  L.  Gheesemax,  Plaintiff  and  Api)ellant,  v.  Jambs 
H.  Sturges  et  al,  Defendants  and  Bespondents. 

1.  S.,  one  of  the  defendants,  held  real  and  personal  property  in  tmst,  to  be 
used  for  the  joint  benefit  of  himself  anB  the  plaintiff,  and  a  third  person, 
in  specified  proportions,  as  copartners  in  a  joint  enterprise,  and  under  an 
agreement  tiiat  he  was  to  make  advances  for  carrying  out  the  enterprise, 
and  that  all  stocks  or  other  securities  than  cash,  which  should  be  received, 
should  remain  undivided  until  a  final  settlement,  and  that  he  would  not 
dispose  of  the  property  (other  than  money)  without  the  consent  of  the 
others.  He  accordingly  made  large  advances,  and  subsequently  sold  and 
conveyed  all  the  property  without  the  consent  of  the  plaintiff,  and  received 
therefor  stock  of  an  incorporated  company. 

ffddf  that  the  plaintiff,  by  bringing  an  action,  with  full  knowledge  of 
these  facts,  in  which  he  demanded  a  transfer  of  his  share  of  the  stock,  and 
obtained  an  injunction  against  any  disposal  of  it,  pending  the  action,  must 
be  deemed,  for  the  purposes  of  this  suit^  to  have  made  his  election  of  this 
remedy,  and  must  be  treated  as  if  he  had  consented  to  the  sale. 

2.  Hence  the  proper  relief  in  such  action  is  that  the  plaintiff  should  pay  his 
.  proportion  of  the  advances  and  have  a  transfer  of  his  share  of  the  stock, 

and  in  default  of  his  paying,  that  his  share  of  the  stock  should  be  sold,  and 
that  he  should  pay  the  deficiency,  if  any. 
8.  The  plaintiff  is  not  entitled  to  a  judgment  that  the  whole  stodb  be  sold 
to  pay  the  advances,  and  that  the  residue  of  the  proceeds^  or  the  deficiency,  if 
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maj,  be  ^^portioned.  The  defendaat  may  be  allowed  to  retaia  his  share 
of  Uie  stock,  on  being  charged  with  his  part  of  the  advances. 
4  After  the  commencement  of  this  action,  but  before  the  trial,  the  corpora- 
tion, the  stock  of  which  was  in  controversy,  increased  its  capital  stock, 
withoat^  however,  altering  the  nominal  value  of  a  share ;  and  subsequently 
certificates  of  stock  of  the  new  issue  were  deposited  in  Court  to  await  the 
result  of  the  action. 

Hsld,  that  if  the  piainti£f  desired  to  make  any  claim  against  the  defend- 
ant^ based  on  his  individual  acts,  in  effecting  such  alteration  in  the  stock, 
pending  the  action,  he  should  have  modified  his  pleadings  accordingly. 
But  by  going  to  trial  he  must  be  deemed  to  pursue  the  stock  as  it  existed 
after  such  increase. 

« 

(Before  Bosworte,  Ch.  J.,  and  Moirciair  and  Bobxbtbon,  J.  X) 
Heard,  February  13,  1862 ;  decided,  March  29,  1862. 

Appbai«  by  the  plaintiff  from  a  judgment  entered  after 
a  seeond  trial,  before  Mr.  Justice  Hoffman,  at  a  Special 
Term,  on  the  9th  of  March,  1861. 

This  action  was  brought  i^inst  James  H.  Sturges, 
Andrew  Thorp  and  Thomas  S.  Thorp,  who  were  partners 
in  a  joint  enterprise.  The  details  of  the  facts  briefly  stated 
in  the  head  note,  fully  appear  in  the  report  of  a  former 
decision,  in  6  Bosw.,  620,  and  in  the  opinion  of  the  Oourt 
stated  below. 

Upon  the  second  trial  it  was  acyudged  that  the  plaintiff 
was  indebted  to  the  defendant  Sturges,  in  the  sum  of 
126,271^,  and  it  was  further  adjudged  that  the  defend- 
ants held  as  security  therefor,  l,866f  shares  of  stock  in 
the  New  York  Ice  Oompany,  to  Which  plaintiff  should  be 
entitled,  on  payment  of  his  indebtedness,  and  interest, 
within  sixty  days,  and  that  if  plaintiff  failed  to  pay,  the 
shares  shoidd  be  sold  by  a  Beferee,  and  the  indebtedness 
be  paid  out  of  the  proceeds,  rendering  the  residue  to  the 
plaintiff,  or,  if  there  should  be  a  deficiency,  that  the  defend- 
ant, Sturges,  should  have  judgment  and  execution  against 
him  therefor. 


James  W.  Gerwrdj  for  plaintiff,  (appellant.) 

I.  The  Justice  found,  as  a  matter  of  fact,  that  Oheese- 
man  was  not  a  party  to  the  sale  made  by  the  defendant, 
Sturges,  to  tiie  New  York  Ice  Ck>mpany,  nor  to  the  invest* 
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ment  by  Stiirges  in  6,000  shares  of  the  capital  stock  of  the 
Kew  York  Ice  Oompany,  and  did  not  consent  to  it  after- 
wards. 

The  Judge  erred  in  deciding,  that  the  plaintiff  having 
elected  to  look  to  the  stock  of  the  New  York  Ice  Company 
for  his  iDdemnity,  with  knowledge  of  the  actaal  capital 
being  1350,000,  and  having  availed  himself  of  the  remedy, 
by  injunction,  to  prevent  its  transfer,  and  secure  it  for  his 
demands,  was  precluded  from  any  relief  in  the  shape  of  a 
judgment  for  money,  on  the  case  he  makes  in  his  complaint 

U.  The  Justice  should  have  given  judgment  in  &Tor  of 
Gheeseman,  against  defendants,  for  the  cash  balance,  on 
the  sale  of  the  property  by  Stui^pes  for  $140,000 ;  and  to 
satisfy  that  judgment  he  should  have  ordered  sold  by 
a  Beferee,  the  stock  on  file,  and  as  much  more  as  was 
necessary  for  that  purpose.  Sturges  is  to  be  consid^^ 
as  a  trustee  violating  his  trust,  one  condition  of  which  was» 
that  he  would  not  sell  without  the  consent  of  Gheeseman. 
Another  reason  why  Gheeseman  should  have  a  judgment 
for  cash  is,  because  the  defendants  destroyed  the  original 
capital  of  the  New  York  Ice  Gompany  without  the  know- 
ledge or  consent  of  Gheeseman,  and  in  violation  of  the 
injunction. 

The  plaintiff  in  his  complaint  claimed  that  he  was  enti- 
tled to  have  the  balance  paid  to  him  in  cash,  but  as  Sturges 
was  insolvent,  that  he  had  a  right  to  have  enough  of  the 
stock  sold  to  pay  his  judgment  in  full,  even  if  the  sale  of 
the  whole  stock  was  necessary  for  that  purpose. 

The  Justice  should  have  given  a  judgment  in  favor  of 
the  plaintiff,  for  the  balance  found  in  his  favor,  in  cash, 
with  an  equitable  lien  and  power  to  sell  any  amount  of 
stock  necessary  to  pay  that  balance.  (2  Story's  Equity 
Jurisprudence,  §§1265, 1232, 1257, 1258, 1259;  Hovenden 
on  Frauds,  468,  470,  471 ;  WdOace  v.  Duffidd,  2  Serg.  & 
S.,  521,  529 ;  Lewis  v.  Haddocks,  17  Yesey,  Jr.,  47,  57 ;  16 
U.  S.  Dig.,  626,  citing  9  Texas,  482 ;  Willis  on  Trustees,  64. 

III.  If  not  a  money  judgment,  Gheeseman  was  entitled 
to  a  judgment  for  one-third  of  the  number  of  shares  of 
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stock  at  par,  (6,000  shares,)  remainiDg  after  allowing  so 
many  shares  to  Sturges  at  par  as  was  necessary  to  pay  the 
money  advanced  by  Sturges  to  carry  out  the  enterprise. 
Sturges  should  be  compelled,  upon  every  principle  of 
equity,  to  take  the  stock  at  par  for  his  advances,  as  Cheese- 
man  is  compelled  to  take  it  at  par  for  his  balance,  and  the 
Thorps  not  being  lo^ia  fide  purchasers  of  the  stock  for 
present  value  without  notice,  they  stand  on  the  same  foot- 
ing with  Sturges,  and  no  higher. 

IV.  At  all  events,  and  under  all  circumstances,  if  the 
Court  sustains  all  the  doings  of  the  defendants,  the  Justice 
erred  in  his  judgment  in  ordering  to  be  sold  only  1,867 
shaEres  of  this  last  stock,  which  he  awarded  to  Cheeseman, 
at  par,  for  one-third  of  the  shares  of  the  stock  received  by 
Sturges,  instead  of  ordering  all  the  stock  to  be  sold  and 
reduced  to  cash,  paying  Sturges  his  advances,  and  giving 
to  Cheeseman  his  one-third  of  the  balance.  The  Judge 
has  considered  tins  a  case  of  copartnership,  and  by  the 
law  of  partnership,  on  a  dissolution  and  winding  up  of 
the  concern,  all  the  assets  are  to  be  sold  and  reduced  to 
cash,  and  the  cash  divided  among  the  partners  as  the  bal- 
ance due  to  and  by  them  respectively  may  appear  by  their 
resi^ective  accounts.  (2  Hoffman  Ch.  Pr.,  131 ;  4  Sandf.,  311.) 

V.  There  could  be  no  judgment  against  Cheeseman  for 
monej',  in  any  event.  Sturges  and  Braisted  were  to  fur- 
nish all  the  money,  as  a  condition  of  their  being  allowed 
to  participate  in  the  enterprise,  and  they  were  to  look  to 
the  proceeds  resulting  from  that  enterprise  alone  for 
reimbursement.  Therefore  the  judgment,  to  this  extent, 
should  have  been,  that  Stiurges  be  paid  his  advances  out 
ot  the  stock,  first,  either  by  taking  the  stock  at  par,  or 
selling  as  much  as  was  necessary  to  pay  all  his  advances, 
and  to  divide  the  balance  of  the  money  or  the  stock  among 
them,  (Cheeseman,  i,)  and  if  the  stock  was  sold  and  did 
not  produce  enough  to  pay  Sturges  his  advances,  he  could 
have  no  judgment  against  Cheeseman  for  a  third  of  the 
deficiency.    If  Cheeseman  gets  nothing,  he  is  not  to  be  a 

loser  by  the  enterprise. 
BoBW. — Vol.  IX.        82 
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John  N.  Whiting t  for  defendants,  (respondents.) 

L  The  amount  found  due  by  the  plaintiff  to  the  defend- 
ants is  upon  a  computation  fiivorable  to  the  plaintiff* 

II.  Oheeseman  was  a  party  to  the  exchange  for  the  stock 
of  the  New  York  Ice  Oompany,  and  such  exchange  is  to 
be  considered  his  own  act.  We  contend  that  the  facts 
show  that  he  concurred  in  it,  and  that  he  ratified  it. 

III.  The  only  judgment  which  plaintiff  might  have 
claimed,  was  for  a  transfer  to  himself  of  one-third  of  the 

'  stock  of  the  New  York  Ice  Oompany,  held  by  the  defend- 
ants as  the  proceeds  of  the  property  of  the  joint  enterprise, 
yiz. :  one-third  of  $140,000  of  said  stock,  upon  the  pay- 
ment by  said  plaintiff  of  one-third  of  the  charge  agidnst  it 

IV.  Any  judgment  which  would  apply  the  stock  in  the 
hands  of  the  defendants  as  if  it  were  money,  to  the  satis- 
faction of  the  charges  against  it,  and  impose  upon  the 
plaintiff  an  equality  of  condition  with  the  defendants,  in 
the  residue  only,  would  be  manifestly  erroneous. 

1.  The  charges  constituted  a  money  debt,  binding  the 
plaintiff  personally,  and  a  burden  upon  the  property. 

2.  If  the  property  had  remained  of  it«  original  character, 
the  requirement  from  the  creditor  partner,  or  from  the 
trustees  holding  a  claim  upon  the  property,  to  take  his 
pay  in  the  property  at  any  assumed,  or  even  at  any  proved 
valuation,  would  have  been  clearly  erroueous. 

3.  If  the  exchange  had  been  made  by  Sturges,  without 
Oheeseman's  procuration,  the  plaintiff  had  his  election  of 
remedies  against  Sturges,  either, 

(a.)  To  charge  him  for  a  wrongful  conversion,  or 

(p.)  As  a  simple  contract  debtor  upon  a  breach  of  trust,  or 

(o.)  To  adopt  the  transaction  as  his  own  contract,  recog- 

nize  Sturges  as  his  agent  in  its  accomplishment,  and  follow 

the  proceeds,  for  his  share  of  the  same. 
He  has  elected  the  last  named  by  the  form  of  his  action 

and  the  prayer  of  his  complaint. 
Having  made  such  election,  the  whole  transaction  of 

Sturges,  as  matter  of  law»  must  be  treated  as  a  contract 

voluntarily  entered  into  by  Oheeseman,  and  all  charges 
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and  snggestioQs  as  to  wrongdoing  must  be  lost  sight  of 

and  dropped.  (2  Story's  Bq.  Jur.,  §^  1262, 1263, 1286, 1286; 
Murray  v.  Lylburn^  2  Johns.  Oh.  E.,  442 ;  Murray  v.  Ba?- 
louj  1  Id.,  581 ;  Pocock  v.  Reddington,  5  Yes.  B.,  800 ;  Long 
V.  Stewart^  Id.,  note;  Harrison  v.  Harrison^  2  Atk.  B., 
122 ;  Yernon  v.  Tawdry y  2  Id.,  119 ;  Oollyer  on  Partner- 
ship, %  182 ;  Story  on  Agency,  ^§  439,  214.) 

The  right  to  adopt  the  transaction  as  his  own,  if  availed 
of,  mast  be  relied  upon  entirely,  and  the  party  is  not 
entitled  in  addition  to  any  of  the  usual  claims  and  reme- 
dies against  a  wrongdoer.  (Murray  v.  Lylbum,  2  Johns. 
Oh.  S.,  442.) 

4.  Any  division  or  distinction  between  the  stock  to  the 
amount  of  the  debt,  and  the  surplus  over  and  above  that 
amount,  requiring  the  defendants  to  account  for  so  much 
of  the  stock  held  by  them  as  is  nominally  equivalent  to 
the  debt,  as  money,  and  as  to  the  residue  requiring  them 
to  account  for  the  plaintijQT's  proportion  of  stock  only  in 
kind,  would  be  supported  by  no  reason  or  principle. 

V.  The  interest  of  Oheeseman  in  the  stock  being  encam- 
bered  by  a  lien,  the  judgment,  as  far  as  he  had  a  right  to 
pray  for  one,  could  be  for  the  delivery  of  nothing.  There 
is  no  pretense  that  he  ever  made  tender  of  his  share  of  the 
advances.  He  could,  at  any  time,  have  arranged  to  sell 
his  stock  (one-third),  and  tendered  the  purchase-money,  if 
equal  to  one-third  of  the  advances,  and  he  would  have 
obtained  his  stock. 

No  action  thereupon  was  nece&sary  on  his  part,  as  he 
had  his  rights,  at  all  times,  without  the  assistance  of  the 
Ooart 

The  only  judgment  which  could  be  properly  granted  in 
the  cause  would  be  on  application  of  the  defendants,  and 
for  a  foreclosure  of  their  lien,  and  a  sale  of  the  stock  to 
repay  the  same. 

By  the  Ooubt — Boswokth,  Oh.  J.  When  this  cause 
was  before.the  general  term  on  an  appeal  from  the  judg- 
ment entered  on  the  report  of  a  Beferee,  the  Oourt  held 
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that  the  claims  of  the  plaintiff  must  be  a^^nsted  either 
upon  the  principle,  first,  that  the  plaintiff  has  ratified  the 
sale  to  the  New  York  Ice  Company,  or  second,  that  be 
entirely  repudiates  that  sale.  (6  Bosw.,  520,  631.) 

Waiving,  for  the  present,  the  question,  whether  the  plain* 
tiff  must  be  deemed  to  have  made  an  election  between 
these  principles,  by  which  he  is  concluded  in  this  action, 
what  are  his  rights,  when  tested  solely  by  contracts  to 
which  he  is  a  party  ? 

The  agreement  of  the  21st  of  August,  1855,  between 
Gheeseman,  Braisted  &  Sturges,  by  the  covenant  contained 
in  it ''  that  all  stock  or  other  securities  than  cash,  provided 
for  in  said  contracts,  as  part  of  the  consideration  for  the 
performance  thereof,  shall  remain  undivided  until  a  final 
settlement.'*  imports  that,  by  ''said  contracts,"  Oheese- 
man,  and  Oheeseman  and  Christie,  were  to  be  paid  by  the 
People's  Ice  Company,  partly  in  money  and  partly  in 
stocks.  That  agreement  also  imports,  that  the  money, 
which  it  was  contemplated  the  People's  Ice  Company 
would  pay  in  performance  of  the  said  contract^  entered 
into  with  them,  would  be  applied  to  refund  ''  all  moneys 
advanced  "  by  either  of  the  three,  in  the  performance  of 
that  i^reement. 

The  declaration  of  tnist,  (as  it  is  called)  viz.:  the  cove- 
nant by  Sturges  of  the  25th  of  September,  1855,  shows 
that  it  was  not  intended,  by  conveying  the  property  to 
which  the  agreement  of  the  21st  of  August,  1855,  relates, 
to  modify  the  rights  or  interests  of  either  of  these  three 
parties  in  such  property,  or  their  relations  to  it,  as  between 
themselves ;  Sturges  covenanted  therein,  to  hold  said  real 
estate  and  premises,  in  trust  for  the  three  jointly ;  not  to 
convey  or  encumber  it  except  for  the  purpose  of  said  con- 
tracts, and  then  only  with  the  consent  and  approbation  of 
Oheeseman  &  Braisted. 

Looking  at  all  the  provisions  of  the  agreement  of  the 
21st  of  August,  1855,  in  connection  with  the  covenant  of 
Braisted  &  Bturges  to  pay,  furnish  and  supply  "  all  the 
necessary  money  and  means  to  fuUy  carry  on  and  perform 
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said  contracts,"  and  in  connection  also  with  the  declan^ 
tion  of  trust  of  September  25,  1855,  I  think  it  was  the 
nnderstanding  of  these  three  parties,  that  when  the  con- 
tracts with  the  People's  Ice  Company  were  performed,  and 
the  latter  had  made  the  payments  which  they  had  stipu* 
lated  to  make,  the  money  received  from  them  would  be 
applied  by  Sturges  to  reimburse  moneys  advanced,  and 
that  either  of  them  would  then  have  a  right  to  call  for  a 
final  settlement.  Sturges  was  precluded  by  his  covenant 
from  disposing  of  anything,  other  than  money,  which  he 
might  receive,  until  a  final  settlement  was  had  between 
them.  In  this  view,  if  the  contracts  had  been  i)erformed, 
and  the  People's  Ice  Company  had  paid  the  stipulated 
price,  and  if  the  money  received  by  Sturges  was  insuffi- 
dent  to  pay  his  advances,  then  any  balance,  payable 
eiAer  by  Braisted  or  Cheeseman,  it  would  be  his  right  to 
demand,  on  transferring  to  him  his  aliquot  part  of  "  all 
stocks  or  other  securities  than  cash "  which  should  then 
"  remain  undivided." 

Whether,  in  the  event  that  Cheeseman  refused  or  was 
unable  to  pay  his  aliquot  part  of  the  unsatisfied  balance 
of  the  advancements,  Sturges  could  recover  it  by  action  at 
law,  or  would  be  compelled  to  bring  an  action  for  an 
account,  and  take  a  judgment  for  a  sale  of  the  undivided 
stock  and  other  securities  owned  in  common,  and  payment 
out  of  the  proceeds,  and  if  still  a  deficiency,  a  judgment 
against  Cheeseman  for  his  proportion  of  it,  may  be  quite 
material,  in  one  aspect  of  the  case,  in  determining  whether 
the  judgment  appealed  from  is  erroneous. 

If  the  latter  was  his  only  remedy,  then  the  judgment  is 
erroneous,  even  on  the  principle  that  the  plaintiff  ratified 
the  sale  to  the  New  York  Ice  Company. 

If  the  plaintiff  has  ratified  that  sale,  then  his  interests 
and  rights,  in  and  to  the  property  mentioned  in  the  decla- 
ration of  trust  of  the  25th  of  September,  1855,  have 
become  vested  in  and  attach  to  5,600  shares  of  the  stock 
of  that  company,  amounting  to  1140,000.    The  property 
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held  by  Sturges  in  trust,  was  transferred  for  stock  of  the 
company,  amounting  to  tl40,000« 

The  Gourt,  at  Special  Term,  has  found  that  Gheeseman 
did  not  assent  to  a  transfer,  except  upon  the  terms  that  the 
stock  of  the  New  York  Ice  Gompany  should  be  $430,000, 
and  that  $215,000  of  such  stock,  or  half  of  the  whole  stock, 
should  be  obtained  for  the  joint  proi)erty.  The  capital 
of  that  company  was  fixed  at  $350,000,  and  only  $140,- 
000  of  the  stock  was  paid  for  this  property,  being  $35,000 
less  than  half  of  the  whole  stock.  And  it  is  not  found, 
as  a  fact,  that  Gheeseman  ratified  this  sale.  On  the 
contrary,  as  I  construe  the  statement  of  facts  found, 
the  Gourt  finds  that,  as  a  matter  of  fB/aU  Gheeseman  did 
not  ratify  the  sale  that  was  made. 

The  Judge  held,  as  matter  of  law,  (first,)  that  this  action, 
by  reason  of  the  claim  made  in  it,  the  form  of  the  com- 
plaint, and  the  character  of  orders  obtained  in  it  at  the 
plaintiff's  instance,  and  other  proceedings  had  therein, 
precludes  the  plaintiff  firom  obtaining  any  relief  in  the 
shape  of  a  judgment  for  money,  in  this  suit. 

And,  (third,)  that  although  the  capital  stock  of  the  New 
York  Ice  Gompany  has  been  changed  pending  this  suit,  by 
an  increase  of  the  capital  from  $350,000  to  $500,000,  so 
that  the  plaintiff  cannot  in  any  event,  or  upon  any  terms, 
obtain  any  part  of  the  stock,  precisely  as  it  existed  when 
this  suit  was  commenced,  yet  as  the  plaintiff  has  proceeded 
to  trial  with  full  knowledge  of  the  change  in  such  capital, 
he  is  to  be  deemed  to  have  elected  to  look  to  and  seek  his 
indemnity,  out  of  the  new  and  substituted  stock,  and  '^is 
entitled  to  resort  to  no  other  property  or  fund,  or  pers<Hial 
liability." 

The  conveyance  of  the  property  to  the  New  York  Ice 
Gompany,  by  Sturges,  and  what  consideration  he  received 
for  it,  were  known  to  the  plaintiff  before  this  suit  was 
commenced.  The  &cts.  are  stated  in  the  complaint,  and 
the  relief  prayed  is  a  judgment  against  Sturges  that  he 
account  coneemlBg  the  moneys  paid  to  him  prior  to  such 
conveyance,  and  the  stock  received  by  him  as  the  con- 
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sidaration  of  sach  conveyanoe,  and  that  the  defendants 
pay  over  and  transfer  to  the  plaintiff  his  jnst  and  equitable 
share  of  the  said  moneys  and  stock. 

The  plaiijitiflf  prosecuted  the  action,  in  this  aspect  and 
on  this  basis,  to  judgpoient.  And  he  obtained  a  judgmenti 
in  substance  and  effect,  that  Sturges,  after  retaining  enough 
of  the  stock,  at  its  par  value,  to  satisfy  his  advances, 
should  transfer  to  the  plaintiff  his  proiK>rtion  of  the  resi- 
due of  the  stock,  viz. :  754  shares,  and  pay  the  dividends 
that  had  been  received  thereon.  (6  Bosw.,  626.) 

With  this  judgment  the  plaintiff  was  satisfied.  The 
defendant  appealed  fit)m  it  to  the  Qeneral  Term :  the  judg- 
ment was  reversed,  and  the  Court,  in  the  opinion  delivered, 
states,  as  its  conclusions,  that  the  plaintiff  had  elected  his 
relief,  and  was  concluded  by  his  election,  and  that  he  could 
not  have  more  than  his  proportion  of  Ae  stock,  on  paying 
his  due  proi)ortion  of  the  advances.  (6  Bosw.,  532,  533.) 

In  Orme  v.  Broughton,  (10  Bing.,  533,)  Tinbal,  0.  J., 
says,  that  '*  after  bringing  an  action  in  which  the  griev- 
ance alleged  is  the  loss  sustained  by  breach  of  the  contract, 
I  think  it  would  be  impossible  to  bring  a  second  action,  or 
to  resort  to  any  other  means  to  enforce  the  contract,  inas- 
much as  the  first  action  is  to  be  deemed  an  election  as  to 
the  remedy  sought.^' 

In  the  case  before  us,  the  plaintiff,  by  his  complaint, 
sought  his  proiK>rtion  of  the  stock  for  wUch  the  property 
had  been  conveyed  to  the  New  York  Ice  Oompany,  and 
pursued  the  claim  for  relief  of  that  character,  to  judgment. 

In  Gardner  v.  Ogden  et  ai.,  (22  N.  Y.  E.,  327,)  it  was 
held  that  the  clerk  of  a  broker,  employed  to  sell  land, 
having  access  to  the  correspondence  between  his  principal 
and  the  vendor,  stands  in  such  a  relation  of  confidence  to 
the  latter,  that,  if  he  becomes  the  purchaser,  he  is  charge- 
able as  trustee  for  the  vendor,  and  must  reconvey  or 
account  for  the  value  of  the  land. 

The  vendor  having  brought  a  suit  against  both  the 
broker  and  his  clerk,  making  a  claim  against  the  broker 
for  having  firaudulentiy  sold  the  land,  and  against  the  clerk 
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for  a  reconveyance  or  accoanting,  the  Oonrt  said,  (Id^  p. 
340,)  "  In  the  present  case,  the  plaintiff  has  elected  to 
regard  Smith  (the  purchaser)  as  his  trustee,  and  his  com- 
plaint, as  to  him,  and  the  decree  of  the  Special  Term, 
proceeds  on  this  basis.  The  plaintiff,  therefore,  elects  to 
affirm  the  sale  made  to  Smith.  He  cannot,  uno  flatUy  affirm 
it  as  to  him,  and  disaffirm  it,  as  to  Ogden."  •  •  «<  xhe 
affirmance  of  the  sale  by  the  plaintiff,  is  a  complete  answer 
to  the  claim  for  damages  against  the  firm  for  fraud  in 
making  the  sale."  (Id.,  341.) 

In  Sanger  v.  Wood^  (3  Johns.  Oh.  B.,  416,)  Chancellor 
Kent  says :  (p.  422,)  **  Any  decisive  act  of  the  party,  with 
knowledge  of  his  rights  and  of  the  fkct,  determines  his 
election  in  the  case  of  conflicting  and  inconsistent  reme- 
dies. •  •  •  And  I  consider  the  going  to  trial  in  the 
action  at  law  "  (the  fraud  having  been  discovered  a  few 
days  before  the  trial)  ''  and  especially  the  entry  of  judg- 
ment afterwards  upon  the  verdict,  as  a  decided  confirmation 
of  the  settlement  in  April,  1816.'* 

Evans  v.  Inglehart^  (6  Gill.  &  J.,  188,)  affirms  the  same 
doctrine. 

No  more  decided  conduct  in  regard  to  electing  between 
remedies  open  to  a  plaintiff,  can  be  had,  than  exists  in  this 
case.  With  a  full  knowledge  of  the  alleged  wrong,  and 
in  a  complaint  stating  it,  judgment  is  prayed  for  the  plain- 
tiff's share  of  the  stock  into  which  the  trust  property  had 
been  converted.  An  injunction  was  sought  and  obtained 
restraining  the  transfer  of  it.  And  a  portion  of  it  has 
been  retained  within  the  control  of  the  Court,  pendmg 
this  litigation,  to  satisfy  any  claim  the  plaintiff  might 
establish. 

It  is  settled  law,  that  a  party  prosecuting  two  suits  at 
the  same  time,  upon  the  same  cause  of  action,  seeking 
in  the  one  relief  inconsistent  with  that  sought  in  the  other, 
will  be  compelled  to  elect  which  remedy  he  will  pursue. 
And  in  the  present  case,  the  plaintiff  has  made  his  election 
and  is  concluded  by  it,  for  all  the  purposes  of  this  suit,  and 
of  any  relief  that  can  be  granted  in  it. 
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He  must  be  treated,  therefore,  precisely  as  if  the  convey- 
ance to  the  New  York  Ice  Gompany  had  been  made  mth 
his  assent,  and  upon  terms  authorized  by  him. 

In  this  aspect  of  his  rights  and  liabilities,  the  property 
in  which  he  and  Sturges  were  interested  had  been  con- 
verted into  stock,  and  no  money  could  be  realized  from  it 
to  pay  the  advances  made  by  Sturges,  except  by  a  sale  of 
the  stock. 

The  agreement  of  the  2l8t  of  August,  1866,  between 
Gheeseman,  Braisted  &  Sturges,  provides  '^  that  all  stocks 
or  other  securities  than  cash,  provided  for  in  said  contracts 
as  part  of  the  consideration  for  the  performance  thereof, 
shall  remain  undivided  between  them  until  a  final  settie- 
ment^  and  that  neither  of  said  parties  shall  sell  or  dispose 
of  his  interest  in  said  contracts,  or  any  of  the  proceeds 
ether  than  numey^  without  the  consent  in  writing  of  the 
others." 

I  think  it  was  the  intent  and  understanding  of  the 
parties,  that  after  the  contracts  had  been  executed  and 
payment  had  been  received,  there  should  be  a  final  settle- 
ment between  the  parties  to  ascertain  how  much  was  due 
to  either  for  advances  made,  with  a  view  to  a  division  of 
what  might  remain  after  satisfying  such  advances. 

The  said  agreement  of  the  21st  of  August,  1856,  also 
provides,  ^'  that  upon  the  performance  and  completion  of 
the  same  (the  said  contracts),  after  refunding  all  moneys 
expended  in  the  performance  thereof,  to  the  parties  advanc- 
ing and  furnishing  and  providing  it,  and  all  costs,  charges 
and  expenses  paid  or  incurred  in  the  performance  of  said 
contracts,  to  divide  and  apporti4^n  the  balance  between 
them  equally,  share  and  share  alike." 

This  agreement  indicates  very  clearly  that  Gheeseman 
was  not  to  make  any  pecuniary  advances,  pending  the 
executing  of  the  contracts,  and  that  the  advances  to  be 
made  by  the  other  parties  were  to  be  satisfied  out  of  the 
money  and  stocks  and  other  securities  to  be  recdved  for 
performing  the  contracts,  and  only  the  balance  th^i  remain- 
ing was  to  be  divided  between  the  parties. 
Bodw.— Vol.  IX.         U 
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The  plaintiff  insists  that  injustice  has  beep  done  to  him 
by  the  decision  that  he  should  pay  his  just  proportion  of 
the  advances  by  a  day  named,  and  that  in  default  thereof 
his  third  of  the  stock  should  be  sold  to  satisfy  that  snm» 
or  so  much  of  it  as  may  be  necessary  for  that  purpose,  and 
that  in  case  of  a  deficiency  he  should  pay  such  deficiency. 
He  further  insists  that  enough  of  the  whole  stock  should 
be  sold  to  satisfy  the  entire  advances,  and  that  the  residue, 
if  any,  should  be  divided,  and  in  case  it  did  not  sell  for 
enough  to  pay  the  entire  advances,  the  plaintiff  should  be 
charged  with  only  his  proportion  of  the  deficiency. 

I  am  not  satisfied  that  this  claim  is  well  founded* 

The  Judge  found  a  balance,  due  to  Sturges  for  advances, 
of, $79,068  75 

If  the  stock  would  sell  for  50  cents  on  the 
dollar,  it  would  produce, 70,000  00 

And  leave  a  deficiency  of, $9,058  76 

One  third  of  which  is, 3,019  58 

The  latter  sum  would  be  amount  of  the  plaintiff's  loss, 
and  double  that  the  amount  of  Sturges'  loss,  as  he  has 

succeeded  to  Braisted's  rights  and  liabilities* 

• 

Oheeseman's  proportion  of  the  $79,058.75  is    $26,352  92 
His  third  of  the  stock,  viz.  $46,666.66,  at  50 
per  cent  would  produce, 23,333  33 

And  his  loss  would  be, $3,019  59 

Hence  it  follows,- that  whether  the  whole  stock  be  ordered 
to  be  sold  to  pay  the  entire  advances,  or  only  one-third  of  it 
to  pay  one-third  of  the  advances,  the  result  is  precisely  the 
same  to  the  plaintiff,  provided  it  may  reasonably  be  expects 
that  it  can  be  sold  at  the  same  rate  per  cent,  in  each  case. 

And  I  know  of  no  primsiple  on  which  it  is  just  to 
assume  that  it  will  sell  at  a  higher  rate  per  cent  en  a  sale 
of  stock  amounting  at  its  par  value  to  $140,000,  than  on 
a  sale  amounting  at  its  part  value  to  only  $46,666^. 
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I  am,  therefore,  of  the  opinion,  that  there  is  nothing 
inequitable  in  that  part  of  the  judgment  now  under  con- 
sideration ;  and  if  there  is  not,  there  can  be  no  reason 
why  Stnrges  should  not  be  allowed  to  retain  his  share  of 
the  stock,  on  being  charged  with  his  part  of  the  advances. 
The  plaintiff  cannot,  in  judgment  of  law,  be  benefited 
by  compelling  him  to  submit  to  a  sale  of  it  to  work  out 
the  equities  of  the  parties,  and  Sturges  should,  therefore, 
be  left  to  his  chances  of  realizing  more  by  holding  his 
stock,  than  from  a  sale  of  it  in  presenti.  If  permitted  to 
retain  his  proportion,  he  also  incurs  the  risk  of  a  greater 
loss,  but  I  am  inclined  to  think  that  the  plaintiff  has  no 
rights,  which  permit  him*  to  require  a  sale  of  the  whole,  in 
presenti. 

If  these  views  are  correct,  then  the  only  cjhestion  left, 
regards  the  effect  of  the  increase  of  the  capital  of  the 
N.  Y.  Ice  Company,  pendente  lite. 

The  increase  of  capital  from  1350,000  to  $500,000, 
was  determined  upon  by  the  corporation,  on  the  27th  of 
January,  1857.  This  action  was  commenced  on  the  14th 
of  that  month ;  the  plaintiff  knew  that  the  capital  had 
been  increased,  as  early  as  January  8, 1858.  An  order  in 
this  action  was  made  as  early  as  January  7, 1858,  modify- 
ing the  injunction  orders  previously  granted,  on  a  deposit 
of  the  stock  of  the  N.  T.  Ice  Company  with  the  Clerk  of 
the  Ck>urt,  amounting  to  $25,000 ;  and  on  the  8th,  certifi- 
cates of  1 ,000  shares  were  so  deposited,  and  these  certificates 
were  upon  the  increased  capital  of  500,000. 

The  trial,  resulting  in  the  present  judgment,  was  had  in 
March,  1861.  If  the  plaintiff  proposed  to  make  any  claim, 
based  on  the  individual  action  of  the  defendant  Sturges 
in  effecting  such  increase  of  capital,  he  should  have  moved 
to  adapt  his  pleadings  to  it,  and  have  caused  them  to  be 
so  amended  as  to  present  the  questions  he  designed  to 
riuse.  Instead  of  doing  that,  he  goes  to  trial,  knowing  of 
the  increase  of  the  capital,  and  must  be  deemed  to  have 
continued  to  pursue  the  stock  in  the  company,  as  it  existed 
after  such  increase  of  its  capital.  (Sanger  v.  Wood^  supraf. 
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This  branch  of  the  case  may  be  viewed  in  another  aspect 
Supposing  the  property  to  have  been  conveyed  to  the  N. 
Y.  Ice  Company,  with  the  knowledge  and  assent  of  the 
plaintiff,  for  $140,000  of  its  stock,  (the  capital  being  then 
$350,000,)  anjd  this  suit  to  have  been  brought  to  recover 
the  plaintiff's  proportion  of  such  stock ;  the  pendency  of 
such  a  suit  would  not  affect  the  capacity  or  right  of  the 
company  to  increase  its  capital,  pendente  lite ;  nor  would 
tbe  fact  of  such  an  increase  affect  the  rights  and  liabilities 
of  the  parties  to  the  suit,  inter  se,  in  respect  to  the  stock 
forming  the  subject  matter  of  such  litigation.  The  par 
value  of  the  shares  continues  unaltered,  and  the  nominal 
increase  of  the  capital  is  supi>osed  and  purports  to  be  repre- 
sented by  a  corresponding  increase  of  actual  capital. 

A.ud  the  plaintiff,  in  the  case  supposed,  would  receive,  by 
the  judgment  of  the  Court,  his  portion  of  $140,000  of  stock 
as  it  existed,  at  the  time  judgment  was  pronounced.  He 
would  obtain  the  same  number  of  shares,  and  of  the  same 
par  value,  and  in  judgn^ent  of  law  of  the  same  actual 
value,  as  if  the  capital  had  not  been  increased. 

The  plaintiff,  having  elected  to  affirm  the  sale  made  to 
the  New  York  Ice  Company,  occupies  the  same  position 
as  if  he  had  been  a  party  to  such  sale  and  had  procured  it. 
The  result  of  these  views  is,  that  he  cannot  make  the  fact, 
that  the  New  York  Ice  Company  has  increased  its  capital 
during  this  Jitigation,  the  basis  of  a  claim  to  charge  the 
defendant,  in  damages,  for  the  cash  value  of  the  $140,000 
of  stocks,  as  it  existed  before  or  at  the  time  of  the  inccease 
of  the  capital. 

It  is  not  the  case  of  a  fraudulent  or  wrongful  conversion, 
by  a  defendant,  penAente  lite^  of  trust  property,  which  a 
suit  is  instituted  and  seeks  to  reach,  and  to  which,  at 
the  commencemeqt  of  the  suit,  the  plaintiff  was  entitled* 

The  conversion,  or  change  in  the  character  of  the  stock, 
•is  one  of  form  rather  than  of  substance,  and  that  change 
has  been  inade  by  the  corporation,  and  not  by  the  defend- 
.ants. 

This  appeal  has  been  argued  by  the  counsel  of  the 
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appellant  on  the  basis,  and  on  a  preliminary  statement 
made  by  him  to  the  Gourt,  that  he  should  assume  the  facta 
to  be  correctly  found ;  and  insist  that  on  the  facts  found 
the  judgment  was  erroneous.  Oonsidering  only  these  ques- 
tions, and  no  others  were  discussed,  I  think  there  is  no 
error  in  the  judgment,  and  that  it  should  be  affirmed. 

The  other  Justices  concurring  in  the  opinion,  judgment 
of  affirmance  was  ordered. 


Jambs  Stbwabt   ^  ol.,  Plaintifib  and  Bespotidents,  v. 
WiLiiiAM  A.  Eeteltas,  Defendant  and  Appellant. 

L  Where  a  person  employs  different  pnrttes  by  distinct  oontraots^  to  do^ 
respectiTely,  the  carpenter  work  and  the  mason  work  of  a  building,  neither 
contractor  being  a  party  to  the  other's  contract,  and  the  contract  of  one  not 
referring  to  that  of  the  other,  and  the  work  being  duch  that  the  perfdrm- 
aace  of  the  carpenter  work  is  necessary  to  enable  the  mason  to  perform  his 
work,  \%  by  a  delay  on  the  part  of  the  former  the  latter  is  prevented  from 
making  strict  performance  within  the  contract  time,  he  does  not  thereby 
become  liable  to  the  employer  as  for  a  breach  of  his  contract,  nor  forfeit 
his  right  to  recover  for  what  he  has  done. 

2.  In  such  a  case,  where  the  masons  brought  their  action  to  recover  for  the 
work,  and  the  defense  was  that  they  had  not  completed  it  by  the  first  of 
February,  which  was  the  time  fixed  by  the  contraet : 

HM^  that  there  was  no  error  in  charging  the  Jury  that  if  there  was  a 
delay  or  interruption  of  the  work  of  erecting  the  building,  resulting  from 
the  omission  of  the  carpenters  to  do  what  was  essential  to  enable  the  plain- 
tiffs to  proceed  with  their  work,  and  if  such  delay  was  such  as  tO'  throw 
the  completion  of  the  work  over  the  first  of  February,  then  the  plaintifib 
would  be  entitled  to  recover,  being  prevented  from<  completing  their  con- 
tract in  time,  by  the  act  of  the  defendant  or  his  carpenters. 

Hdd^  further,  that  upon  the  evidence  in  this  case  the  Jury  were  warranted 
m  finding  that  the  plaintifib  were  prevented  by  the  carpenters  from  com- 
pleting the  work  in  time.    (Robkbtsqn,  J.  dissented.)' 

3.  After  a  written  contract  for  the  construction  of  a  building  had  been  made, 
it  was  ascertained  by  the  parties  that  certain  work-  would  be  necessary, 
which,  at  the  time  of  making  the  contract,  was  not  anticipated,  and  the 
question  wbieh  arose  between  them,  as  tO'Who  was  to  bear  the  expense  of 
it^  w&B  settled  by  the  employer  agreeing  to  pay  the  contractors  a  specified 
sum  for  doing  it^  and  relying  on  this  promise  they  did  it  Hdd^  that  he 
was  not  afi«rwards  at  Ui>erty  to  insist  that  the  written  contract  required^ 
them  to  do  it  at  their  own  expense. 
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A,  Under  a  provision  m  a  cod  tract  to  do  the  mason  work  of  a  building,  that 
payment  is  to  be  made  ''  when  all  the  works  are  completely   finished, 
and  certified  by  the  architect  to  that  effect^"  a  certificate  that  the  con- 
tractors "  have  completed  the  mason  work  to  your  building  "  is  suffident 
(Before  Bosworth,  Ch.  J.,  Moncrief  and  Robertson,  J.  J.) 
Heard,  February  7,  1862;  decided,  March  29,  1862. 

Thb  plaintiff^  in  this  action,  James  Stewart  and  John  S. 
Howell,  who  were  in  partnership  as  builders,  saed  the 
defendant  upon  a  contract  which  they  had  made  with  hioi 
in  writing  and  under  seal,  by  the  terms  of  which  the  plain- 
tiffs engaged, "  on  or  before  the  first  day  of  February,  1860, 
well  and  suflBiciently  to  erect  and  finish  the  new  building  to 
be  situated  upon  lot  88  Leonard  street,  in  the  aforesaid 
Oity  of  New  York,  agreeably  to  the  drawings  and  specifi- 
cation made  by  GrifSth  Thomas,  architect,  and  signed  by 
the  parties  hereunto  annexed,  within  the  time  aforesaid,  in 
a  good,  workmanlike  and  substantial  manner,  to  the  satis- 
faction and  under  the  direction  of  the  said  architect,  to  be 
testified  by  a  writing  or  certificate  under  the  hand  of  the 
said  architect,  and  also,  shall  and  will  find  and  provide 
such  good,  proper  and  sufficient  materials  of  all  kinds 
whatsoever  as  shall  be  proper  and  sufficient  for  completing 
and  finishing  all  the  masons',  bricklayers',  plasterers'  and 
other  works  of  the  said  building,  mentioned  in  the  masons' 
specification,  for  the  sum  of  eleven  thousand  four  hundred 
dollars/' 

On  the  defendant's  part  it  was  stipulated  that  he  should 
pay  this  sum  in  installments,  at  various  stages  of  the  work, 
and  should  pay  the  last  installment,  viz.,  ^*  3,000  dollars 
when  all  the  works  are  completely  finished  and  certified 
by  the  architect  to  that  effect.  Provided  that  in  each  of 
the  said  cases  a  certificate  be  obtained  and  signed  by  the 
said  architect." 

The  specifications  annexed  and  referred  to  were  entitled, 
"  specifications  for  mason's  work  to  be  performed  in  build- 
ing, erecting  and  finishing  a  five  story  store,"  &c.,  &c. 

During  the  progress  of  the  work  the  plaintifl^  obtained 
from  the  architect  his  certificate  as  to  the  various  install- 
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mentSy  the  terms  of  which  were,  *'  This  is  to  certify  that 
Messrs.  Stewart  &  Howell  are  entitled  to  receive  the  sum 
of  twelve  thousand  dollars,  on  account,  for  mason  work 
done  to  yoor  building  in  Leonard  street,  agreeable  to  their 
contract." 

The  last  certificate  which  they  obtained,  on  completing 
the  work,  was  in  these  words,  '^This  is  to  certify  that 
Messrs  Stewart  &  Howell  have  completed  the  mason  work 
to  yonr  building  in  Leonard  street" 

The  defendant  refused  to  pay  the  last  installment ;  and 
this  action  being  brought  to  recover  the  same,  together 
with  several  items  for  extra  work,  the  defendant  in  his 
answer  denied  that  plaintiffs  had  performed  the  contract, 
and  denied  that  they  had  obtained  a  certificate  as  required 
by  the  contract,  and  also  denied  the  claim  for  the  extra 
work ;  and  he  further  alleged  that  by  reason  of  plaintilfe' 
non-i)eTformance  of  the  contract  he  had  been  delayed  in 
the  use  of  the  building,  and  claimed  to  recoup  or  set  off 
his  damages  therefor. 

The  plaintiffs  in  their  reply  alleged  that  the  work  was 
"substantially  erected  and  finished  and  completed  on  or 
before  the  fijret  day  of  February,  1860,  and  that  it  would 
have  been  entirely  completed  and  finished  on  or  before 
that  dato,  but  for  the  acts  of  the  defendant  and  of  the 
carpenters  employed  by  him  in  the  erection  of  such  build- 
ings, by  which  all  the  delay  on  the  part  of  the  plaintiffs 
to  complete  and  finish  at  that  date  was  caused  and  occa- 
sioned, and  that  such  delay  was  not  the  neglect  or  fault 
of  the  plainti£&." 

The  cause  was  tried  before  Chief  Justice  Boswobth 
and  a  Jury,  on  the  7th  of  June,  1861,  and  the  plaintifb 
recovered  a  verdict.  Judgment  having  been  entered  the 
defendant  now  appealed  therefrom,  and  also  from  an  order 
of  Mr.  Justice  Hoffmak  refusing  to  grant  a  new  trial, 
which  the  defendant  had  previously  applied  for. 

O.  Bainbridge  Smith,  for  defendant,  appellant 
.  L  The  verdict  is  against  evidence.    There  was  no  dispute 
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upon  the  fact  as  to  the  amount  of  damages  the  defendant 
sustained  in  consequence  of  the  plaintiffs  not  fulfilling 
their  contract,  and  the  Jury  had  no  right  to  disregard  them. 

II.  The  several  exceptions  to  the  admission  of  the  plain- 
tiff Stewart's  testimony,  it  is  submitted,  are  well  taken. 

in.  According  to  tihe  contract  on  which  the  plaintiff 
base  their  right  to  a  recovery  in  this  action,  the  defendant 
agrees  to  pay  the  plainti£&  a  certain  amount  of  money 
upon  the  condition  of  their  strictly  performing  the  cove* 
nants  and  agreements  on  their  i^art.  One  of  the  covenants 
requires  the  phuntifb  to  erect  a  certain  building  agreeably 
to  the  drawings  and  specifications  made  by  the  architect, 
within  the  time  mentioned,  in  a  goo6  and  workmanlike 
and  substantial  manner,  to  the  satisfaction  and  under  the 
direction  oi  the  architect,  to  be  testified  by  a  writing  or 
certificate  from  him.  The  requirements  of  the  certificate 
are  distinctly  specified,  and  its  production  and  delivery  to 
the  defendant  is  a  condition  precedent  to  the  payment  of 
any  moneys  under  the  contract.  {BuUer  v.  Tnoker^  24 
Wend.,  447 ;  Smith  v.  Briggs,  3  Denio,  73 ;  Smiik  v. 
Bradif,  17  N.  Y.  B.,  173 ;  Bonested  v.  The  Mayor,  22  N.  T. 
B.,  164;  Bhodgood  v.  Ingoldsbyf  1  Hilt,  388;  MUner  v. 
FiM^  1  Eng.  L.  and  Bq.  B.,  631 ;  Glenn  v.  LeUh,  22  Id, 
489 ;  Qraftan  v.  The  Hasten  Co.  R»  Co.,  Id.,  557.) 

1.  A  condition  precedent  must  be  strictly  performed  to 
entitle  a  party  to  recover.  (Oases  above  cited ;  Pike  v. 
BuUer,  4  Gomst,  360;  Oaldey  v.  Morton,  1  Kern.,  25; 
Mounseg  v.  I>rdke,  10  Johns.,  27.) 

2.  The  certificate  given  is  insufficient,  and  unlike  any  of 
those  previously  given.  He  had  given  for  the  other  install* 
ments,  eertiflcates  acceptable  to  the  defendant,  and  the 
last  one  was  more  important  than  all  the  others;  and 
there  is  no  reason  or  excuse  shown,  either  by  the  pleadings 
or  proof,  why  the  defendant  was  not  furnished  with  the 
requisite  or  usual  certificate  for  the  last  payment.  The  ques- 
tion is  not  whether  the  work  was  completed  or  not 
The  certificate  is  a  condition  precedent  to  any  right  to  tbe 
payment  claimed,  or  to  an  action  for  its  recovery,  and 
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the  covenant  requires  a  strict  performance  of  what  the 
plaintiff  had  engaged  to  do.  {Smith  v.  BriggSt  3  Denio, 
73,  and  cases  above  cited.) 

J.  M.  Van  Cott,  for  plaintiflb,  respondents. 

I.  The  contract  having  been  fully  performed  (though 
after  the  stipulated  time)  with  the  defendant's  assent,  the 
delay  was  immaterial,  except  as  to  the  question  of  damages 
under  the  counterclaim.  The  plaintiffs'  right  of  action 
for  the  $3,000  installment  and  for  the  extra  work,  was» 
therefore,  perfect.  {Smith  v.  Brady,  17  If.  Y.  E.,  174,  189, 
190;  Mead  v.  Degolyer,  16  Wend.,  634, 636, 638, 639 ;  Dubois 
V.  Dd.  &  H.  B.  R.  Co.,  4  Id.,  285;  Jewell  v.  Schroeppel,  4 
Gowen,  564;  Linningdale  v.  Livingston,  10  Johns.,  36$  Ray- 
mond  V.  Bearnard,  12  H.,  274 ;  Jennings  v.  Camp,  13  Id., 
94, 97 ;  Wolfe  Exr.  v.  Hooves,  20  N.  T.  R.,  197 ;  Cunningham 
V.  Jones,  Id.,  486,  489  ;  Champlin  v.  Rowley,  2  Parsons  on 
Oontr.,  39, 40 ;  Add.  on  Oontr.,  197,  198, 763  (ed.  of  1847) ; 
Champlin  v.  Rowley,  18  Wend.,  191.) 

II.  The  plaintiffs  are  entitled  to  recover  for  the  extra 
fiheath-piling. 

1.  Though  within  the  verbiage  of  the  contract,  the  acts 
of  the  parties  show  that  it  was  not  within  the  plan  and 
spec^oations  which  qualify  and  restrict  the  mere  w<M*ds. 

2.  The  defendant  had  misled  the  plaintiffs  by  im  unin^ 
tentional  misstatement  of  the  facts  respecting  the  improve- 
ment of  the  ai^oining  premises.  The  plaintiffs  had  the 
right  to  stop  until  the  error  was  corrected,  and  such  right 
was  a  good  consideration  for  the  express  contract  to  pay 
$200  for  the  extara  sheath-piling. 

The  consent  to  delay  the  excavation  with  a  view  to  the 
adjoining  inaprovements — such  delay  being  at  the  request 
and  for  the  benefit  of  the  defendant  —  was  also  a  good  con- 
sideration for  the  express  promise.  {Young  v.  Hunter,  2 
Seld.,  203.) 

3.  And  the  defendant  was  bound  by  the  architect's  con- 
struction, under  the  fifth  clause  of  contract,  making  this 
work  extra. 

Bosw.— Vol.  IX.        84 
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III.  The  delay  to  complete  by  the  1st  of  February,  was 
occasioned  by  defendant  and  his  servants,  and  disentitled 
defendant  to  claim  performance  at  the  stipulated  time. 

Any  act  of  the  defendant  delaying  the  plaintiff^  in  the 
completion  of  the  work  ipso  facto  waived  the  conditum  as 
to  time.  Thenceforth,  the  only  obligation  of  the  plaintifEs 
was  to  .complete  their  work  within  a  reasonable  time. 
{Young  y.  Hunter,  2  Seld-,  203;  Smith  v.  Trowsdale,  77 
Eng.  Com.  L.,  83.) 

IV.  New  trials  are  not  awarded  for  the  recovery  of  nomi- 
nal damages.  (McConihe  v.  N.  Y.  &  E.  B.  R.  Co.,  20  K. 
Y.  E.,  495.) 

In  any  view  of  the  case,  the  defendant  did  not  lay  a 
foundation  to  recover  more  than  nominal  damages. 

Y.  The  judgment  should  be  affirmed.  (See  also  Thorns 
Tiill  V.  Neats,  98  Eng.  Com.  L.  £.,  831 ;  Holme  v.  Gruppy,  3 
Mees.  &  W.,  387  ;  Carpenter  v.  Blandford,  8  B.  &  Or.,  (15 
Eng.  Oom.  L.,  575.) 

MoNGBiEF  J.  The  verdict  of  the  Jury  is  conclusive, 
unless  clearly  against  the  weight  of  evidence.  I  confess 
my  inability,  in  any  case  proper  to  be  submitted  to  a  Jury 
to  determine  between  conflicting  statements  made  at  a 
trial,  to  i>erceive  the  propriety  of  reviewing  the  finding, 
upon  the  ground  that  the  twelve  Jurors  arrived  at  a  concla- 
fiion  not  warranted  by  the  evidence.  If  the  evidence  is  so 
preponderating  in  favor  of  either  party  that  the  Jury 
would  err  in  not  finding  in  his  favor,  it  might  be  the  duty 
of  the  Ck>urt  so  to  instnict  them, — most  certainly  it  is 
the  privilege  of  the  court  to  so  comment  upon  the  evi- 
dence as  matter  of  opinion.  To  submit  a  question  in 
dispute  to  a  Jury  to  settle  which  party  is  correct  in  the 
statements  made,  and  yet  practically  to  hold  the  rule  of 
law  to  be  that  if  they  find  other  than  one  way  the  ve^ 
diet  will  be  set  aside,  I  cannot  regard  as  correct. 

In  the  present  case  there  was  a  conflict  of  testimony  as 
to  the  cause  of  the  delay ;  whether  occasioned  by  the 
defendant  or  the  plaintiff.    The  Jury  found  in  favor  of 
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the  plaiotiff,  and  I  am  not  disposed  to  differ  from  their 
finding ;  there  is  abundant  evidence  to  support  it.  (1  B. 
D.  Smith,  85,  89.) 

The  exceptions  taken  to  the  testimony  of  the  plaintiff 
Stewart  had  reference  to  conversations  with  the  defendant, 
and  tended  to  establish  a  material  issue  between  the  par- 
ties ;  the  certificate  provided  for  in  the  contract  to  be  given 
by  Mr.  Thomas,  the  architect,  was  not  to  be  conclusive 
upon  the  defendant.  While  a  certificate  was  a  condition 
precedent  to  the  right  of  the  plaintiff  to  demand  payment, 
it  by  no  means  precluded  the  defendant  from  claiming  or 
showing  that  the  work  had  not  been  done  or  was  imper- 
fectly or  improperly  done. 

The  contract  provides  that  $3,000  dollars  shall  be  paid 
by  the  defendant,  *'  when  all  the  works  are  completely  fin- 
ished and  certified  by  the  architect  to  that  effect.*'  It  is 
not  disputed  that  the  works  were  all  completely  finished  at 
the  time  Mr.  Thomas,  the  architect,  gave  the  certificate  in 
question.  The  architect  certified  that  the  plaintiffs  '*  have 
completed  "  the  mason  work.  The  contract  of  the  plain- 
tiffs was  for  the  mason's  work. 

If  the  certificate  given  by  the  architect  did  not,  in  very 
terms,  follow  the  words  of  the  contract  between  the  parties, 
it  contained  the  substance  thereof ;  and  it  should  be  borne 
in  mind  that  this  certificate  is  prepared  and  delivered  by  the 
agent  of  the  defendant;  it  is  not  unjust  to  say  thitt  if 
the  criticism  of  his  counsel  upon  this  certificate  could  be 
considered  as  well  founded,  the  architect  would  have 
declined  to  give  a  certificate.  A  certificate  insufficient  in 
form,  or  defective  in  something  that  the  contract  calls  for, 
is  such  an  omission  or  inadvertence  as  should  be  indul- 
gently regarded.  (Oomstock,  J.,  17  N.  T.  E.,  173.)  If  it 
was  imperfect  the  error  originated  with  the  agent  of  the 
defendant ;  it  could  have  been  returned  to  the  plaintiffs, 
with  the  nature  of  the  objection  pointed  out ;  if  received 
without  objection,  or  received  without  stating  that  the 
refusal  to  pay  was  upon  the  ground  of  some  specified 
defect,  it  must  be  held  to  conform  to  and  answer  the 
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requirement  of  the  contract ;  the  defendant  could  waive 
defects,  if  any  there  were  in  the  certificate.  (2  Oreenl.  on 
Ev.,  ^  394 ;  20  Pick.,  389.)  There  was  evidence  tending 
to  show  that  he  made  no  objection  to  the  certificate.  The 
objection  to  payment  was  put  upon  the  ground  of  damages 
sustained  by  non-performance  at  the  time  fixed  by  the 
contract.  By  the  terms  of  the  contract  it  is  provided  that 
*' should  any  dispute  arise  between  the  parties,  respecting 
the  construction  or  meaning  of  the  drawings  and  specifica- 
tions, the  same  shall  be  decided  by  Griffith  Thomas,  archi* 
tect,  and  his  decision  shall  be  final  and  oondusive.^^  A 
dispute  did  arise  concerning  the  '*  sheathrpUing^*^  and  the 
defendant  referred  the  plaintiff  to  Mr.  Thomas,  promising 
to  pay  $200  therefor  if  he  should  so  determine.  Mr. 
Thomas  decided  that  the  work  was  extra,  beyond  the  con- 
tract, and  that  the  defendant  should  pay. 

The  charge  of  the  Judge  fairly  submitted  the  whole 
case  to  the  Jury,  and  containing  no  misstatements  of  the 
rules  of  law,  the  evidence  supporting  the  verdict,  and  none 
of  the  exceptions  being  well  taken,  the  judgment  and  the 
order  denying  the  motion  for  a  new  trial,  should  be  affirmed. 

fioBEBTSON,  J.  The  contract,  in  this  case,  was  under 
seal  and  inter  partes  ;  the  only  parties  to  it  were  the  plain- 
tiff and  defendant  By  it,  the  plaintiff^  covenanted  that 
they' would,  on  or  before  the  1st  of  February,  after  it  was 
executed,  '*  erect  and  finish  a  'new  huUding  *  *  upon 
'  lot  88,  Leonard  street,  *  *  agreeably  to  drawings  and 
'  specifications  made  by  Griffith  Thomas,  architect,"  signed 
by  the  parties  and  thereto  annexed,  '4n  a  good,  workman- 

*  like  and  substantial  manner,  to  the  satisfaction  of  suclw 

*  architect,"  and  would  '*  find  and  provide  such  good^  proper 

*  and  sufficient  materials  of  aU  hinds  whatsoever j  as  should 
'  he  proper  and  sufficient  for  completing  and  furnishing  aU 

*  the  masons^  hriddayers,  ptasterers  and  other  works  of  the 

*  said  building,  mentioned  in  the  mason's  spedfications." 
The  defendant  only  oovenanted  by  it  to  pay  the  specified 
pdce,  by  installments,  as  the  work  advanced. 
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,  There  were  also  some  other  stipulations  in  sach  contract, 
to  the  effect  that  all  work  exhibited  on  either  the  drawings 
or  specifications,  should  be  done  without  extra  charge  9 
that  the  plaintiffs  should  provide  all  the  materials,  labor, 
scaffolding,  implements,  moulds,  models  and  cartage.  Pro* 
vision  was  also  made  in  it  for  compensation  for  extra  work, 
the  decision  of  any  controversy  by  the  architect^  and 
saving  the  defendant  from  responsibility  for  loss  or  dmnage 
to  the  works  or  materials. 

The  specifications  annexed  to  such  contract  provide  for 
furnishing  materials  and  doing  work  on  various  parts  of 
the  building,  including  excavations,  removal  of  rubbish, 
filling  np,  mortar,  sheath-piling,  shoring,  base  courses, 
cement,  vaults,  cesspools,  work  of  brick,  brown  stonci 
blue  stone,  marble,  granite  and  iron,  flagging,  shutters 
and  railings  of  iron,  and  plastering ;  no  mention  is  made 
therein  of  any  wood  work,  except  that  the  first  and  second 
fioors  are  required  to  be  elevated  from  front  to  rear  a 
certain  height,  the  foundations  to  be  leveled  to  the  height 
of  the  cellar  fioors,  enough  strong  iron  anchors  are  required 
to  be  provided  for  fioor  and  roof-beams,  as  directed,  and 
ceUar  floors  are  to  be  deafened. 

There  is  not  a  word  in  the  whole  contract  or  specifica- 
tions tending  to  show  that  any  wood  work  was  necessary 
to  be  done  to  enable  the  plaintiff  to  complete  the  building 
or  the  mason,  iron,  and  plastering  work,  as  they  undertook 
it  Ko  testimony  in  the  case  establishes  that  the  work 
undertaken  by  the  plaiutifGs  could  not  have  been  done 
without  the  aid  of  any  carpenters'  work ;  and  although 
not  having  knowledge  enough  judicially,  or  otherwise, 
of  the  art  of  building  houses,  to  pronounce  positively 
whether  it  could  or  not,  from  the  contract  and  specifica- 
tions I  should  be  rather  inclined  to  think  it  could. 

The  plaintiffs'  work  was  not  completed  within  the  design 
nated  time,  and  notice  was  given  to  him  by  the  defendant 
that  he  held,  him  responsible  for  his  neglect.  Damages 
for  the  delay  are  claimed  in  the  answer,  and  the  plaintiffs 
in  th^r  i^ly  set  up  a  proximate  and  substantial  com- 
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pletion  of  the  work  by  the  time  fixed,  and  that  the  delay 
was  caused  by  the  acts  of  the  defendant  and  the  carpen- 
ters employed  by  him  in  erecting  such  building. 

The  only  testimony  in  regard  to  delay  was  that  of  one 
of  the  plaintiffs,  the  mason,  blacksmith  and  plasterer,  in 
their  employ,  and  the  architect ;  the  first  claimed  a  delay 
of  five  or  six  weeks  by  a  refusal  or  neglect  of  the  defend- 
ant to  sheath-pile  an  adjacent  lot,  which,  by  the  terms  of 
the  contract  they  were  bound  to  do,  and  for  which  the 
defendant  ultimately  agreed  to  pay;  also  a  further  delay 
of  a  week  or  ten  days  by  the  failure  of  the  carpenters 
employed  by  the  defendant  to  put  on  part  of  a  tier  of 
beams,  as  the  wall  for  supporting  the  ground  floor  was  com- 
pleted. He  testified  that  ''  the  mason  work  was  finished 
''  about  the  20th  of  November,  there  was  some  little  to  do 
"with  the  plastering  after  that;  it  became  very  cold 
"  weather  in  the  month  of  December  and  the  plastering 
"  was  interrupted  by  it."  He  then  proceeded  to  explain  such 
interruption  by  stating  "  that,  from  that  time  there  was 
"  no  mason  •  work  to  do  of  any  consequence,  •  •  About 
'*  the  1st  of  January  the  plastering  was  finished^  att  that 
"  cauld  he  finished^  with  the  exception  of  some  which  was 
"  to  be  done  in  the  vault  which  was  altered  after  the  first 
''  of  January, — some  little  plastering  which  could  not  have 
"  been  done  previous  to  that"  The  only  work  which  he 
could  specify  as  remaining  to  be  done  after  the  Istof 
February  was  a  dumbwaiter  and  platform,  which  w^» 
delayed  by  the  alteration  in  the  vault  until  the  20th  of 
February,  after  which  nothing  was  done  except  stopping 
leaks,  and  he  stated  that  the  work  was  substantially 
finished  at  that  last  day.  He  did  not  ventiure  to  claim  the 
delay  in  the  plastering  as  being  due  to  any  neglect  of  the 
carpenter  or  even  to  assert  under  oath  that  he  could  not 
have  completed  the  work  by  the  day  fixed,  notwithstanding 
the  delays ;  his  mason,  however,  charged  more  boldly  the 
delay  in  the  plastering  upon*  the  carpenters ;  he  testified 
that  "  it  was  necessary  to  have  the  stairs  up  before  he 
*'  completed  the  plaster  work  and  likewise  the  windows  in 
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*'  at  that  time  of  the  year :  the  stairs  were  not  up  nor  the 
"  windows  in ;  we  got  the  brown  coat  on  on  the  21st  of 
"November;  we  were  delayed  with  the  other  work  till  the 
"  16th  of  December."  He,  however,  further  stated  that 
"  patching  and  repairing  is  a  necessary  part  of  the  work ; 
''  the  carpenters,  gasmen  and  plumbers  are  very  likely  to 
"  break  a  part  of  the  wall ;  *  *  we  were  delayed  in  the 
"  cold  weather  on  account  of  the  windows  not  being  in ; 
"  if  they  had  been  in,  the  cold  would  have  been  kept  out/* 
He  does  not  venture  to  state  that  the  delay  caused  by  the 
carpenters  rendered  it  impossible  for  the  plaintiffs  to  com- 
plete the  work  by  the  day  fixed  in  the  contract,  and  his 
ide^  of  the  word  *'  necessary  '*  seemed  to  be  that  the  car- 
penters' work,  being  put  on  after  plastering,  would  break  it, 
and  that  the  want  of  windows  made  the  mortar  freeze. 
His  employer  does  not  seem  to  have  attributed  the  same 
consequences  to  the  same  cause  of  delay.  A  blacksmith 
employed  by  the  plaintiffs  testified  that  he  was  interrupted 
in  his  work,  by  want  of  being  furnished  with  the  dimen- 
sions of  inside  iron  shutters  by  the  carpenters.  The 
architect,  however,  testified  that  he  could  have  got  his 
proportions  from  what  was  done,  and  further  testified  that 
the  carpenters'  work,  on  which  the  masons*  work  depended, 
was  not,  and  could  not  be  finished  before  the  1st  of  Feb- 
ruary **  because  there  were  some  parts  of  the  iron  and 
"  plaster  work  that  ha^  to  be  done  at  that  time  in  connec- 
"  tion  with  the  carpenters'  work,  but  not  a  particle  of  iron 
**  work,  which  depended  upon  carpenters*  work."  A  plas- 
terer testified  that  he  got  through  with  the  necessary  patch- 
ing about  the  beginning  of  February.  Other  evidence  in 
the  case  established  that  the  building  was  not  surrendered 
to,  and  taken  possession  of  by  the  defendants  as  complete, 
and  the  architect's  certificate  given,  until  the  end  of  March. 
No  witness  pronounced  the  completion  of  the  plainti£b* 
contract  in  time,  an  impossibility,  notwithstanding  all  the 
delays,  and  the  only  inference,  to  be  fairly  drawn  from  the 
testimony,  was,  that  a  little  extra  exertion,  or  a  few  more 
hands,  would  have  enabled  the  plaintifG»  to  have  finished 


372        OASES  IN  THE  8tn?BRIOR  OOtTRT. 

"       ■  ■  ■      ■     I  ■    ■  ■  I    ■  I 

Stewart  etctLr.  Eeteltas. 

their  labors  by  the  1st  of  February,  as  all  that  remained 
was  patching  the  plastering,  particularly,  as  they  do  not 
seem  to  have  proceeded  with  indefatigable  diligence  in 
completing  the  work  to  be  done  by  them,  having  delayed 
the  carpenters  on  their  work. 

The  question,  therefore,  arises  whether,  unless  the  delays 
produced  by  other  workmen  rendered  it  impossible  for  the 
plaintiffs  to  complete  their  work  in  time,  they  are  excused 
for  not  doing  so.  In  Holmes  v.  Guppy,  (3  Mees.  &  W., 
387,)  it  was  admitted  on  the  trial  that  the  delay  in  giving 
possession  rendered  it  impossible  to  complete  the  contract 
in  time,  and  the  decision  was  put  on  that  ground.  In 
Thamhia  v.  Jfeats,  (8  Com.  Bench  N.  S.,  831,)  it  was 
pleaded  that  the  doing  of  additional  work  was  so  mixed 
up  with  the  contract  work,  and  formed  part  and  parcel 
thereofi  as  to  render  it  impossible  to  complete  the  work 
within  the  time.  Williams,  J.,  doubted  if  the  pleading 
was  good  in  equity,  for  not  averring  that  the  rest  of 
the  work  was  done  in  time,  and  Keating,  J.,  held  that  the 
subsequent  agreement  prevented  performance.  It  is  very 
evident  that  such  a  contract  cannot  be  interpreted  into 
one  to  erect  a  building  by  a  certain  number  of  days'  work, 
so  that  if  the  builder  is  prevented,  by  the  delays  of  other 
workmen,  from  going  on  with  his  work,  he  is  to  be  excused; 
if  such  be  the  law,  the  delay  of  an  hour  would  be  suffi- 
cient to  make  it  a  contract  at  large,  as  laid  down  in 
ThomMU  V.  Neats^  (ubi  sup.) :  Every  one  who  contracts 
to  do  a  work  by  a  certain  day,  is  bound  to  do  it,  unless 
it  is  rendered  impossible  by  the  acts  of  the  party  to  whom 
he  is  bound ;  a  mere  temporary  hindrance  is  not  suflScient-^ 
although  he  may  recover  damages  therefor. 

If,  therefore,  the  plaintiffs  were  bound  to  make  out  that 
the  delays  of  the  defendant  and  his  workmen  had  ren- 
dered it  impossible  for  them  to  complete  the  bulling  by 
the  stipulated  time,  (and  there  was  no  direct  evidence  that 
they  had  produced  such  a  result  in  this  case,  or  even  of 
the  period  indispensably  necessary  to  finish  the  lAason  and 
iron  work  of  such  a  building,)  it  is  plain  Ho  data  were 
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famished  to  the  Jury)  from  which  legally  and  properly  to 
infer  that  the  defendant  or  his  agents  had  deprived  the 
plaintifls  of  the  power  of  complying  with  their  obliga- 
tion ;  and  mere  evidence  that  they  had  been  ddayed  six, 
eight  or  ten  weeks  in  the  performance  of  their  workt 
would  not  alone,  without  such  other  evidence,  assist  the 
Jury  in  coming  to  a  correct  conclusion,  whether  or  not 
such  delay  rendered  the  work  impossible  within  the  allot- 
ted period ;  it  would  be  as  much  a  matter  of  conjecture 
for  tiiem  as  if  this  Court  were  now  to  pronounce  upon  the 
effect  of  such  delay.  In  this  case,  too,  the  plaintiffis  made 
no  complaint  to  the  defendant  of  any  delay  except  the 
sheath-piling  at  the  beginning,  for  which  he  was  not 
responsible,  and  they  only  bring  up  such  delays  now  as 
an  excuse,  after  Mling  to  perform  their  contract. 

It  is  true,  no  request  was  made  to  the  Court  to  instruct 
the  Jury,  that,  there  being  no  evidence  to  show  that  the 
delays  proved  had  rendered  it  impossible  for  the  plaintiffs 
to  complete  the  building  by  the  first  of  February,  they 
were  to  disregard  it  in  determining  the  defendant's  right 
to  recover.  Nor  did  the  learned  Judge  charge  that  they 
were  at  liberty  to  determine,  in  reference  to  such  claim, 
whether  such  delays  had  put  it  out  of  the  power  of  the 
plaintiffii  to  perform ;  but  he  instructed  them  that  the  plain- 
tiff was  liable,  ^  if  he  had  not  shown  that  he  was  pre- 
"  vented  by  the  carpenter  from  completing  his  work  by 
"  the  stipulated  time,'*  thus  strongly  implying  that  if  be 
had  so  shown,  he  was  not  so  liable.  He  had  previously 
charged :  **  ih4it  a  failure  of  (ks  carpenters  to  do  what  was 
'*  indispensable  to  the  progress  of  Uis  work  in  the  contract 
^  was  the  same  thing  as  a  delay  or  prevention  of  the  plain- 
**  tiffs  from  performing  it  hg  the  stipulated  timey  in  conse- 
*'  quence  of  the  act  of  the  defendant  or  the  carpenters 
**  employed  by  him,'*  and  that,  "  if  the  dday  was  such  as 
"  to  throw  the  completion  of  the  work  "beyond  the  first  of 
**  Fdnruary,  ^e  plaintiff  was  entitled  to  recover J'^ 

This  instruction  certainly  does  not  conform  to  the  views 
before  urged,  and  the  learned  Judge  seems  to  have  fallen 

BoBW.— Vol.  IX.        86 
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into  the  error  of  supposing  either  that  the  time  eoDsamed 
in  the  delays  was  necessarily  to  be  added  to  the  period 
allowed  in  the  contract,  so  as  to  allow  the  plainUfifs  addi- 
tional time,  or  that  the  4ui*y  were  at.  liberty,  without  any 
proof  of  the  time  indispensably  necessary  for  the  work,  to 
infer  that  such  delays  took  away  all  power  from  the  iilain- 
tiffs  of  completing  their  contract  within  the  time,  and 
rendered  it  a  physical  impossibility,  by  any  reasonable 
diligence  to  do  so ;  with  all  due  respect,  I  have  been 
unable  to  bring  myself  to  that  conclusion.  It  was  an 
error  even  in  regard  to  the  plaintiffs'  right  to  recover, 
which,  although  fatal  to  the  present  verdict,  might  be 
immaterial  on  a  new  trial,  because  there  was  strong  evi- 
dence of  waiver  as  to  that ;  but  it  certainly  misled  the 
Jury  as  to  the  defendant's  recoupment,  who  established, 
by  uncontradicted  evidence,  damages  from  the  delay  in 
completing  the  building. 

There  seems  to  me  also  another  error  in  the  disposition 
of  this  case.  The  contract  was  under  seal,  and  must  be 
construed  according  to  the  legal  interpretation  of  the  lan- 
guage contained  in  it ;  not  a  word  is  said  in  it  of  any  obli- 
gation by  the  defendant  to  do  anything  but  pay  the 
installments  of  the  price  as  they  become  due ;  nothing  is 
said  of  any  carpenters'  work  to  be  done  to  the  building. 
The  obligation  of  the  plaintiffs  is  simply  to  do  a  certain 
amount  of  work,  or  complete  a  certain  building  by  a  cer- 
tain day,  and  they  undertake  to  furnish  all  the  instm- 
ments,  implements,  and  utensils  by  which  that  work  is  to  be 
done ;  and  it  is  now  proposed  to  insert  in  the  instrmnent 
an  implied  condition  to  qualify  the  plaintiff'  obligation, 
to  wit:  ''that  the  defendant  shall  employ  carpenters  and 
''other  workmen,  to  convert  such  building  or  enclosure 
"into  a  store,  and  that  such  workmen  shall  proceed  to 
"  do  all  the  work  to  be  done  by  them,  with  such  diligence 
*'  as  to  facilitate  to  the  utmost  the  completion  of  the  work 
"undertaken  by  the  plaintiffs  within  the  time  allotted." 
These  are  plainly  the  terms  of  the  condition,  for  this  doc- 
trine must  proceed  upon  the  theory  or  presumption  of  law 
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that  the  plaintiffs  have  taken  the  minimnm  or  shortest 
possible  limit  for  doing  the  work,  and  that  any  delay, 
however  brief,  deprives  them  of  the  power  of  doing  it 
within  that  time ;  in  other  words,  that  the  plaintiffs  are 
entitled  to  find,  at  every  stage  of  their  work,  the  moment 
they  have  completed  it,  every  succeeding  operation  of  the 
carpenters  completed  in  the  time  in  which  it  could  have 
been  done  by  reasonable  diligence,  otherwise  that  they 
are  discharged  by  any  delay  of  any  considerable  duration 
beyond  that 

I  assume  that  it  will  not  be  contended  seriously  that  any 
mere  delay  of  the  carpenters  in  facilitating  the  progress 
of  the  plaintiff's'  operations,  is  equivalent,  in  its  effect  ou 
the  plaintiffs'  liability,  to  a  positive  obstruction  to  them« 
such  as  the  taking  away  the  possession  of  the  ground  from 
the  builders  by  the  owner  would  be.  A  refusal  to  furnish 
facilities  can  never  be  equivalent  to  a  positive  hindrance, 
unless  by  the  terms  of  the  contract  such  facilities  are  the 
only  ones  to  be  employed ;  the  principle,  therefore,  con- 
tended for  by  the  plaintiffs'  counsel  cannot  proceed  upon 
the  'ground  that  the  defendant  interposed  obstacles, 
because  they  themselves  could  have  employed  carpen- 
ters to  do  the  neglected  work. 

I  am  unable  to  perceive  how  an  undertaking  to  com- 
plete a  specified  piece  of  work  by  a  specified  time  can  be 
hampered,  by  construction,  with  the  condition  that  the 
person  for  whom  the  work  is  to  be  done  shall  furnish  any 
facilities  for  doing  it ;  there  is  no  rule  of  interpretation 
invoked  to  sustain  it,  but  merely,  that  carpenter  work 
being  necessary,  the  defendant  was  bound  to  furnish  it, 
and  the  contract  must  be  so  construed.  I  understand  that 
a  person  who  undertakes  to  do  anything,  undertakes 
thereby  to  do  all  things  necessary  to  enable  him  to  com- 
plete it,  even  to  the  surmounting  of  impossibilities,  or 
to  be  responsible  in  damages  for  not  doing  so.  There  is 
no  special  privilege  allowed  to  a  builder's  contract,  which 
makes  it  an  exception,  and  renders  all  the  precise  terms 
of  it,  as  regards  the  builder's  obligation,  nugatory,  but 
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impofies  duties  not  spedfied  or  alladed  to  in  it,- on  the 
owner.  The  Ooort  clearly  can  take  no  judicial  cognizance 
of  the  necessity  of  carpenter  work  to  enable  a  mason  to 
complete  his  work,  and  if  it  conid  do  that,  it  conld  Dot 
assume  that  the  onus  of  supplying  it  lay  upon  the  owner, 
who  merely  covenanted  to  pay  the  price. 

It  is  true  it  may  be  said  that  such  a  construction  would 
involve  a  great  hardship  upon  the  plaintiff,  because  they 
would  then  be  bound  to  find  carpenters,  or  build  without 
their  assistance ;  that  may  be  so,  but  the  Oourt  would  not 
be  bound  to  relieve  from  the  consequences  of  an  under- 
taking deliberately  entered  into,  by  grafting  qualifications 
to  make  the  hardship  less.  But  this  is  rather  an  imaginary 
than  a  real  evil.  In  this  case,  carpenters  were  employed 
by  the  defendant,  who  undoubtedly  preferred  having  that 
work  done,  to  leaving  the  plainti^^  to  complete  their 
work  without  it,  as  they  hsA  a  right  to  do.  This  was 
what  the  plaintiffs  relied  on,  to  wit,  the  interest  of 'the 
defendant,  and  not  on  any  absolute  obligation  of  his  to 
furnish  carpenters'  work.  They,  as  well  as  the  defendant, 
took  the  risk  of  such  carpenters  doing  the  work  withiu  the 
time  agreed  on,  so  as  to  enable  them  to  complete  their 
contract  within  that  time,  and  are  not  now  to  throw  the 
whole  responsibility  on  the  latter.  Suppose  the  owner  of 
a  lot  of  land  makes  two  separate  agreements  with  a  mason 
and  carpenter,  to  finish  their  part  of  the  work  of  a  build- 
ing by  a  certain  day,  and  either  of  them  finished  his  work 
by  that  day,  but  does  it  in  such  a  manner  as  to  delay  the 
other  beyond  the  day,  could  the  owner  sue  for  damages 
by  reason  of  that  delay  ?  Is  there  anything  in  this  con- 
tract enabling  the  defendant  to  sue  the  plaintiffs  for  dam- 
ages in  delaying  the  carpenter  ?  If  there  is,  I  have  been 
unable  to  find  it,  and  if  not,  is  not  the  owner  entirely  at 
the  mercy  of  contractors,  in  regard  to  delays  ? 

But  it  may  be  proposed  to  modify  such  proposed  con- 
dition further,  by  inserting  in  it,  that  the  defendant  shall 
cause  the  carpenters'  work  to  be  done  from  time  to  time, 
on  request  of  the  plaintiffs,  because  it  may  seem  hard  that 
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the  owner,  after  making  his  contract,  shonld  be  compelled 
constantly  to  watch  the  progress  of  the  building  to  see 
that  each  contractor  did  his  duty  to  the  other, — that  not  a 
moment's  time  was  lost  in  putting  beams  on  the  walls  or 
waUs  over  the  beams.  If  so,  as  the  defendant  was  never 
applied  to,  except  in  regard  to  the  sheath-piling,  the  plain- 
titb  can  only  sustain  their  case  by  making  the  carpenters 
the  defendant's  agents ;  and  this  certainly  they  cannot  do ; 
a  mere  contract  with  them  to  do  certain  work,  does  not 
make  them  agents,  to  bind  the  defendant,  to  discharge  the 
plaintiffs  fronf  the  performance  of  their  covenant ;  there 
IB  nothing  in  the  contract  in  question  to  make  them  so ; 
and  it  would  certmnly  be  a  liberal  interpretation  of  it  to 
hold  that  it  not  only  made  it  incumbent  on  the  defendant 
to  employ  carpenters,  but  that  every  carpenter  60  employed 
by  him  was  an  agent,  notice  to  whom,  by  the  plaintiffs, 
should  be  equivalent  to  notice  to  his  principal ;  if  so,  on  a 
stmilar  contract  with  the  carpenters,  the  plaintiffs  would 
be  the  defendant's  agents,  and  the  conduct  of  or  conver- 
sation between  the  two  contractors  might  give  away  rights 
of  the  defendant  more  valuable  than  the  lot  on  which  the 
building  was  erected. 

I  therefore  am  clearly  of  the  opinion  that  neither  any 
rale  of  interpretation  of  sealed  instruments  nor  the  nature 
of  the  contract,  warrants  the  interpretation  of  the  condi- 
tion in  question,  by  which  the  plaintiff'  obligation  to  do 
tiieir  work  within  the  time  fixed,  is  made  to  depend  on  due 
diligence  of  the  carpenters  to  be  employed  by  the  defend- 
ant, so  that  a  delay  by  the  latter,  although  not  rendering 
the  plaintifEs'  work  impossible  to  be  performed  within  the 
time,  should  excuse  them  from  such  performance.  And 
without  such  condition,  I  am  still  more  clearly  of  opinion 
that  without  the  slightest  evidence  to  establish  the  impos- 
flibility  of  the  plaintiff^  completing  such  work  within  the 
time,  notwithstanding  the  delays,  the  plaintiffs  were  not 
excused  from  performing  the  work,  nor  the  defendant 
debarred  from  damages  for  its  non-performance. 
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The  judgment  should  be  reversed  and  a  new  trial  had, 
with  costs  to  abide  the  event. 

BoswORTH,  Oh.  J.  My  brother  Mongbibf  thinks  the 
judgment  should  be  affirmed,  and  my  brother  Bobebtsok 
is  of  the  opinion  that  none  of  the  exceptions  taken  by  the 
defendant  are  tenable.  But  he  thinks  the  defendant 
should  have  a  new  trial  on  the  payment  of  costs,  on  the 
ground  that,  in  his  judgment,  portions  of  the  charge  are 
erroneous,  and  were  calculated  to  mislead  the  Jury.  The 
Judge  charged,  that  if  there  was  a  de]ay  or  interruption 
of  the  work  of  erecting  the  building  "  resulting  from  the 
omission  of  the  carpenters  to  do  what  was  essential  to 
enable  the  plaintiffs  to- proceed  with  their  work,  and  if  that 
delay  was  stich  as  to  throw  the  completion  of  the  work 
over  the  first  of  February,  then  the  plaintiffs  would  be 
entitled  to  recover,  being  prevented  from  completing  their 
contract  in  time,  by  the  act  of  the  defendant,  or  bis 
carpenters."     t 

This  charge  makes  the  delay  or  omission  of  the  carpen- 
ters to  do  the  work  essential  to  enable  the  masons  to 
proceed  with  the  masons'  work,  equally  an  excuse  as  a 
delay  caused  directly  by  the  defendant  in  person,  and 
charges  him  with  the  consequences  of  their  default,  to  the 
extent,  that  if  the  plaintiffs  were  prevented  thereby  from 
performing  their  contract  within  the  stipulated  time,  they 
are  deemed  to  have  been  prevented  bjr  the  defendant. 

The  defendant  did  not  except  to  this  instruction,  nor 
has  he  made  any  point  on  this  appeal  which  suggests  that 
it  is  erroneous. 

It  is  quite  clear  from  the  terms  of  the  contract  itself, 
that  the  plaintiffs  only  contracted  to  do  the  masons'  work 
mentioned  in  the  specifications  annexed  to  their  contract, 
and  to  furnish  the  materials  necessary  therefor. 

As  between  the  plaintiffs  and  the  defendant,  the  latter 
was  to  do  or  procure  others  to  do  the  carpenters'  work. 
The  masons'  work  could  not  be  completed,  unless  the  car- 
penters' work  was  performed  pari  p<issu. 
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If,  when  the  ma£K)Ds'  work  had  progressed  so  fax  as  to 
be  m  readiness  to  reoeive  the  first  tier  of  beams,  it  should  be 
ascertained  that  no  carpenters  had  been  employed  to  do 
the  carpenters'  work,  or,  if  there  had  been,  that  they  had 
fiuled  and  refused  to  go  on  with  their  contract,  the  defend- 
ant conld  not  take  the  position  that  he  would  not  employ 
other  carpenters,  and  that  the  masons  should  go  unpaid 
for  what  they  had  done,  unless  they  completed  their  con- 
bract  by  the  stipulated  time,  which  would  be  a  physical 
impossibility,  no  carpenters'  work  being  performed. 

The  masons  are  not  parties  to  the  carpenters'  contract, 
and  may  not  know  who  are  to  have  it,  at  the  time  their 
own  is  executed.  The  only  parties  to  the  carpenters'  con- 
tract, are  the  carpenters  and  the  owner.  If  they  break  it 
and  cause  damage  to  the  owner,  his  remedy  is  an  action 
against  them*  And  the  same  is  true  of  the  masons'  con- 
tract. If  both  are  in  default,  and  thereby  severally  cause 
daipiage  to  the  owner,  he  has  his  remedy  against  each. 
But  a  breach  by  the  carpenters  of  their  coQtract  with  the 
owner,  by  which  the  completion  of  the  building  is  delayed 
beyond  the  stipulated  time,  and  the  masons  are  prevented 
from  making  strict  performance,  cannot  be  the  foundation 
of  an  action  by  the  owner  against  the  masons,  nor  work 
a  forfeiture  of  their  right  to  recover  for  what  they  have 
done  under  their  own  contract. 

A  contrary  rule,  would  not  only  prevent  the  masons, 
who  had  progressed  with  their  contract  with  the  utmost 
despatch,  and  who,  but  for  the  default  of  the  carpenters, 
would  have  completed  it  in  time,  from  recovering  any 
aupaid  installments,  but  make  them  liable  to  the  owners, 
for  damages  for  not  completing  it  by  the  contract  time, 
although  the  failure  to  complete  it  was  caused  entirely  by 
the  conceded  default  of  the  carpenters.  This  would  make 
them  guarantors,  that  the  carpenters  should  perform  their 
contracts  with  the  owner,  with  all  reasonable  diligence 
and  despateh. 

I  am  quite  clear  that  there  was  no  error  in  the  part  of 
the  charge  now  under  consideration,  nor  in  the  admission 


\ 


280        OASES  IN  THE  SUPBEIOE  OOUET- 

Stewart  etalT.  Keteltaa. 

of  evidenoe  to  show  that  by  the  fault  of  the  carpenters 
the  plaintiffis  were  delayed  in  the  prosecution  of  their 
work.  {Holme  v-  Ouppy,  3  Mees.  &  Wels.,  387 ;  The  Great 
Northern  Railway  Co.  v,  Harrison  et  aZ.,  14  Eng.  L.  &  Bq., 
189;  Thomhm  v.  Neats,  8  Com.  B.,  N.  S.,  831 ;  Toung  v. 
Hunter,  2  Seld.,  206,  207 ;  Goodwin  y.  HoOrrook,  4  Wend., 
377.)  The  plaintiff  are  excused  for  any  delay  eansed  by 
the  omission  of  the  defendant  to  do  an  act  which  necesaa* 
rily  precedes  performance  by  the  plaintiffl^,  and  without  the 
doing  of  which,  performance  by  them  is  a  physical  impos- 
sibility, where,  by  the  necessary  import  of  the  agreement 
between  the  parties,  the  obligation  resta  on  the  defendant 
to  do  such  act,  or  procure  it  to  be  done.  (Knight  v.  WaUrr* 
works  Co.,  2  Hurls.  &  Norm.,  6.)     . 

There  being  no  error  in  the  instruction  now  under  con- 
sideration, should  a  new  trial  be  granted  on  the  ground 
that  the  evidence  was  insufficient  to  warrant  the  Jury  in 
finding  that  the  plaintiffs  were  prevented  by  the  carpen- 
ters from  proceeding  with  and  completing  the  work  by  the 
stipulated  time  ? 

The  plaintiff,  James  Stewart,  testifies  to  a  delay  of  "  a 
week  or  Mh  days,"  by  the  refusal  of  the  carpenters  to  put 
on  the  first  tier  of  beams,  as  is  usually  done  in  erecting 
buildings  of  this  size.  This  occurred  the  last  of  July  or 
early  in  August.  George  Stone  testifies  to  a  delay  firom 
the  21st  of  November  to  the  16th  of  December,  caused 
by  the  omission  of  the  carpenters  to  put  up  the  stairs  and 
put  in  the  windows. 

On  this  evidence,  the  Oourt  cannot  hold,  that  the  ver- 
dict is  clearly  contrary  to  evidence,  or  that  it  is  not  war- 
ranted by  it.  The  Judge  before  whom  the  motion  for  a 
new  trial  was  heard  at  Special  Term,  held  the  verdict  could 
not  be  disturbed  on  the  groundof  its  being  against  evidence. 

Neither  of  the  carpenters  was  sworn  to  contradict  the 
evidence,  given  in  respect  to  the  delay  caused  by  them, 
although  one  of  them  was  present  at  the  trial. 

As  to  the  item  of  1200  for  sheath-piling,  on  the  westerly 
fdde  of  the  building  in  question :  there  is  no  substantial 
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conflict  between  the  evidence  of  the  plaintiff,  Stewart; 
the  defendant;  and  Thomas,  the -architeot 

Stewart  testifies,  that,  in  consideration  of  making  his 
oontract  $11,400,  instead  of  $11,600,  Eeteltas  would 
warrant  that  the  store  on  the  west  side  would  be  built 
forthwith.'  This  would  render  sheath-piling  on  that  side 
unnecessary ;  the  owner  of  that  lot  did  not  build  on  it,  and 
sheath-piling  became  necessary.  The  plaintifGs  delayed 
commencing  their  work,  on  that  account,  upon  consulta- 
tion with,  and  by  the  approval  of,  the  defendant*  in  the 
hope  that  the  owner  of  that  lot  would  build  on  it,  and 
thus  save  the  expense  of  sheath-piling.  The  defendant 
does  not  deny  having  the  conversations  to  which  Stewart 
testifies.  He  says,  **  it  was  a  doubtful  question  whether, 
by  the  contract,  I  was  not  bound  "  to  pay  for  it ;  '*  I  told 
Mm  so,  and  I  said,  if  you  think  you  are  entitled  to  it,  I 
would  rather  pay  it,  if  Thomas  says  so.  *  *  Thomas 
consulted  me  about  that  matter;  he  said  the  work  was 
delayed.  I  told  him,  in  any  event,  to  have  the  sheath- 
piling,  if  the  building  was  delayed." 

Thomas  says :  ''  I  presume  Stewart  may  have  waited 
for  the  excavation  of  the  vault  on  the  west  side,  two  or 
three  weeks,  but  he  was  to  give  me  notice  when  he  could 
not  wait  any  longer,  &c.  *  He  did  so.  I  went  inmio- 
diately  to  Keteltas  the  same  day,  and  told  him ;  then  he 
gave  me  orders  to  let  Stewart  have  the  sheath-piling  done 
immediately,  and  to  specify  the  price  for  doing  it.  Stowart 
did  it ;  it  was  $200.  I  thinlc  he  commenced  next  day  or 
the  day  after,  with  the  sheath-piling,  and  it  was  urged 
along  inth  all  practicable  dispatch." 

It  may  be  said  of  this  branch  of  the  *case,  that  after  the 
contract  was  executed,  and  after  it  was  ascertained  that 
sheath-piling  on  the  westerly  side  would  be  necessary,  a 
question  arose  between  the  parties  in  relation  to  it,  and 
who  was  to  bear  the  expense  of  it.  That  question  was 
finally  settled  by  the  defendant  promising  to  pay  the 
plaintiffs  $200  for  doing  it,  and  they,  relying  on  this  pro- 
mise, did  it.  I  think  this  subsequent  action  of,  and  agree- 
Bosw.— Vol.  IX.       86 
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ment  between,  the  parties,  does  not  leave  the  defendant 
at  liberty  to  insist  that  the  written  contract  required  the 
plaintiffs  to  do  it  at  their  expense. 

As  to  the  final  certificate  of  the  architect,  in  the  case 
of  each  payment  prior  to  the  last,  a  certificate  was  pro- 
duced, on  which  the  defendant  paid,  without  objection, 
and  no  question  can  arise  as  to  their  sufficiency. 

By  the  contract,  the  last  payment  of  13,000  is  payable 
'^  when  all  the  works  are  completely  finished  and  certified 
by  the  architect  to  that  effect."  The  certificate  given  is, 
*'  that  Messrs.  Stewart  &  Howell  have  completed  the  mason 
work  to  your  building  in  Leonard  street." 

*'  Complete,"  in  common  parlance,  means  "  having  no 
deficiency,  perfect,"  and  the  verb,  to  complete,  means*' to 
finish,  end,  perfect."  ( Web.  unabridged.)  It  fairly  imports 
that  the  building  was  completed  to  the  satisfaction  of  the 
architect,  as  he  gave  the  certificate,  and  also,  that  in  his 
judgment,  it  was  completed  in  accordance  with  the  plans 
and  specifications.  The  contract  does  not  require  that  the 
certificate  shall  contain  the  words,  "  the  works  are  com- 
pletely finished."  Any  words,  of  clearly  equivalent  import, 
are  sufficient.  The  completed  building,  includes  "the 
works,"  and  when  it  was  completed,  according  to  the  ordi- 
nary acceptation  and  meaning  of  that  word,  it  was  com- 
pletely finished; — completely,  means,  "fully,  perfectly, 
entirely."  That  it  was,  in  fact,  finished  in  every  respect, 
according  to  the  contract,  when  the  certificate  was  given, 
is  free  fi'om  doubt.  The  architect  testifies  that "  the  mason 
work  was  completed  from  the  15th  to  the  20th  of  March." 
I  think,  therefore,  that  there  is  no  defect  in  the  terms  of 
the  certificate,  which  is  an  answer  to^this  action. 

My  conclusion  is,  that  there  is  no  ground  which  will 
justify  the  Oourt  in  interfering  with  the  judgment,  and 
that  it  should  be  affirmed. 

MoNGRiEF,  J.|  concurred  in  this  opinion.  Judgment 
affirmed. 
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BOBEBT  M.  Hbnning,  survivoF,  &c.,  Plaintiff  and  Appel- 
lant, V.  The  New  Yobk  and  New  Havek  Bailboad 
Company  et  al.^  Defendants  and  Eespondents. 

1.  The  possession,  by  the  transfer  agent  of  a  corporation,  of  the  transfer  books 
of  its  stock,  and  his  authority  to  allow  them  to  be  used,  do  not  constitute 
the  indicia  of  an  authority  to  make  representations  as  to  the  ownership  of 
stock,  so  as  to  render  the  company  liable  for  the  falsity  of  sucli  representa- 
tions made  by  him. 

2.  Nor  does  mere  permission,  given  by  the  agent^  to  enter  upon  such  books  a 
transfer  of  reputed  stock,  there  being  no  new  certificate  given,  amount  to 
a  representation  by  him  that  the  person  making  the  transfer  was  the  owner 
of  any  genuine  stock. 

(Before  Robertson  and  WmrE,  J.  J.) 

Heard,  March  11,  1862;  decided,  April  12,  186^ 

This  action  was  brought  by  John  O.  Woodruff  and 
Bobert  M.  Henning,  against  the  New  York  and  New 
Haven  Baikoad  Company,  Luther  0.  Clark,  Edward 
Dodge,  Joseph  W.  Clark,  Jay  Cooke,  Thomas  P.  Hun- 
tington and  John  D.  Maxwell,  to  recover  for  fraudulent 
representations  which  plaintiffs  alleged  had  been  made  by 
the  defendants,  through  their  transfer  agent,  Eobert  Schuy- 
ler, and  involved  the  question  as  to  the  liability  of  the 
compauy  on  account  of  the  spurious  stock  issued  by  Schuy- 
ler. The  facts  relative  to  this  transaction  fully  appear  in 
the  Mechanics'  Bank  case,  4  Duer,  430,  and  13  N.  Y.,  599. 

It  appeared  on  the  trial,  in  substance,  that  on  the  23d 
June,  1854,  E.  W.  Clark,  Dodge  &  Co.,  as  agents  of  the 
plaintiffs,  doing  business  under  the  name  of  Woodruff  & 
Co.,  were  applied  to  by  Gouverneur  Morris  for  a  loan  of 
$20,000  on  a  certificate  for  two  hundred  and  seventy  shares 
of  the  company's  stock,  dated  that  day,  (being  one  of 
Schuyler's  fraudulent  issues,)  and  that  upon  the  faith  of  it, 
and  after  insisting  that  the  stock  should  be  transferred  to 
them  on  the  books  prior  to  making  the  loan,  they  agreed 
to  make  such  loan  for  sixty  days,  without  any  knowledge 
of  the  true  character  of  the  certificate,  and  believing  it  to 
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be  genuine.  The  stock  was  duly  transferred  into  the  name 
of  E.  W.  Olark,  Dodge  &  Co.,  the  same  day,  by  the  usual 
transfer,  executed  in  the  office  of  the  company,  the  trans- 
action being  superintended  and  consented  to  by  the  usual 
clerk  in  the  transfer  office,  but  no  new  certificate  was  taken 
out.  The  loan  was  then  made,  and  Morns  not  having 
repaid  it,  and  the  company  havitig  declined  to  recognize 
the  certificate  or  to  admit  the  right  of  the  plaintiff  to  the 
stock,  this  action  was  brought,  claiming  that  the  company 
was  liable  in  an  action  on  the  case,  for  the  fraud  of  Sdiuy- 
ler  in  inducing  the  loan  upon  the  Mth  of  the  false  and 
fraudulent  certificate  and  transfer  of  the  two  hundred 
and  seventy  shares. 

The  cause  was  tried  at  a  Special  Term,  held  by  Mr.  Jus- 
tice WooDBUFF,  without  a  Jury,  on  the  14th  of  Jannaiy, 
1860,  and  a  decision  was  rendered  in  favor  of  the  defend- 
ants, dismissing  the  complaint,  with  costs ;  the  Court  hold-^ 
ing  that  the  case  came  within  the  principles  declared  by 
the  Court  of  Appeals  in  the  case  of  the  Mechanics'  Bank 
against  the  same  defendants,  (13  N.  Y.,  [3  Kern.]  599.) 

After  judgment  had  been  entered,  the  plaintifF",  Wood- 
ruff, died,  and  the  action  was,  by  order  of  Court,  continued 
in  the  name  of  Henning,  as  survivor,  and  he  took  the 
present  appeal  from  the  judgment. 

Walter  Rutherfurd^  for  plaintiff,  appellant. 

I.  The  principal  is  liable,  civilly,  to  third  persons  for  the 
frauds,  &c.,  of  his  agent  in  the  course  of  his  business, 
although  the  principal  did  not  authorize  or  know  of  them. 
(Story  on  Agency,  555,  ^^  452,  and  cases  cited ;  2  Strange, 
653.) 

II.  These  corporations  act  wholly  by  agents.  As  a 
necessary  correlative  to  the  principle  of  the  exercise  of 
corporate  powers  by  representatives,  is  the  recognition  of 
a  corporate  responsibility  for  their  acts.  For  acts  done  by 
their  agents,  either  in  contractu  or  dfelicto,  in  the  course  of 
its  business,  and  other  employment,  the  corporation  is 
respensible.  (Tarharough  v.  The  Bank  of  England,  16  East, 
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6;  Eastern  Caunties  Baihvay  v.  Broam^  2  Bug.  L.  Ss  E*, 
406;  Philadelphia,  WUmington  &  Baltimore  Railroad  Cowr 
fony  v.  Quigley,  21  How.  [U.  S.],  207;  National  Exchange 
Co.  of  Glasgow  y.  Drew,  2  Macqueen,  House  of  Loids 
Oases,  103;  S.  C,  32  Bag.  L.  &  E.,  1.) 

HI.  Where  one  of  two  inDocent  parties  must  suffer  by 
the  misconduct  of  another,  the  party  who  intrusted  that 
other  should  bear  the  loss.  (Judge  Dekio,  in  the  case  of 
Farmers^  &  Mechanics^  Bank  v.  Butchers^  &  Drovers^  Bank^ 
4  EeruM  624.) 

lY.  Where  a  false  represaitation  is  made  knowingly,  to 
which  another  gives  credit,  and  damage  is  suffered,  he  has 
a  remedy  by  action  against  the  person  who  has  made  the 
representation.  {Zabriskie  v.  Smith,  3  Eeru.,  323;  Me^ 
ekanics*  Bank  of  Brooklyn  v.  Townsend,  17  How.  Pr.,  569 ; 
^  Cross  y»  Sackett,  6  Abb.  Pr.,  247;  National  Exchange  Com- 
jfany  v.  Drew,  32  Eng.  L.  &  E.,  4 ;  Gerhard  v.  Bates,  20  Id.| 
130;  Denton  y.  Great  Northern  Railway,  34  Id.,  154.) 

y.  Schuyler  was  the  president  and  director  of  the 
defendants,  and  their  sole  and  only  transfer  agent  in  New 
York.  He  alone,  in  New  York,  could  make  representations 
on  behalf  of  the  company,  as  to  who,  by  the  books  of  the 
company,  were  the  stockholders ;  in  no  other  way  cotild 
third  persons  possibly  ascertain  that  jGEtct.  It  was  directly 
within  tl^e  scope  of  his  authority,  and  within  the  defined 
limits  of  his  duty.  The  company  held  him  out  as  comp^ 
tent  to  be  trusted,  and  thereby,  in  effect,  warranted  his 
fidelity  and  good  conduct  in  all  matters  within  the  scope  of 
the  agency.  (Farmers^  &  Mechanics*  Bank  y.  Butchers*  & 
Drovers'  Bank,  4  Eem.,  624;  16  N.  T.  E.,  126;  Stoney  v. 
American  Life  Insurance  Company,  11  Paige,  635;  Sem 
y.  Nichols,  1  Salk.,  289 ;  North  River  Bank  y.  Aymdur,  3 
Hill,  262;  Thompson  y.  BeU,  26  Eng.  L.  &  Eq.,  536;  North- 
rop y.  Curtis,  5  Oonn.  B.,  246 ;  Aug.  &  A.  on  Oorp.,  588 ; 
Bulkley  y.  Derby  Fishing  Co.,  2  Oonn.  B.,  252;  Oxford 
Turnpike  Co.  y.  Bunnd,  6  Id.,  552;  Bank  of  Bengal  y. 
East  India  Co.,  2  Enapp  P.  0.,  245 ;  Foster  y.  JEssex  Bank^ 
17  Mate.  E.,  479.) 


286         OASES  m  THE  StJPERIOE  COURT. 

Hennin^  v.  New  York  &  New  Haven  Bailroad  Compaoy  et  aL 

• . 

YI.  WbeQ  the  purchaser  of  an  instriiment  not  negoti- 
able wishes  to  exercise  extreme  caution,  he  will  inquire 
of  the  maker,  and  procure  his  admission  of  its  yalidity 
and  his  assent  to  the  transfer,  and  having  done  so,  an 
estoppel  will  arise  in  his  favor,  not  because  he  has  invested 
his  money  in  the  purchase,  but  because  he  purchased  after 
procuring  such  admission  or  consent,  and  upon  the  faith 
thereof.  In  this  case,  the  plaintiffs  did  procure  from  the 
defendant  an  admission  of  the  validity  of  their  shares,  in 
the  proper  and  authorized  manner,  from  the  agent  intrusted 
by  them  with  the  transfer  books  of  the  company,  who 
alone  was  authorized  to  make  this  admission  entirely 
within  the  scope  of  his  authority,  and  an  assent  from  this 
agent  to  a  transfer  of  the  shares  to  them,  and  parted  with 
their  money  on  the  faith  of  such  admission  and  transfer. 

VII.  The  act  of  Schuyler,  in  this  -case,  was  authorized 
by  the  by-laws,  and  the  company  is  bound  by  the  act,  as 
to  all  persons  dealing  in  good  faith  with  the  transfer  agent 

1.  It  is  incumbent  on  a  corporation  not  to  permit  a 
transfer  of  stock  until  they  are  satisfied  of  a  party's 
authority  to  transfer.  (Angel  &  Ames  on  Corp.,  588; 
PoUock  V.  National  Bankf  3  Seld.,  274.) 

%.  The  power  to  regulate  the  transfer  of  stock,  was 
given  for  the  security  and  benefit  of  the  company. 

3.  The  object  of  the  Legislature  in  authorizing  the 
company  to  make  by-laws  for  the  transfer  of  stock,  was 
to  give  facility  to  its  transfer.  This  facility  of  transfer  is 
one  of  the  advantages  of  this  species  of  property ;  and 
would  be  entirely  destroyed,  if  a  purchaser  should.be 
required  to  look  to  the  regularity  of  all  previous  transfers. 
{Davis  V.  Bank  of  England,  2  Bing.,  393.) 

4.  The  transferring  the  shares  of  the  capital  stock  on 
the  books  of  the  company,  is  a  matter  of  ordinary  occur- 
rence, and  in  the  absence  of  any  proof  to  the  contrary,  it 
may  be  fairly  presumed  that  the  principal  o£9cer,  or  clerk 
in  attendance  at  the  transfer  office  of  the  company,  during 
the  usual  iiours  of  business,  is  authorized  to  permit  su(^ 
a  transfer.    The  charter  of  the  company  in  the  present 
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case  having  authorized  the  owners  of  stock  to  sell  and 
transfer  it  on  the  books  of  the  corporation,  it  is  the  duty 
of  the  directors  to  see  that  some  proper  officer  of  the 
company  is  usually  in  attendance,  duly  authorized  to 
allow  such  transfers,  when  proper  to  be  made,  and  it  is  no 
excuse  to  say,  that  they  have  neglected  that  duty.  {Com. 
Bank  of  Buffalo  v.  Kortright,  22  Wend.,  351.) 

5.  It  is  no  excuse  for  the  company,  that  the  act  of  the 
agent  was  willfully  or  fraudulently  done  without  the  know- 
ledge or  consent  of  the  company. 

6.  A  corporation  must  act  by  agents.  The  authorized 
act  of  those  agents  within  the  scope  of  their  authority  is 
the  act  of  the  corporation.  {Bank  of  United  States  v.  Davis^ 
2  Hill,  451 ;  Corn  Exchange  Bank  v.  Cumberland  Coal  Co., 
1  Bosw.,  434 ;  Oldfield  v.  New  York  &  Harlem  B.  B.  Co., 
UN.  Y.  E.,  310;  Weed  v.  Panama  B.  22.,  17  N.  T.  E., 

362 ;   Blackstock  v.  Neiv  York  &  Erie  B.  Co.,  20  N.  7^     .^ 
E.,  48  ;  National  Exchange  Co.  v.  Drew,  32  EnffiHCiii\ic •  l'  V 
and  Eq.  E.,  9.)  ^<^^ '         s  xX 

VIII.  The  fact  that  the  defendants  are  Uajflqtii  this,v\S'        \ 
action  has  been  judicially  determined  by  a  Cofclht)f  c^^      ,  \    j 
petent  jurisdiction  upon  this  identical  stock  anaS^i^a^er,  rxj^^^    } 
upon  the  same  facts,  since  the  trial  of  this  action.  \       \^ '      / 


WiUiam  Curtis  Noyes,  for  defendants,  respondents^ ' '  '*^ 

I.  The  certificate  given  by  Schuyler  to  Morris,  dated 
Jane  23d,  1854,  for  270  shares,  was  void.  {Meclianics^ 
Bank  v.  N.  Y.  &  N.  H.  B.  B.  Co.,  3  Kern.,  599 ;  N.  Y.  & 
N.  H.  B.  B.  Co.  V.  Schuyler,  17  N.  Y.  E.,  592.)  These  deci- 
sipns  have  been  followed  by  the  United  States  Gircuit 
Oourt,  (Nelson  J.)  in  lUius  y.  The  same  defendants. 

U.  There  was  no  proof,  nor  did  the  Judge  find,  that  any 
representation  whatever  was  made  by  the  company,  or 
by  its  transfer  agent,  or  any  other  of  its  officers,  that 
Morris  was,  at  the  time,  the  owner  or  proprietor  of  the 
shares  he  assumed  to  transfer.  Huntington,  tha  clerk, 
was  simply  permitted  to  execute  a  transfer  in  the  office 
of  the  company  under  the  power  given  by  Morris. 
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m.  Ifeither  Schuyler,  nor  any  clerk  representing  hioi 
had  authority  to  malie  any  representation  binding  upon 
the  company  in  respect  of  stock  or  a  certificate  of  stodc, 
beyond  the  legal  capital  authorized  by  the  charter  of  the 
company.  As  transfer  agent,  Schuyler  had  no  other  power 
than  to  make  a  certificate  for  lawful  shares  of  the  company, 
after  an  owner  of  them  had  duly  tran^erred  them  to  the 
I>erson  to  whom  the  certificate  was  made ;  the  making  of 
such  transfer  being  a  condition  precedent  to  the  perforjn- 
ance  of  any  act  by  Schuyler. 

lY.  No  estoppel  against  the  company  from  the  issuing 
of  the  certificate  by  Schuyler,  or  from  the  acquiescence  of 
his  clerk,  in  permitting  a  void  transfer  to  be  executed  in 
his  presence  in  the  o£9ce  of  the  company.  Neither  of  them 
had  any  authority  to  do  any  act  creating  an  estoppel  in 
reference  to  the  stock  or  certificates.  {FairtiUe  v.  OUbertj 
2Durnf.  &  East,  171;  Day  v.  Green,  4  Gushing,  433; 
Howard  v.  Hudson,  2  Q.  B.,  1 ;  Carpenter  v.  StUweU,  1 
Kern.,  73,  74 ;  Freeman  v.  Cook,  2  Exch.  B.,  654 ;  Frost 
V.  Saratoga  Mut.  Ins.  Co.,  5  Denio,  157.) 

By  the  Court — Bobbbtson,  J.  The  Eeferee  has  not 
found  in  this  case  that  any  certificate  of  stock  was  issued 
to  Mr.  Morris  before  the  advance  by  the  plaintiflf's  agents, 
and  Ihe  evidence  is  clear  that  such  advance  was  made 
immediately  after,  and  solely  on  the  faith  of,  the  transfer 
on  the  books  of  the  company,  by  Mr.  Morris,  to  the  plain- 
tiff's agents.  The  only  representation,  therefore,  by  the 
company  or  any  of  its  agents,  of  the  holding  of  any  stock 
by  Mr.  Morris,  was  that,  if  any,  arising  from  the  permis- 
sion by  the  transfer  clerk  to  him  to  transfer  reputed  stock, 
on  a  transfer  book  kept  in  the  company's  office.  No  sub- 
sequent recognition  of  that,  by  the  issue  of  a  new  certifi- 
cate, operated  to  deceive  the  plaintiff's  agents  before  the 
advance  of  the  lAoney. 

The*  case  is,  therefore,  distinguishable  from  the  case  of 
the  Mechanics'  Bank  against  the  present  defendants,  (3 
Kern.,  599,)  solely  by  the  fact  that  the  transfer  clerk  of  the 
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latter  permitted  an  entry,  to  be  made  in  a  transfer  book 

k6i)t  in  their  office,  of  as  mnoh  stock  as  was  contained  in 

tke  eporioos  certificate.    It  is  trne  that  case  may  not  have 

gone  the  length  of  deciding  that  the  company  conkl  n<rt 

have  anthorised  its  officers  and  agento  to  bind  it  by 

representations  as  to  the  ownership  of  its  stock  by  persons 

who,  in  fact,  did  not  hold  any,  and  thos  become  liable  to 

those  injnred  by  reliance  on  such  representations  for  dam^' 

ages  sustained  by  them.    Bnt  I  imderstand  the  Ooart  to 

have  held,  that  tiie  transfer  agent,  (Schuyler,)  was  not  so 

anthorized  in  fact,  and  that  the  company  did  not  give  him 

tiie  appearance  of  having  such  authority,  or  hold  him  out 

to  the  world  as  having  it,  by  placing  him  in  the  position 

•f  trust  and  confidence  they  did.    The  language  of  the 

pievailing  opinion  is :  ''  The  power  of  the  agent  to  charge 

**  his  principals,  by  doing  a  wrong,  must  be  traced  dis- 

"  tinctly  to  his  authority,  and  it  cannot  be  referred  to  an 

^'  increased  facility  for  imposing  on  the  credulity  of  others^ 

**  derived  incidentally  from  hie  appointment  to  a  situation 

^oftrustV    This,  of  course,  is  entirely  independent  of 

the  question  whether  the  false  statement  was  culpable  or 

i&nooent.  * 

The  question  of  fact,  therefore,  arises  in  this  case, 

whether  the  company,  in  fact,  gave  any  power  to  the 

transfer  agent  or  his  derk  who  had  charge  pf  the  transfer 

book,  to  represent  to  any  one,  that  another  person  owned 

shares  of  stock  in  the  company.    If  not,  the  questions 

of  law  arise,  whether  the  possession  of  the  transfer  books 

and  authority  to  allow  them  to  be  used,  constituted  the 

iMdi^  of  an  authority  so  to  represent,  and  whether  per-^ 

mission  to  Mr.  Morris  to  enter  a  transfer  on  such  books, 

and  his  subsequent  entry,  constituted  such  a  representa-. 

tion.    There  was  no  evidence  of  any  direct  authority  to 

make  such  representationu    In  the  case  already  referred  to, 

it  was  held  tiiat  even  the  authority  of  the  agents  who 

ngneid  the  certificates  of  stock,  to  do  so,  being  Jimited 

by  the  necessity  of  actual  ownership  of  sudi  stock,  by 

tbe  person  whom  he  therein  certified  to.be  the  bol4oilPt'SiP<^]^ 
Bosw.— Vol.  IX.      ^7 
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certificate's  were  not  suflScient  to  bind  the  company  as  a 
representation  that  such  person  owned  it;  and  that  all 
assumptioo  that  the  agent  appeared  from  his  position  to 
have  such  authority,  was  unwarranted.  The  same  reason- 
ing must  apply  to  the  possession  of  the  transfer  books ;  and 
an  authority  of  the  transfer  agent  to  permit  a  transfer, 
accompanied  with  such  possession,  does  not  amonnt  to  such 
indicia  of  authority  to  certify  to  ownership  of  stock,  as  to 
fix  a  liability  upon  the  defendants.  Of  course,  if  it  does 
not,  the  mere  permission  to  enter  the  transfer  would  not 
be  equivalent  to  a  representation  that  Mr.  Morris  owned 
the  stock  in  question.  Possibly  the  effect  might  have 
been  different,  had  a  new  certificate  been  issued  after  the 
transfer  on  the  faith  of  which  the  advance  was  made.  But 
that  is  not  this  case. 
The  judgment,  therefore,  must  be  affirmed,  with  costs. 


John  W.  Qbakt,  Plaintiff  and  Bespondent,  v.  Daytd  J). 
Page  et  al..  Defendants  and  Appellants. 

1.  The  plaintiff  having  a  fund  in  the  hand&  of  the  defendants,  his  bankers^ 
^  directed  them  to  place  the  same  to  the  credit  of  accounts,  to  he  opened  bf 
them  for  the  purpose,  in  the  names  of  his  children,  who  were  of  tender 
years;  but,  after  the  defendants  had  done  so,  they  continued  to  recognise 
the  authority  and  directions  of  the  plaintiff  in  the  management  of  the  fund, 
and  it  did  not  appear  that  he  had  been  indebted  to  the  children  or  had 
received  any  consideration  upon  tlie  transfer  of  the  credits,  or  that  the  chil* 
dren  ever  had  notice  thereof  or  received  possession  of  the  securities. 

Hddf  tliat,  notwithstanding  such  change  in  the  accounts^  the  plaintiff 

could  maintain  an  action  in  his  own  name,  to  recover  from  the  defendants 

the  balance  due  thereon.  P 

%  The  change  in  the  aecounts^  under  such  circumstances^  is  neither  a  uimsfer 

of  the  fund  or  securities  themselves,  nor  a  gift  in  preaerUi  nor  in/tUuro.  (Per 

MOKXLL^  J.) 

S.  The  defendants  having  failed  in  business  while  indebted  to  the  plainU£^  set 
apart  certain  claims  as  security  for  the  debt,  and  on  compromising  them, 
receiving  in  part  cash  and  in  part  a  promissory  note,  wrote  to  him  that 
they  had  done  so,  and  remitting  the  cash,  and  saying  that  these  "  must  be 
received  in  full  of  your  debt    *  *  *    Tou  will  please  send  a  proper  dis- 

.  charge.**  The  plaintiff  replied,  acknowledging  the  receipt  of  the  remittance^ 
and  saying,  *'  I  desire  this  to  serve  you  as  a  receipt  until  you  forward  me 
the  balanee  and  such  releases  as  you  desire  me  to  execute." 
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Hdd,  that  this  was  not  an  accord  and  satisfocUou,  and  was  no  defense  Co 
plaintiff's  action  to  recover  the  balance. 

(Before  all  the  Justices.) 

Heard,  March  8,  1862;  decided,  AprU  26,  1862. 

Tms  is  an  appeal  by  the  defendants,  Daniel  D.  Page  and 
Henry  D.  Bacon,  from  a  judgment  entered  upon  the  report 
of  John  O.  Sargeant,  Esq.,  a  Beferee,  in  favor  of  the  plain- 
tiff, against  the  defendants,  on  the  16th  of  May,  1861,  for 
$15,627.98. 

The  action  was  brought  i^ainst  Daniel  D.  Page,  Henry 
D.  Bacon,  David  Chambers,  Henry  Haight  and  Frauk  W. 
Page,  copartners,  doing  business  as  bankers  at  San  Fran- 
cisco, to  recover  a  balance  of  upwards  of  $52,000,  alleged 
to  be  due  from  the  defendants  to  the  plaintiff,  for  moneys 
collected  and  received  by  them  from  and  for  the  account 
of  the  plaintiff.  It  appears  that  during  the  years  1852-3- 
4  and  5,  the  plaintiff  deposited  with  the  defendants  large 
amounts  of  moneys,  and  securities,  for  collection  and  in- 
vestment, and  which,  from  time  to  time,  were  received, 
collected  and  invested  by  the  defendants.  The  defendants 
denied  any  indebtedness,  and  alleged  that  all  the  collec- 
tions and  investments  made  by  them,  were  as  the  agent  of 
the  plaintiff  and  at  his  risk.  They  further  alleged,  that 
from  and  after  November  1st,  1852,  the  investments  of 
the  plaintiff's  moneys  in  their  hands,  and  the  income  and 
interest  upon  the  same,  were  made,  by  the  plaintiff^s  direc- 
tions, in  the  names  respectively  of  M.  A.  Geary,  E.  B. 
Geary  and  W.  L.  Geary,  the  plaintiff's  children,  who  wero 
minors.  That  thereupon  the  accounts  between  the  plain- 
tiff and  defendants  were  closed  upon  their  books,  and 
thereafter  they  became  debtors  of  said  M.  A.,  E.  K.  and  W. 
L.  Geary,  respectively.  The  defendants  further  alleged, 
that  in  May,  1855,  they  placed  in  the  hands  of  the  defend- 
ant, Henry  Haight,  the  note  of  Henry  A.  Lyons,  for  six 
thousand  dollars,  and  six  thousand  dollars  in  cash,  to  be 
paid  to  the  plaintiff,  for  and  on  account  of  E.  B.  and  W. 
L.  Geary,  and  that  the  same  was  received  and  accepted  by 
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tiie  {dttiutiff  in  fall  satisfaction  and  discharge  of  the  indebt- 
edness of  the  defendants  to  the  plahitiff. 

The  Eeferee  found,  among  other  fiicts,  that,  by  the  direc- 
tion of  the  plaintiff,  a  portion  of  the  proceeds  of  tlie 
securities  in  the  hands  of  the  defendants  were  placed  by 
them  to  the  credit  of  accounts  opened  in  the  names, 
respectively,  of  M.  A.  Geary,  W.  L.  Geary  and  B.  E-  Geary, 
and  that  the  balance  was  ultimately  transferred  to  an 
account  opened  in  the  joint  names  of  E.  B.  and  W.  L. 
Geary,  subject  to  the  directions,  orders  and  agreement  of 
the  plaintiff;  that  neither  E.  E.  nor  W.  L.  Geary  was  ev^ 
in  possession  of  any  of  the  vouchers,  moneys  or  securities, 
or  had  any  notice  of  the  opening  of  any  account  in  their 
name,  and  that  all  the  moneys  credited  in  these  accounts 
were  held  by  the  defendants  as  the  property  of  the  plain- 
tiff and  subject  to  his  order.  The  Eeferee  found  due  to 
the  plaintiff*  the  sum  of  $14,808.43,  for  which  he  directed 
judgment.  The  defendants  excepted  to  the  several  find- 
ings of  fact  and  conclusions  of  law  of  the  Eeferee. 

•   J.  Larocque,  for  defendants,  appellants. 

I.  By  the  correspondence  and  accounts  in  evidence  by 
which  the  engagements  of  the  parties  were  contracted  and 
their  rights  were  fixed,  Page,  Bacon  &  Co.  became  debt- 
ors to  E.  E.  &  W.  L.  Geary,  and  liable  to  account  to  them 
for  all  the  funds  and  securities  in  question,  and  the  relation 
of  debtor  and  creditor  does  not  exisfc  between  them  and 
the  plaintiff.  {Del  &  Hud.  Canal  Co.  v.  Westchester  Co. 
Bank^  4  Denio,  97;  Weston  v.  Barker ^  12  Johns.,  276; 
Barlcer  v.  Buekliny  2  Denio,  45 ;  Schermerhom  v.  Tander^ 
heyden^  1  Johns.,  139;  Ehcood  v.  Monk,  5  Wend.,  235.) 

II.  The  letters  of  the  plaintiff  are  conclusive  upon  him 
that  he  procured  these  engagements  to  be  contracted  by 
Page,  Bacon  &  Co.,  to  E.  E.  &  W.  L.  Geary,  upon  fiill 
consideration,  to  wit:  An  equivalent  amount  of  money 
due  by  him  to  E.  E.  &  W.  L.  Geary,  as  their  guardian,  and 
which  he  was  liable  to  account  for  and  pay  to  them ;  and 
having  procured  their  engagements  to  those  parties,  to  be 
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oontraeted  on  the  faitli  of  those  letters  and  assurances,  he 
is  now  stopped  from  denying  or  retracting  them.  {OilMand 
V.  Failmffj  5  Denio,  308;  Toti^nsend  v.  OUn,  5  Wend.,  207; 
2>ieirick  v.  Bichley,  2  Hill,  271 ;  Vroani  v.  Tan  Harney  !(► 
Paige,  549;  Hastnian  v.  TutUe^  1  Oow.,  248;  Mitter  v. 
Waison,  4  Wehd.,  267;  Dezett  v.  OdeU,  3  Hill,  215.) 

m.  The  engagements  thus  entered  into  between  the^ 
plaintiff  and  Page,  Bacon  and  Oompany,  wonld  be  equally 
conclusive  upon  the  latter,  in  a  suit  by  E.  B.  and  W.  K 
Geary  against  them,  and  would  estop  them  to  deny  that 
the  fonds  and  securities  are  the  property  of  E.  B.  and  W. 
L.  Geary.  (Ssune  cases.) 

IV.  Even  if  the  plaintiff,  John  W.  Oeary,  were  at  liberty 
to  deny,  and  had  denied,  (neither  of  which  is  the  case,)  the 
fact  that  he  had  thus  had  full  consideration  forthe  engage- 
ments thus  contracted  by  the  defendants  to  E.  B.  and  W. 
L.  Oeary,  at  his  request,  and  in  consideration  of  the  funds 
thus  deposited  with  the  defendants  by  him,  it  would  be  a 
gift,  exeeated  by  the  delivery  to  and  deport  with  the 
defendants  for  the  beuefit  of  the  donees,  and  equally  irre- 
vocable  by  the  plaintiff.  {Orangiae  v  Ardei^y  10  Johns.* 
293;  Oardmr  v.  Gardner,  22  Wend.,  526;  7  Paige,  112 1 
Orater  v.  Graver,  24  Pick.,  261 ;  Smith  v.  Smith,  7  0.  &  P., 
401 ;  Irons  v.  SmaBpiece,  2  B.  &  Aid.,  551.) 

y*  The  {>arol  evidence  of  the  plaintiff  as  to  his  commu- 
nication to  Henry  Haigbt,  on  the  Slst  of  January,  ^  1853, 
of  his  intention  of  deiiositing  and  accumulating  a  fund 
with  them,  in  the  names  of^  his  wife  and  of  his  sons  E.  B. 
and  W.  L.  Geary,  and  as  to  his  future  designs  in  the  dispo* 
ntion  of  that  fund,  is  inadmissible,  for  the  pui-pose  of 
adding  to,  varying  or  qualifying  the  engagements  after- 
wards contracted  in  writing,  between  the  parties.  (2  PhilL 
Ev.,  Edwards*  ed.,  635,  665,  673,  and  767;  EgUston  v. 
Knickerbocker ,  6  Barb.  S.  0.  B.,  458 ;  La  Farge  v.  Biokert^ 
5  Wend.,  187 ;  Creery  v.  HoUy,  14  Id.,  26 ;  TlUter  Co.  Bank 
V.  McFarlan,  3  Denio,  653 ;  Parkhurst  v.  Van  CorUanM^ 
1  Johns.  Cb.,  273 ;  Durgin  v.  Irdaadt  4  Kern.,  322 ;  Norttm 
7,  Wobdrnff,  2  Oomst,  163.) 
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YI.  Even  if  it  were  admissible  it  would  be  inapplicable, 
and  could  have  no  effect,  as  the  whole  subsequent  written 
correspondence  shows  that  the  transactions  which  after- 
wards did  take  place,  were  not  those  contemplated  in  such 
prior  conversation. 

VII.  He  nowhere  denies  in  his  evidence  that  he  did»  in 
point  of  fact,  owe,  as  guardian  to  B.  E.  and  W.  L.  Greary, 
the  full  amount  for  which  he  directed  his  funds  and  seen- 
rities  to  be  placed  to  their  credit.  All  that  he  does  deny 
is  that  the  identical  funds  and  securities  which  he  deposited 
were  their  property,  and  that  he  ever  intrusted  and  deli- 
vered to  them  the  proceeds  and  securities  received,  and 
that  he  owed  his  two  sons  so  large  an  amount  for  moneys 
received  from  the  estate  of  their  maternal  grandfather. 
He  may  well  have  owed  them  the  full  amount  received 
from  other  sources. 

YIII.  His  oral  testimony  cannot  avail  him  to  contradict 
his  deliberate  written  statements. 

IX.  It  is  impossible  for  the  plaintiff  to  recover  in  this 
suit,  brought  in  his  own  name,  and  for  his  own  benefit^ 
not  recognizing  the  existence  of  E.  B.  and  W.  L.  Geary, 
money  due  to  them.  For  that  purpose  suit  must  be  brought 
in  their  names  by  their  guardian.  {Genet  v.  Tallmadge^  1 
Johns.  Oh.  E,,  3;  JEvertson  v.  Evertson,  5  Paige,  644; 
Morreli  v.  Dickey,  1  Johns.  Gh.  E.,  153 ;  WLosikey  v.  Beid^ 
4  Bradford,  334 ;  Gode^  %%  115,  116.) 

X.  No  judgment  wliich  could  be  rendered  in  this  suit 
would  protect  the  defendants  against  a  suit  subsequently 
brought  by  E.  E.  and  W.  L.  Geary,  who  are  not  parties  to 
the  present  one,  and  consequently  could  not  bo  concluded 
or  in  any  manner  affected  by  the  judgment.  {Mayhee  v. 
Avery,  18  Johns.,  352 ;  Dale  v.  Rosevelt,  1  Paige,  35.) 

XI.  The  transaction  detailed  in  the  letters  of  September 
18,  1855,  September  19,  1855,  November  16,  1855,  and 
December  19,  1855,  amounted  to  a  good  and  valid  accord 
and  satisfaction  of  the  claim,  whether  considered  as  that 
of  the  plaintiff  or  of  E.  E.  and  W.  L.  Geary.  (Weed  v. 
EUiSj  3  Gaine's  E.,  253;  Anderson  v.  Highland  Turnpike  Co.t 
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16  Johns.,  86 ;  Frisbie  v.  Larned^  21  Wend.,  450 ;  Svan$ 
V.  Wells,  22  Id.,  324 ;  Douglass  v.  White,  3  Barb.  Gh.  B., 
621 ;  WOib  v.  GoUsmiXh,  2  Duer,  413 ;  KeUagg  v.  Richards, 
14  Wend.,  116 ;  Hiyyt  v.  Th(mpson\s  Ex'rs,  19  N.  Y.  E.,  207.) 
Xn.  After  the  opening  of  the  accounts  of  E.  B.  and 
W.  L.  Geary,  and  the  closing  of  his  own  with  the  defend- 
ants,  the  plaintiff,  in  all  his  correspondence  with  them, 
professed  to  act  in  behalf  of  E.  B.  and  W.  L.  Oeary,  and 
as  their  gnardian.  The  defendants  had  a  right  to  rely  on 
his  statements  in  that  respect,  and  to  make  him  the  remit- 
tances which  they  did;  but  this  gives  him  no  right  of 
action  against  them  in  his  own  name. 

E.  W.  Stonghton,  for  plaintiff,  (appellant,)  argued  that 
tbe  moneys  and  securities  were  the  property  of  the  plain- 
tiff and  at  all  times  remained  so,  and  that  there  had  been 
no  accord  and  satisfaction. 

By  the  Ooukt — Monell,  J.  The  finding  of  the  Beferee 
that  neither  E.  B.  Geary,  nor  W.  L.  Geary  was  ever 
in  pos^s^on  of  any  of  the  vouchers,  securities  or  moneys 
deposired  by  their  father,  with  the  defendants,  appears  to 
be  fully  sustained  by  the  evidence.  All  the  dealings  with 
resi)ect  to  these  funds  were  with  tbe  plaintiff.  No  corres- 
pondence or  other  evidence  showed  any  notice  whatever  to 
the  plaintiff's  children  of  the  deposit  in  their  favor,  nor 
does  it  appear  that  their  right  to  the  fund,  was  admit- 
ted or  recognized  by  the  defendants  at  any  time  during 
the  series  of  years  of  their  dealings  with  the  plaintiff.  The 
instructions  of  the  plaintiff  to  transfer  the  accounts  to 
the  names  of  his  children  were  followed  by  the  defendants 
and  were  recognized  by  them  as  the  directions  of  one  hay- 
ing authority  to  give  them.  The  defendants  never  took 
any  steps  to  apprize  the  plaintiff's  children  of  the  transfer 
of  these  funds  to  their  account,  but  constantly  recognized 
and  admitted,  by  their  acts  and  correspondence,  the  abso- 
lute domini6n  and  authority  of  the  plaintiff  over  them. 
It  is  not  necessary  to  inquire  into  the  motive  of  the  plain- 
tiff in  directing  the  transfer  of  the  securities,  &c.,  to  his 
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obiidren.  The  most  that  can  be  daimed  by  the  de&ndanH 
is,  tbat  it  was  iutended  aa  a  ff^ft  ^^  the  plaintiff  to  his 
ehildreD.  Th^re  does  not  appear  to  have  been  any 
indebtedness  of  the  plalptiff  to  his  sons,  or  any  obligAfcioOt 
express  or  implied,  legal,  eqaitable  or  othenv1se»  fh>m 
"which  it  might  be  inferred  that  he  designed  to  pay  or 
extinguish  such  debt  or  obligation,  and  which  might  ham 
raised  an  implied  assnmpsit  ia  their  lavor*  His  childraB^ 
at  the  time  of  the  transfer,  were  of  very  tender^years,  and 
there  is  no  evidence,  other  than  that  the  tsaBsiec  was  the 
voluntary  act  of  the  plaintiff,  without  peoaniary  oonsidaraf 
tion,  and  without  losing  or  intending  to  lose  isolate 
control  over  the  funds.  But  t&e  Beferee  has  further  found, 
ihat  all  the  moneys  at  any  time  due  or  payable  on  any  of 
the  accounts^  were  held  by  the  defendants,  as  the  property 
of  the  plaintiff,  and  subject  to  his  order.  The  evictence 
shows,  that  notwithstanding  the  plaintiff's  direetiOtts  to 
the  defendants,  to  open  accounts  in  the  names  of  his  two 
sons,  he  still  continued  the  owner  of  the  funds  and  securi- 
ties. The  plaintiff  distinctly  testifies,  that  at  no  time  did 
they  cease  to  belong  absolutely  to  him ;  and  this  Aust  be 
held  to  be  so,  unless  the  law  upon  the  facts  adjudges 
it  otherwise.  If  oral  testimony  of  the  intention  of 
the  party  is  to  govern,  the  plaintiff  was  the  owner  of  the 
funds.  It  cannot,  I  think,  be  pretended  that  the  mere 
instruction  of  the  plaintiff  to  open  these  accounts  in  the 
names  of  his  two  children,  was  a  transfer  to  them,  ipso 
facto,  of  the  funds  and  securi  ties  themselves.  There  was  no 
debt  to  pay  and  therefore  no  consideration  for  the  transfer. 
1?he  defendants'  counsel  has  referred  us  to  a  number  of 
cases,  to  establish  his  proposition,  that  by  the  transfer,  the 
nflation  of  debtor  and  creditor  arose  between  the  defend- 
ants and  E.  E.  &  W.  L.  Geary,  and  that  they  became 
liable  to  account  to  them  for  all  the  funds  and  securi- 
ties in  question.  Those  were  all  cases  of  promises  made 
to  another  for  the  benefit  of  a  third  person,  and  it  was 
held  that  an  action  for  money  had  and  receivgd  would 
lie.    But  in  all  those  cases,  it  is  to  be  observed  there  was 
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a  good  ooiifiideiation  moving  betw^een  the  i>ersou  to  whom 
the  pcomise  was  made  and  the  third  p^ssoo  for  whom  it 
was  made.  There  was  no  debt  due  from  the  plaintiff  to 
his  childi^},  which  would  be  a  conaderation  for  the  trans- 
fer^ and  whieh  might  imply  a  promise  by  the  defendants  to 
pay.  (Judson  v.  Chray,  17  How.  Pr«,  289^  295,  and  cases  there 
eited.)  Besides,  no  case  can,  I  think,  be  found  where  this 
principle  has  been  applied  to  other  than  an  express  promise. 
The  d^endants  never  promised  to  pay  these  motieys  ot 
securities  to  the  plaintiff's  ebildren,  and  I  cannot  see  how^ 
npon  the  xurinciple  of  an  implied  assumpsit,  they  could 
leeover  them.  The  ease  of  Duncan  v.  Bates,  in  MSS.» 
decided  in  the  Supreme  Court  of  this  State  in  the  first 
district,  was  an  assignment  by  L.  O.  Wilson  &  Oo.  to 
Bates  Ss  Wilson  for  the  benefit  of  the  creditors  of  the 
assignors.  At  the  time  of  the  assignment,  the  assignors 
had  170,000  on  deposit  with  the  plaintiffs.  Notice  of  the 
aefi^&ment  was  given  to  the  plaintiffs,  and  they  were^ 
authorized  to  transfer  to  the  assignees  the  'deposit,  and  it 
was  80  transferred  on  the  p)ainti&'  books.  Snbseqnently, 
ereditcHTS  of  L.  O.  Wil^n  &  Go.  attached  the  fnuds  in  the 
plaintiife!  hands,  claiming  them  as  against  the  assignees. 
The  i^aintiffe  sought  to  interplead  the  assignees  and  attach-* 
ing  creditors,  in  order  that  it  might  be  determined  to  whom 
the  fand  belonged.  The  learned  Justice  who  delivered 
the  opinion  in  this  case  says  the  transfer  of  the  fund  to  the^ 
assignees  upon  the  cnrder  of  the  assignors  was  equivalent 
to  an  actual  payment  of  the  order  to  them,  and  a  new 
deposit  by  them  of  the  moneys,  on  their  own  account  On 
tbjs  ground  it  was  held  the  plaintiff  had  failed  to  show  cw 
qase  for  interpleading  the  defendants.  Although  the 
ground  upon  which  the  learned  Justice  put  his  decision 
does  not,  in  my  judgment,  aid  the  defendants'  view  of  this 
case,  yet  I  sholild  have  been  better  satisfied  if  it  had  been 
placed  u])on  another,  and  it  seems  to  me  firmer  ground. 
Here  was  a  general  assignment  for  the  benefit  of  creditors^ 
which  passed  to  the  assignees  all  the  property,  rights  and 
ehoses  in  action  of  the  assignors,  and  gave  to  the  assignees 
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the  right  to  immediate  and  absolute  possession.  Upon 
notice  to  Duncan  &  Oo.  of  the  assignment,  the  assignees 
became  vested,  not  only  with  a  property  in  the  funds,  but 
with  the  right  to  their  actual  possession.  This  they  held 
as  tnistee  for  the  creditors,  and  could  not  be  divested  of 
by  any  one  of  them.  The  order  was  unnecessary,  or  at 
most  auxiliary  to  the  assignment;  the  latter  conferring 
all  the  title  needed,  and  was  in  itself  a  perfect  defense 
to  the  claim  of  the  creditor.  The  case  I  am  now  con- 
sidering is  essentially  different  from  that  of  Duncan  v. 
Bates*  Here  there  was  no  assignment  of  the  funds — no 
rights  of  creditors  to  intervene — no  taking  possession 
by  the  plaintiff's  children — nothing  upon  which  they 
could  raise  any  legal  claim  whatever;  and,  therefore,  while 
fully  approving  of  the  conclusions  in  that  case,  I  cannot 
apply  them  to  the  facts  in  this  case. 

The  next  inquiry  is,  was  this  a  gift  to  the  plaintiff's 
children,  either  in  presenti  or  in  futuro.  That  the  plaintiff 
intended  ultimately  to  make  his  children  the  objects  of  his 
bounty,  is  perhaps  inferable  from  the  transactions  in  the 
case.  It  is  diflScult  to  discern  any  other  motive  for  the 
change  in  the  accounts  from  himself  to  his  children ;  but 
that  he  designed,  at  the  time  of  the  transfer,  to  donate  to 
bis  sons  the  funds  and  securities,  no  where  appears.  In 
order  to  constitute  it  a  valid  gift,  delivery  was  essential. 
A  mere  promise  or  declaration  of  an  intention  to  give, 
however  clear  and  positive,  w;ould  not  be  enough.  The 
intention  must  be  consummated  and  carried  into  effect  by 
those  acts  which  the  law  requires  to  divest  the  donor  of, 
and  invest  the  donees  with,  the  right  of  pro|>erty.  The 
donor  must  part  not  only  with  the  possession  of,  but  with 
the  dominion  over,  the  property.  {GUchrist  v.  Stevenson,  9 
Barb.,  9,  13;  Huntington  v.  GUmore,  14  Id.,  243,  246; 
Harris  v.  Clarke  3  Oomst.,  113;  Van  Deusen  v.  JRotvley,  4 
Seld.,  358.)  And  if  he  retains  authority  or  dominion  over 
the  subject  of  the  gift,  or  there  remains  in  him  a  locus 
penitentia,  there  is  not  a  perfect  and  legal  donation.  (Hitch 
V.  Davis,  3  Md.  Ohy.  Decis.,  266.)    That  the  plaintiff  did 
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retein  dominion  over  tbe  securities  and  moneys  in  the 
defendants'  hands,  is  abundantly  supported  by  the  proof  in 
the  case.  The  fund  was  always  held  subject  to  his  dire<;- 
tion  and  control;  payments  of  interest,  income  and  princi* 
pal  were  frequently  and  constantly  made  to  the  -plaintiff, 
and  no  doubt  suggested,  or  question  raised  as  to  his 
absolute  right  to  receive.  The  transaction,  therefore,  lacks 
the  principal  essential  in  a  gift,  namely,  delivery,  and  a 
loss  of  dominion  over  the  subject  of  the  gift.  Had  tho 
question  arisen  between  creditors  of  E.  E.  &  W.  L.  Geary 
and  the  defendants,  the  former  would,  I  think,  have  failed 
to  show  any  right  to  these  funds ;  how  much  less  can  the 
defendants  in  this  action  set  up  property  in  E.  B.  &  W.  L. 
Geary  as  a  defense  to  the  plaintiff's  claim.  After  so  fully 
and  freely  admitting  the  plaintiff's  light  to,  and  control 
over  these  funds  during  the  several  years  through  which 
the  transactions  run,  it  seems  to  me  it  is  now  too  late  for 
the  defendants  to  claim  exemption  on  grounds  so  hostile 
to  their  previous  acts.  It  is  not  disputed  that  the  defend- 
ants were  the  depositaries  of  the  plaintiff's  funds;  nor  is 
it  questioned  that  they  owed  a  duty  to  some  one  to  dis- 
charge the  obligations  imposed  by  such  deposits.  Gau  it 
be  donbted  to  whom,  at  the  commencement  of  this  suit, 
they  owed  that  duty?  I  think  not.  The  plaintiff  never 
having  parted  with  his  property  in  the  funds  in  the  defend- 
ants' hands,  could  maintain  his  action  for  their  recovery. 
The  only  remaining  question  I  deem  it  necessary  to 
examine,  is  the  defense  of  acconl  and  satisfaction  set  up 
by  the  defendants.  On  the  18th  of  September,  1855,  the 
defendants,  by  F.  M.  Haight,  wrote  the  plaintiff  that  they 
had  compromised  certain  claims  set  apart  on  the  failure  of 
the  defendants'  house,  as  a  security  for  the  debt  due  the 
plaintiff,  at  $12,000,  cash  $6,000,  and  a  note  for  $6,000,  at 
three  months,  and  then  say, "  the  amount  must  be  received 
in  full  of  your  debt  against  Page,  Bacon  &  Co.  You  will 
please  send  me  a  proper  discharge  from  0.  E.  and  W.  L. 
Geary  of  the  debt  due  them  from  Page,  Bacon  &  Go."  To 
this  letter  the  plaintiff,  under  date  of  Nov.  16, 1855,  wrote 
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the  defendants,  through  Henry  Haight,  and  after  acloiow- 
ledging  the  receipt  of  the  letter  of  the  18th  of  September, 
says, ''  I  desire  this  to  serve  you  as  a  receipt  until  you  for- 
ward me  the  balance  aiid  such  releases  as  you  desire  me  to 
execute  in  behalf  of  my  wards,  E.  B.  and  W.  L.  Geary/' 
No  other  evidence  is  relied  on  by  the  defendants  as  estab- 
lishing or  tending  to  establish  an  accord  and  satisfaction. 
It  is  enough  to  say  tiiat  the  plaintiff,  it  seems  to  me, 
rejected  the  proposition  to  receive  the  compromise  sum  in 
full  of  his  debt  against  Page,  Bacon  &  Go.  Ho  received 
the  remittances  on  account  only,  and  sent  his  receipt,  to 
be  held  until  the  balance  was  forwarded,  with  such  releasesi 
as  the  defendants  desired  him  to  execute.  He  in  effect 
declined  to  acceptj  the  cash  and  note  in  full,  and  nowhere 
waived  his  right  to  claim  the  balance  of  his  debt.  The  law 
is  well  settled  that  an  acccurd,  without  acceptance  of  that 
which  is  offered  or  agreed  to  be  taken,  is  not  satisfaction. 
{Allen  V.  Moqseveltt  14  Wend.,  100 ;  Hawley  v.  Foote^  19 
Id,»  516 ;  Breokhjn  Bh.  v.  DeGroMw,  23  Id.,  342 ;  Tilton  v. 
Alcotty  16  Barb.,  598 ;  Day  v.  Both,  18  IS.  Y.  B.,  448.)  Even 
if  there  had  been  an  agreement  to  accept,  it  was  wholly 
executory,  and  upon  the  authority  of  the  above  cases, 
could  have  been  rejected,  on  a  tender  of  performance  by 
the  defendants.  It  constitutes,  in  my  jndgment,  no  de- 
fense to  the  action. 

The  Beferee  having  found  an  amount  due  the  plaintiff, 
upon  an  examination  of  the  accounts  between  the  parties, 
and  it  not  being  claimed  that  such  finding  is  against  the 
weight  of  evidence,  I  can  see  no  reason  why  we  should  dis- 
turb his  report,  charging  the  defendants  with  the  amount 
iu  this  action,  and  directing  judgment  therefor. 

I  am  of  opinion  that  the  judgment  appealed  from  should 
be  affirmed  with  costs. 

BoBEBTSOK,  J.  Besides  the  accord,  the  only  question  i9i 
if^on  the  evideuee  in  this  case,  the  plaintiff's  children  could 
recover  agaiust  the  defendants.  It  is  not  tf  case  of  novar 
tiou  whereby » in  consideration  of  the  defendants  prooiising 
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to  pay  each  children  the  amonnt  due,  the  plaintiff  agreed  to 
discharge  tJie  defendants,  becaose  the  children  were  not 
present  to  accept,  or  parties  to  the  promise.  Even  if  a 
promise  by  0.  to  A.  to  pay  B.  a  sum  of  money  in  consider- 
ation of  A«'s  agreeing  to  discharge  G.  from  a  prior  liability 
to  him  be  Talid,  either  A.  or  B.  can  maintain  an  action 
on  sach  promise,  if  by  parol ;  the  former,  because  expressly 
made  to  him,  and  the  latter,  by  reason  of  his  beneficial 
interest ;  and  that  is  the  most  that  can  be  made  of  this 
case.  The  plaintiff  can  sue  and  recover,  whatever  may  be 
his  childrens'  rights  against  him.  I  concur  in  the  other 
views.  • 


BUiBH  O'BouBKB,  Plaintiff  and  Appellant,  y.  HBinnr 
Habt,' Defendant  and  Bespondent. 

The  Street  Gommisaoner  of  the  City  of  New  York,  and  not  Uie  Commissioner 
of  Repairs  and  Supplies^  is  the  proper  officer  to  anthorise  the  widening  of 
the  carriage  way  in  a  street  in  the  city. 
The  former  decision  of  this  Court  in  this  case,  (7  Bosw.,  511,)  that  upon  tho 
facts  disclosed,  the  defendant  was  not  liable^  re-affirmed  and  followed. 
(Before  BxitBOUR  and  Mohbll,  J.  J.) 

Heard,  April  7,  1862 ;  decided,  AprU  26, 1862. 

This  was  an  appeal  from  an  oider  denying  a  new  trialt 
and  from  the  judgment  entered  thereupon,  in  favor  of  the 
defendant,  for  costs. 

The  action  was  brought  to  lecover  for  an  injury  bus* 
tained  by  the  plaintiff,  by  the  alleged  carel^,  negligent 
and  nnsldllfal  acf^of  the  defendant  and  his  servants  in  tak- 
ing down  an  iron  railing  over  the  sidewalk,  at  the  comer 
of  Chatham  and  Pearl  streets,  in  the  Oity  of  New  York. 

The  trial  on  which  this  judgment  was  ordered,  was  the 
second  trial  of  the  cause.  On  the  former  trial,  the  Jury 
rendered  a  verdict  for  the  plaintiff,  and  upon  exceptions 
taken  by  the  defendant  to  the  charge  of  the  Judge,  the 
Court  at  General  Term,  granted  a  new  trial,  (see  7  Bosw., 
Slli)  which  was  had  before  the  Mr.  Justice  WmzB  and  a 
Jmy,  on  the  2l8t  of  October,  1861. 


\ 
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It  appeared  upon  this  trial,  substantially  as  before,  that 
the  deieudant  was  a  director  of  the  Third  Avenne  Bail- 
road  Oompany,  whose  track  lay  through  Chatham  street; 
and  that  he,  being  directed  by  the  company  to  procore 
the  street  to  be  widened  at  that  point  by  setting  back  the 
curb-stone,  he,  after  obtaining  permission  of  the  Street 
Commissioner,  employed  one  Oamley,  who  did  iron  work 
for  the  company,  to  make  the  necessary  alterations  in  the 
awning  posts  and  rails;  and  Oarnley's  workmen  caused 
the  accident. 

William  M.  AUen^  for  plaintifiT,  appellant. 

The  Street  Gommissioner  had  no  power  to  give  the 
permission,  therefore  all  persons  who  directed,  advised, 
assisted  or  countenanced  the  transaction  were  joint  wrong- 
doers. (11  Johns.  E.,  285 ;  1  Ohitty  PI.,  Spriugfleld  ed., 
1837,  p.  91.) 

The  charter  of  1849  waa  then  in  force,  and  by  it  the 
Superintendent  of  Bepairs  and  Supplies  was  the  person 
who  had  control  of  this  business.  (See  Session  Laws  of 
1849,  page  281,  §  13.) 

Clarkson  N.  Potter^  for  defendant,  respondent. 

I.  Defendant  is  not  liable.  The  workmen  who  did  the 
injury  were  not  bis  employees,  but  Gamley's.  {Blake  v* 
Ferris  J 1  Seld,,  57 ;  Pack  v.  Mayor  ofN.  T.,  4  Seld.,  227; 
KeUy  v.  Mayor  ofN.  F,,  1  Kern.,  436 ;  Starrs  v.  City  of 
ITtica,  17  N.  Y.  B.,  108.) 

II.  But  if  there  was  any  superior  to  Oamley,  it  was  the 
railroad  company. 

III.  Had  the  change  in  the  street  been  nnlawfnl,  (which 
it  was  not,)  it  would  have  made  no  difference.  The  injury 
was  not  an  injury  by  Hart,  his  servants,  or  employees. 
(Same  authorities.) 

IV.  The  proof  shows  no  such  negligence  as  will  var- 
iant a  recovery. 

By  the  Ooubt — Mokell,  J.  The  facts  disclosed  upon 
the  second  trial  were  identical  with  those  proved  on  the 
first  trial.    I  cannot  perceive,  after  a  careful  examination 
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of  the  evidence  given  on  tbe  first  trial,  that  the  plaintiff 
has  made  out  any  stronger  or  different  case  than  waa 
presented  to  the  General  Term^when  this  case  was  up 
before. 

The  learned  Justice  who  delivered  the  opinion  of  the 
Oonrt  on  that  occasion,  decided,  and,  as  I  think,  correctly, 
that  there  was  no  evidence  in  the  case  which  would  render 
the  defendant  liable  for  any  act,  negligent  or  otherwise, 
of  the  workmen  employed  to  remove  tbe  railing  from  the 
sidewalk.  They  were  the  servants  of  Oamley,  who  bad 
undertaken  to  do  tbe  work  for  the  Third  Avenue  Bailroad 
Company,  and  who  alone  could  exercise  control  over  thera, 
and  were  not  in  any  sense  tbe  employees  of  the  defendant. 
It  was  not  necessary  then,  nor  is  it  now,  to  decide  whether 
the  action  might  have  been  maintained  against  the  Third 
Avenue  fiailroad  Oompany  or  against  Garnley.  It  is 
sufficient  that  tbe  defendant  in  this  action  is  not  liable. 
On  both  trials,  tbe  only  evidence  to  charge  the  defendant, 
was,  that  he  gave  tbe  order  to  Oarnley  to  do  tbe  work ; 
that  he  did  so  by  tbe  direction  of  the  railroad  company, 
for  whom  tbe  work  was  done,  and  bad  no  other  or  further 
connection  with«  it  It  is  manifest,  therefore,  that  the 
defendant  cannot  be  held  responsible  for  any  negligence 
of  the  servants  of  Oarnley,  over  whom  the  defendant 
conld  not  exercise  any  control,  and  who  were  not  in  any 
way  subject  to  liis  direction. 

In  the  view,  therefore,  taken  by  tbe  General  Term  of 
this  Court,  the  order  and  judgment  appealed  from  must  be 
affirmed,  unless  a  new  point,  now,  apparently,  for  the  first 
thne  taken,  should  lead  to  a  different  conclusion. 

It  is  now  claimed,  that  the  removal  of  tbe  rail  was 
without  authority,  and,  therefore,  all  persons  who  directed, 
advised,  assisted  or  countenanced  its  removal  are  to  be 
regarded  as  co-trespassers,  and  liable  for  tbe  injury  sus* 
tained  by  the  plaintiff,  who  was  in  the  lawful  use  of  the 
fttreet  where  the  trespass  was  committed.  The  evidence 
of  the  authority  was,  that  permission  to  remove  the  rail 
was  obtained  by  tbe  Third  Avenue  Bailroad  Oompanyi 
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from  the  Stoeet  Oommissioiitf ,  a&d  it  la  now  lodiated  thai 
moll  authority  shoald  have  come  irom  the  Oommiaaioiier 
of  Be(iaii»  aad  BQpidie3»  and  aot  fcom  the  Street  Oom« 
missiouer. 

The  ease  on  the  farmer  trial  xM>]itains  the  aameeyideoce, 
b^it  it  does  not  distinctly  C4>pear  that  the  objectMHi  now 
tak^d  was  then  urged;  although  the  learned  Jaatifio 
treated  the  permission  reeeived  from  the  Street  Oommis- 
sioner  as  st^cient  authority  to  jrender  the  removal  <rf  the 
rail  lawful,  for  he  says,  '*  tUs  rail,  we  must  assume,  iBigfat 
lawfully  be  xemovecL^  And  hence  I  would  probably  \m 
justified  in  concluding  that  this  point  was  considered  aad 
passed  upon  by  the  Oourt 

But,  assuming  that  it  was  not,  can  it  be  of  any  avail  te 
the  plamtiff  ? 

.  We  are  referred  to  sections  12  and  13  of  the  Amendefl 
CSiarter  of  1B49',  (Sess.  Laws  1849,  278,  281,)  wbidh  pro* 
vide,  (^  12) :  *'  There  shall  be  an  executive  department, 
under  the  denomination  of  the  ^Street  Department;^ 
which  shall  have  cognizance  of  opening,  regiilaUng  mmd 
pacing  streets.  The  chief  officer  shall  be  called  the  Street 
Oommiasioner.''  And,  (^  13,)  "  There  shall  be  an  exeoa* 
tive  departmeiKt,  to  be  denominated  the  '  Department  of 
Bepairs  and  Supplies,'  which  shall  have  cognizance  of  liU 
Impairs  and  supplies  of  and  for  roads  and  avenues,  poblie 
pavements ;  *  *  the  chief  officer  thereof  shall  be  called 
the  Oommissioner  of  Bepairs  and  Supplies." 

.  The  evidence  was,  that  the  Third  Avenue  Railroad  Com* 
pany  applied  to  the  Street  Oommissioner  for  permission  to 
widen  Ohatham  stre^  at  its  jnnoti<m  with  Pearl  stseet, 
to  afford  additional  and  in^eased  accommodation  to  their 
cars  in  passing  that  point.  The  permission  was  given  by 
the  Street  Oommissioner.  In  {weparing  to  widen  the 
street,  it  became  necessary  to  remove  the  rail  in  question, 
the  removal  of  which  occasioned  the  injury  to  the  i)laia« 
tiff.  Even  if  Ohatham  street  is  to  be  regarded  as  a  **road^ 
or  ^'avenue,"  within  the  meaning  of  the  13th  section  <tf 
the  Amended  Oharter»  of  which  I  think  there  is  gveat 
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doubt,  it  appears  to  me  to  be  quite  clear,  that  tbe  permis- 
sion applied  for  was  not  to ''  repair,"  but  rather  to  **  regulate 
and  pave'*  the  street  The  duty  of  the  Oommissioner  of 
Bepairs  and  Supplies  is  confined  to  repairing  roads  and 
avenues,  and  of  the  Street  Commissioner,  to  opening, 
regulating  and  paving  streets,  and,  in  my  opinion,  the 
latter  officer  was  the  proper  functionary  to  authorize  an 
alteration  of  the  character  applied  for  by  the  railroad 
company.  If  the  roads  or  avenues,  (by  which  is  meant, 
I  think,  the  country  roads  and  the  avenues,  as  distin- 
guished from  the  streets  proper,)  are  out  of  repair,  caused 
by  their  use,  or  by  caving,  or  by  flood,  or  by  accident,  it 
is  doubtless  the  duty  of  the  Oommissioner  of  Bepairs  and 
Supplies  to  cause  them  to  be  repaired;  but  where  an 
alteration  of  the  street  is  to  be  eflfected,  or  it  is  to  be 
opened,  or  regulated^  or  paved,  the  Street  Oommissioner 
is  the  proper  officer  to  authorize  the  work. 

The  permission,  therefore,  obtained  by  the  railroad  com- 
pany from  the  Street  Oommissioner,  gave  them  authority 
to  remove  the  rail ;  and  they  or  the  workmen  of  Oamley 
were  engaged  in  a  lawful  act  when  the  accident  occurred ; 
and  neither  they  nor  those  by  whose  direction  they  were 
engaged,  were  trespassers. 

The  order  and  judgment  appealed  from  must  be  affirmed, 
with  costs. 


JoorAS  Babtlett  et  al.,  Plaintiff  and  Appellants,  r. 
Ohablbs  Bobinson,  Defendant  and  Bespondent 

Under  the  act  of  1857,  (Seas.  Laws,  Vol.  1,  p.  839,  §  3,)  which  provides  that 
a  notice  of  protest  for  an  indorser  residing  in  the  same  city  or  town  where 
the  note  is  payable,  inay  be  served  by  mailing  it  there,  ''  directed  to  the 
indorser,  at  such  city  or  town," —  a  notice  to  an  indorser  residing  in  a  large 
«ity,  directed  merely  by  his  name  and  the  name  of  the  city,  is  not  saffi- 
eient^  where  he  has  added  to  his  indorsement  the  designation  of  his  street 
and  number.  An  indorser  still  has  a  right  to  make  it  a  part  of  his  contract 
that  the  notice  shall  be  sent  te  a  particular  place;  and  where  he  designates 
Bosw.— Vox.  IX.       39 
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a  speoifio  addreu  within  the  city,  a  notice  sent  by  mail  must  be  addreafled 
accordingly. 

(Before  Barbour  and  Mohell,  J,  J.) 

Heard  April  16,  18G2;  decided  April  26,  1862. 

.Appeal  from  a  judgment  entered  upon  the  report  of 
H.  W*  Bobinson,  Esq.,  Beferee. 

The  action  was  by  Jonas  Bartlett  and  Addison  B.  Gkites, 
against  the  defendant  as  indorser  of  a  promissory  note. 
The  note,  which  was  given  in  evidence,  was  indorsed 
''  Oharles  Bobinson,  214  E.  18th  St."'  It  was  dated  at 
Kew  York  and  was  i>ayable  at  the  office  of  Ck>llinB 
&  Brown,  96  Broadway.  The  defendant  served  with 
his  answer,  an  affidavit  that  he  had  not  received  any 
notice  of  the  non-payment  and  protest  of  the  note.  It 
was  proved  on  the  trial,  that  the  notary  mailed  a  notice  of 
the  presentment  and  non-payment  of  the  note  to  the 
defendant ;  that  the  same  was  deposited  in  the  post-offioe 
in  New  .York,  directed  •*  Oharles  Bobinson,  New  York," 
and  the  postage  prepaid  thereon. 

The  Beferee  found  these  facts,  and  also  that  the  defend- 
ant resided  in  the  Oity  of  New  York.  He  found  as  con- 
clusions of  law,  that  the  plaintiff  were  guilty  of  negligence 
in  neglecting  to  cause  notice  of  protest  of  said  note  to  be 
directed  to  the  defendant  at  his  residence.  No.  214  East 
Eighteenth  street,  in  the  City  of  New  York ;  and  that  the 
notice  directed  to  him  at  New  York,  was  insufficient  to 
charge  the  defendant  as  indorser.  The  Beferee  directed 
judgment  for  the  defendant. 

The  plaintiffs  duly  excepted  to  the  conclusions  of  law* 

G.  Stevenson^  for  plaintiffs,  (appellants,)  insisted  that  the 
notice  was  strictly  according  to  the  act  of  1857,  and  that 
upon  no  construction  of  that  act  could  anything  more 
have  been  required. 

W.  W.  NiteSf  for  defendant,  (respondent.) 

I.  An  indorser  has  a  right  to  designate  where  notice  of 
protest  shall  be  sent,  and  the  failure  to  send  notice  as 
directed,  discharges  the  indorser. 
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The  dcsigDation  of  his  residence  by  the  street  and  nnm- 
ber,  is  a  direction  to  have  such  notice  sent  to  his  residence. 
Morris  y  Husson,  4  Sandf.  B.,  93.) 

n.  Where  he  resides  in  a  large  city,  a  notice  directed  to 
him,  generally,  at  such  city,  is  not  good,  where  the  holder 
has  the  means  of  giving  more  exact  directions  as  to  the 
street  and  number  of  the  indorser.  (Story  on  Promissory 
Kotes,  ^^  345,  346 ;  Chitty  on  Bills,  4th  Am.  ed.,  474.) 

in.  This  was  the  rule  at  common  law.  The  object  of 
the  statute  is  simply  to  allow  the  notice  to  be  mailed 
through  the  post-office,  instead  of  being  served  i>er8onally, 
or  being  left  at  the  party's  residence,  or  place  of  business, 
as  was  previously  required,  and  thus  assimilate  the  mode 
of  service  to  that  which  prevailed  in  most  other  cases. 
The  real  question  then  is,  was  this  so  addressed  within  the 
meaning  of  the  statute,  and  under  the  very  strict  rule 
requiring  all  diligence  to  get  the  notice  to  the  party  ? 

lY.  In  the  construction  of  statutes  the  object  of  the 
change  in  the  law  is  to  be  regarded,  and  no  greater  change 
is  to  be  assumed  to  have  been  contemplated  than  was  neces- 
sary to  carry  the  particular  intent  into  effect.  Although 
this  statute  provides  that  the  notice  may  be  directed  to  the 
drawer  and  indorser,  at  such  city  or  town,  it  does  not 
attempt  to  prescribe  what  shall  be  a  sufficient  or  proper 
direction  to  the  drawer  or  indorser,  nor  to  override,  or 
interfere  with,  any  of  the  requirements  of  the  common 
law  in  that  respect. 

By  the  Goubt — MoiTEiiL,  J.  The  only  question  in  this 
case  is  whether  the  notice  of  protest  was  properly  served, 
80  as  to  charge  the  indorser. 

Formerly,  service  of  notice  of  protest  through  the  -posir 
office  was  not  allowed  in  any  case,  wherever  the  indorser 
might  reside.  {Bansom  v.  Mackj  2  Hill,  587.)  The  rule 
was  subsequently  relaxed.  When  the  i)erson  to  be  served 
resided  in  a  different  place  from  the  one  where  the  note 
was  presented,  and  there  was  a  regular  mail  communicor 
tion  between  the  two  places,  service  by  post  was  allowed* 
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But  the  uotice  was  required  to  be  directed  to  tbe  residence 
of  tbe  iudorser.  Yet  it  was  sufficient  if  it  was  directed  to 
a  post-office  wbere  be  was  iu  tbe  babit  of  receiving  bis  let- 
ters. {Montgomery  Co.  Bank  y.  Marshy  3  Seld.,  481.)  Tbe 
Act  of  1835,  (Sess.  Laws,  1835,  p.  152,)  declared  tbat  it  was 
sufficient  service  if  directed  to  tbe  city  or  town  wbere  tbe 
iudorser  resided,  at  tbe  time  of  indorsiug,  unless  at  tbe  time 
of  affixing  bis  signature,  be  should,  in  addition  tb^reto, 
specify  tbereon  tbe  post-office  to  wbicb  be  migbt  require  tbe 
notice  to  be  addressed.  Under  tbis  act,  if  tbe  iudorser  speci- 
fied tbe  post-office  to  wbicb  be  desired  notice  to  be  sent,  it 
would  not  be  sufficient  to  cbarge  bim  if  it  was  sent  else- 
wbere.  In  so  far  tbe  former  rule  was  cbanged.  In  tbe 
absence  of  any  sucb  specification,  tbe  notice  must  be  sent 
to  tbe  residence  of  tbe  iudorser,  or  to  tbe  post-office  wbere 
be  usually  received  bis  letters,  if  known  to  tbe  bolder. 
Wbere  tbe  iudorser,  bowever,  resided  in  tbe  same  city  or 
town  in  wbicb  tbe  note  was  payable,  it  was  required  tbat 
tbe  notice  sbould  be  served  on  bim  personally,  or  by  leav- 
ing it  at  bis  residence  or  place  of  business.  {Tan  VedlUM 
V.  Pruyn,  3  Kernan,  549.) 

Tbe  act  of  1857,  (Sess.  Laws,  1857,  vol.  I,  p.  839,  §  3,) 
provides  tbat  wbere  tbe  residence  or  place  of  business  of 
tbe  indoi*ser  is  in  tbe  same  city  or  town  in  wbicb  tbe  note 
may  legally  be  presented  for  payment,  notice  of  non-pay- 
ment may  be  served,  by  depositing  tbe  same,  witb  tbe 
postage  prepaid  tbereon,  in  tbe  post-office  in  tbe  city  or 
town  wbere  sucb  note  was  presented,  directed  to  tbe 
indorser  at  sucb  city  or  town.  Tbe  notary  in  tbis  case  has 
followed  tbe  very  letter  of  tbe  statute,  wbatever  may  be 
its  spirit  and  meaning. 

I  cannot  entertain  a  doubt  tbat  an  indorser  may  make 
it  a  part  of  bis  contract  tbat  notice  of  tbe  disbonor  of  tbe 
note  or  bill  sball  be  sent  to  bim  at  a  particular  place,  and 
tbat  wbere  be  does  so,  and  it  is  known  to  tbe  bolder,  a 
notice  sent  elsewhere  would  be  insufficient.  Tbere  are 
many  cases  in  tbe  books  wbere  it  bas  been  bold  to  be  a 
sufficient  service  if  sent  to  tbe  place  indicated  by  tbe 
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iodoiser.  (Story  on  Prom.  Notes,  §  314 ;  Brent  v.  Bank  of 
the  MetrcpoliSf  1  Peters  S.  0.  B.,  89;  Morris  v.  Htiaaon^  4 
Sandf.,  93.)  And  it  seems  to  me  to  follow  that  a  service 
thus  made  is  not  only  snflScient,  bnt  that  it  cannot  be 
made  at  any  other  place.  If  the  maker  of  a  note  makes 
it  payable  at  a  particular  place,  it  must  be  presented  there 
for  payment,  and  a  presentment  elsewhere  wonld  not  be 
sofBcient.  (Story  on  Prom.  Notes,  ^  227.) 

The  object  of  a  notice  of  dishonor  of  a  note  or  bill  to  an 
indorser,  is  that  he  may  protect  himself  from  loss,  and  the 
law  requires  the  greatest  diligence  on  the  part  of  those 
who  would  charge  him,  that  he  may  receive  early  notice 
of  the  protest.  The  stringency  of  the  common  law  rule 
has,  as  we  have  observed,  been  modified  by  the  two  sta- 
tutes above  referred  to;  bnt  neither  of  them  has  inti*enched 
upon  the  right  of  the  indorser  to  require  notice  to  be  given 
to  him,  at  a  place  designated  by  himself.  The  act  of  1857 
must  be  regarded  of  doubtful  policy  in  its  application  to 
large  and  populous  cities,  where  hundreds  of  the  same 
name  are  to  be  found,  and  where  a  notice  addressed  to  an 
indorser  at  such  a  city,  without  any  designation  of  street 
or  number,  would  lu^ly  reach  him.  Hence  the  greater 
necessity  on  his  part  of  guarding  against  a  fuihire  to 
receive  his  notices,  by  a  designation,  under  his  name,  of 
his  street  and  nnmber.  I  think  he  has  a  right  to  do  so» 
and  to  require  thereby  that  his  notice  shall  be  addressed 
to  him  at  such  place. 

The  defendant  having  done  so  in  this  case,  the  notary 
Bhonld  have  addressed  the  notice  of  protest  accordingly. 
His  failure  to  do  so  discharged  the  defendant,  there  being 
DO  evidence  that  he  received  the  notice. 

The  judgment  shoold  be  affirmed  with  costs. 
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Hbnby  W.  Pekny,  Plaintiff  and  Appellant*  y.  Qabbbt 
0.  Black,  Defendant  and  Bespondent. 

1.  In  a  copartnership,  the  partners  may  stipulate  simply  as  to  the  profits^ 
where  one  is  to  furnish  all  the  materials,  while  both  may  bestow  labor ; 
and  in  such  case,  the  only  specifio  interest  of  all  is  in  the  profits,  and,  as  to 
the  property,  the  partnership  is  only  in  the  ose  or  employment  of  it  as  an 
instrument  of  profit 

2.  Where  C.  and  R  formed  a  partnership  in  the  business  of  making,  selling 
and  letting  chronometers,  C.  contributing  all  the  capital,  and  B.  giving  his 
labor  only,  and  receiving  his  salary  and  a  share  of  the  profits,  and  O.  agreed 
to  put  into  the  stock  of  such  partnership  certain  chronometers  whidi  were 
his  property,  upon  a  stipulation  "  that  they  should  be  taken  at  a  fair  valnmr- 
tion,  as  a  stock  in  trade,  so  that  upon  a  sale  of  them  at  the  usual  market 
price,  the  profit  usual  in  that  branch  of  business  might  be  made  on  them," 
but  this  agreement  was  never  reduced  to  writing,  as  was  intended,  nor  was 
a  valuation  ever  fixed  upon ;  and,  afler  dissolution  of  the  firm,  both  partners 
remained  in  the  store  they  had  occupied  as  partners,  and  C.  let  the  chrono- 
meters in  his  own  name,  and  kept  his  own  accounts  of  them,  and  thero 
was  some  evidence  that  it  was  understood  between  the  parties  that  G.  was 
to  take  the  stock  and  pay  tlio  debts : 

JBfdd  that,  afler  such  dissolution,  the  chronometers  were  the  property  of  C, 
and  that  his  lessee  of  one  of  them  could  recover  possesion  of  it  from  B., 
who  had  taken  it  away  from  him. 

3.  Upon  such  an  agreement,  the  chronometers  did  not  become  the  proper^ 
of  the  firm,  but  continued  always  the  property  of  C,  the  firm  having  a 
permission  to  use  them. 

4  Bdd  furiheTj  that,  if  this  were  not  so,  yet  the  evidence  in  this  case  was 
sufficient  to  show  that,  upon  the  dissolution  of  the  firm,  B.  had  relinquished 
any  interest  in  them  and  retransferred  them  to  them  to  G. 

(Before  MoNoarEF,  Robertson,  WnrrE,  Barbour  and  Mo2celL|  J.  J.) 
Heard,  March  15,  1862 ;  decided,  May  10,  1862. 

This  was  an  action  to  recover  possession  of  a  chrono- 
meter, to  which  the  plaintiff  claimed  to  be  entitled  as 
bailee  for  hire  of  one  Frederick  Greighton. 

The  instrument  in  question,  which  was  numbered  1,354, 
had  been  the  property  of  Mr.  Greighton,  in  the  year  1853 ; 
prior  to  that  time  it  had  belonged  to  the  firm  of  Bliss  & 
Greighton,  of  which  he  was  a  member,  and  which  had 
conducted  the  business  of  manufacturing,  selling  and 
letting  out  similar  instruments  for  upwards  of  twenty 
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years.  These  instraments  were  nnmberocl,  for  the  purpose 
of  identification.  On  the  dissolatioh  of  that  flriu,  their 
stock  was  divided,  and  the  instrament  in  question,  among^ 
150  others,  became  the  sole  property  of  Greighton. 

On  the  trial  the  plaintiff  introduced  in  evidence,  a  com- 
plaint verified  by  the  defendant's  oath  in  an  action  brought 
by  him  against  Greighton.  In  that  complaint  a  verl>al 
agreement  was  set  up  between  the  defendant  and  Greighton, 
made  about  the  18th  of  April,  1853,  to  become  partners 
under  the  name  of  Greighton  &  Black,  in  the  business 
of  making,  selling  and  letting  out  chronometers;  by  it 
the  defendant  was  not  to  contribute  any  capital,  which 
was  all  to  be  furnished  by  Greighton,  both  parties  equally 
devoting  their  time  and  labor  to  the  business.  The  defend- 
ant was  to  draw  a  salary  of  $1,000  a  year  to  be  guaranteed 
to  him,  whether  there  were  profits  or  not,  nothing  being 
said  about  losses,  and  of  the  remaining  net  profits  he  was 
to  receive  one-fifth  and  Greighton  the  other  four-fifths. 
The  business  was  conducted  under  such  firm  until  the 
18th  April,  1856,  when  it  was  terminated  by  a  notice  from 
Greighton.  The  defendant  had  further  alleged  in  such 
complaint  that  Greighton  **put  into  the  stock  of  mch  neiv 
** partnership^^  the  stock  which  he  derived  from  tlie  old 
firm  of  Bliss  &  Greighton,  but  without  affixing  any  price 
to  the  chronometers,  ''  but  it  was  agreed  that  they  should 
**  he  taken  at  their  fair  value  as  a  stock  in  trade^  so  that 
*'  upon  a  sale  of  them  at  the  usual  market  price  (hereof  the 
*' profit  usual  in  that  Iranch  of  Inisiness  might  he  made  on 
*'  tA«m,"  and  that  it  was  further  agreed  that  an  instrument 
in  writing  should  be  drawn  up  as  soon  as  convenient, 
which  was  never  done. 

The  defendant  being  examined  in  the  present  action,  as  a 
witness  for  himself,  testified,  on  his  cross-examination,  that 
he  •*  never  agreed  to  the  price  of  any  of  the  chronometers ; 
"  they  were  to  be  taken  at  a  valuation ;  no  prices  were 
"  affixed  to  the  goods  at  the  time  of  the  commencement 
"  of  the  business  of  Greighton  &  Black ;  there  never  was 
•*  any  agreement  •  •  •  as  to  the  prices  or  values,  to  be  put 
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^*  upon  those  articles  iucludiug  the  chronometer  in  quea- 
"  tion.'*  A  list  of  sold  chronometers  was  made  out  by 
Greighton,  assisted  by  a  bookkeeper,  (Sayer,)  shortly  before 
the  dissolution,  headed,  *' A  list  of  chronometers  on  hand, 
*'  January  1st,  1855,"  and  prices  were  affixed  thereto ;  no 
list  had  ever  been  made  before. 

The  defendant  objected  to  the  prices  affixed,  upon  the 
ground  that  it  was  more  than  they  sold  for,  claiming  that 
it  was  double  their  real  value.  A  day  or  two  after  the 
dissolution  of  the  firm  \t  was  agreed  between  the  parties 
that  persons  should  be  appointed  to  value  the  stock,  at 
the  prices  at  which  it  ought  to  come  in,  and  what  it  was 
worth  after  the  dissolution. 

After  the  18th  of  April,  1856,  the  dissolution  of  the 
firm,  the  defendant  remained  in  the  store  previously  occu- 
pied by  it,  for  some  time,  until  after  June,  during  which 
time  Greighton  let  out  chronometers  previously  belonging 
to  him,  including  the  one  in  question,  and  such  agreements 
were  entered  in*  a  private  book  of  his.  A  son  of  Oreigh- 
ton's  testified  that  the  defendant,  in  a  conversation  with 
his  father,  after  the  dissolution,  said  ''  he  had  been  there 
*'  fifteen  or  twenty  years,  and  there  ought  to  be  something 

coming  to  him,"  upon  which  Greighton  said,  he  *'  had 

not  put  any  stock  in  and  oould  not  take  any  out,"  to 
which  the  defendant  seems  not  to  have  made  any  reply* 
Another  witness  (Hawley)  testified  that  before  the  disso- 
lution, he  asked  the  defendant  ^*  what  was  going  to  be 
*'  dbne  about  the  stock  and  debts  of  Greighton  &  Black," 
and  that  the  latter  said,  ''  Greighton  was  to  pay  the  debts 
**  and  continue  on  in  the  old  i)lace,"  and  that  ^^  Greighton 
*'  was  to  keep  the  stock  and  pay  the  debts." 

The  chronometer  in  question  was  fully  completed  before 
the  formation  of  the  partnership  of  Greighton  &  Black, 
and  was  let  by  Greighton  in  his  own  name,  in  June,  1856, 
to  the  plaintiff,  who  undertook,  by  a  written  agreement, 
to  return  it,  *'  at  the  end  of  the  voyage,**  on  which  he  was 
then  proceeding,  ^^or  within  twelve  months**  After  the 
voyage  expired,  the  defendant  possessed  himself  of  the 
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iustrament  in  questioD,  firoin  a  cook  oa  board  of  the  plaiu- 
tiifs  vessel,  x^ithont  plaintiff's  assent,  and  this  action  was 
bionght  in  Ck^tober,  185G,  to  recover  possession  of  it. 

Eyidenoe  was  admitted  on  the  trial  to  prove  a  usage,  by 
which  the  written  agreement  of  the  pUuntiff  was  made  to 
bind  the  plaintiff  to  restore  the  article  hired,  at  the  end 
of  the  voyage,  or  of  a  year,  whichever  should  sooner 
happen ;  and  the  Beferee  found  the  existence  of  such  a 
usage.  He  also  found  that  the  chronometer  was  the  part- 
nership property  of  Creighton  &  Black,  at  the  time  of  its 
bulment  to  the  plaintiff,  and  that  the  defendant  was 
entitled  to  its  po88es8i<m. 

Exceptions  were  duly  filed  to  the  findings  of  the  Seferee. 

On  a  former  appeal  in  this  case,  from  a  report  and  Judg« 
ment  in  favor  of  the  plaintiff,  the  question  decided  was 
the  compet^icy  of  the  defendant  as  a  witness.  (6  Bosw.,  50.) 

C.  A.  Handy  for  plaintiff,  (appellant.) 

L  The  admission  of  evidence  of  custom,  to  vary  the 
legal  construction  of  the  written  agreement,  was  error* 

n.  By  the  clear  rules  of  law,  the  plaintiff  had  the  elec- 
tion at  which  period,  (the  expiration  of  the  voyage  or  of 
twelve  months,)  to  terminate  the  hiring.  (Gomyn  Dig. 
"  Oond."  K.  1 ;  Bac.  Abr.  "  Oond."  P ;  Id.,  "  JEleoUan  "  B. ; 
Chit  on  Oont,  729 ;  McNitt  v.  ClarJc,  7  Johns.,  465.) 

m.  The  act  of  the  defendant  left  the  plaintiff  defense- 
less against  Creighton,  whose  original  title  as  bailor  he 
was  forbidden  to  dispute.  (Marvin  v.  Elwood^  11  Paige, 
365 ;  and  see  Bates  v.  Stanton,  1  Duer,  84.) 

lY.  Upon  the  whole  testimony  of  defendant  he  had  no 
title  to  the  property.  The  copartnership  was  in  the  use 
only.  The  only  partnership  that  can  be  implied,  where 
the  capital  belonged  entirely  to  one  of  the  partners,  is  a 
partnership  in  the  use  of  the  capital.  ( Vide  Chase  v.  Barrett^ 
4  Paige,  148.)  This  ceased  with  the  dissolution  and  with- 
drawal of  defendant,  which  was  previous  to  the  letting, 
and  thenceforth  his  interest  was  solely  in  the  previous 
profits ;  and  his  leaving  the  property  with  Oreigfaton,  and 
Bosw.— Vol.  IX.        40 
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Other  acts,  implied,  also,  a  reiinqaishment  of  any  legal 
title. 

Benjamin  O.  HUdkingSj  for  defendant,  (respondent) 

I.  All  the  facts  necessary  to  make  oat  the  right  of  the 
defendant  to  the  possession  of  the  chronometer  are  di»- 
tinctly  found  by  the  Beferee ;  and,  moreover,  there  is  not 
even  a  conflict  of  evidence  upon  any  material  £etct  in  the 
case. 

U.  Upon  the  facts  found,  the  conclusions  of  law  fonod 
by  the  Beferee,  among  -which  is  that  the  defendant  was 
entitled  to  the  possession  of  the  chronometer,  are  unqne»- 
tionable.  Ifothing  is  clearer  than  that  either  copartner  is 
entitled  to  the  possession  of  the  partnership  property.  It 
is  equally  clear  that  a  third  party  cannot  recover  it  from 
the  possession  of  one  partner,  in  order  to  give  it  to  another. 

lU.  The  plaintiff,  derives  no  ground  upon  which  to' 
maintain  this  action,  from  the  fact  that  the  chronometer 
had  been  let  out  on  hire  to  him  by  Creighton,  or  from  the 
terms  of  the  agreement  by  which  it  had  been  so  let  to  him. 

1.  After  the  dissolution,  Greighton  could  not  let  oat 
partnership  property  to  hire,  so  as  to  give  a  valid  title 
against  his  copartner. 

He  merely  held  the  partnership  property  as  trustee  for 
settling  up  the  partnership  business.  He  could  sell  it,  bat 
not  tradei  with  it,  or  lease  it.  (Story  on  Part.,  %  322,  €t  m;.; 
3  Kent's  Oom.,  4th  ed.,  63,  64;  Gow  on  Part.,  253;  GolL 
on  Part.,  %%  646,  646.) 

2.  Even  if  plaintiff  had  an  election  under  his  contract 
to  keep  the  property  for  a  further  period  after  the  expira- 
tion of  the  voyage,  he  made  no  such  claim,  and  did  not 
put  his  demand  upon  any  such  ground,  but  simply  upon 
the  ground  that  he  wanted  to  deliver  the  chronometer  to 
Oreighton. 

3.  The  agreement  or  receipt  referred  to  is  not  to  be 
construed  as  plaintiff's  counsel  contends;  but  it  means 
that  the  chronometer  is  to  be  returned  at  the  end  of  the 
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voyage,  or,  if  the  voyage  is  not  ended  Mrithin  twelve 
montbs,  at  the  expiratiou  of  that  period  of  time. 

lY.  The  evidence  of  the  custom  of  the  chronometer 
trade,  in  explanation  of  the  receipt  or  agreement,  was 
admissible;  for  if  the  words  of  the  instrument  are  not 
ambiguous,  they  mean  what  the  parol  evidence  proved, 
and,  therefore,  the  explanation  of  it  is  immaterial.  If 
ambiguous,  the  evidence  was  admissible  to  explain  and 
give  a  construction  to  it.  {Ooit  v.  The  Commercial  Ins. 
Co,,  7  J.  B.,  385;  Goodyear  v.  Ogden^  4  Hill,  104;  Dawson 
V.  Kittte,  4  Id.,  107.) 

Br  THE  GouBT — BoBEBTSON,  J.  It  is  plain,  that  the 
question  first  passed  upon  by  the  Beferee,  of  the  property 
in  the  article  in  question,  lies  at  the  foundation  of  the 
|>lamtiff'8  right  of  possession. 

Unless  Creighton,  on  the  formation  of  the  firm  of 
Oteighton  &  Black,  actually  transferred  and  delivered  the 
article  in  question,  so  as  to  become  the  joint  property  of 
the  partners,  he  would  still  remain  the  owner.  No  mere 
agreement  to  contribute  any  articles,  to  become  the  sub- 
ject of  partnership  dealings,  would  be  sufficient,  without 
an  actual  transfer  and  delivery ;  nor  would  even  the  sub- 
sequent employment  of  them  in  such  partnership  business, 
by  itself,  establish  the  sale  and  delivery  of  them  to  all  the 
partners,  as  partnership  stock.  It  is  P9ssible  for  partners 
to  stipulate  simply  as  to  the  profits  of  a  business,  where 
one  is  to  furnish  all  the  materials  with  which  it  is  to  be 
earned  on,  while  both  may  bestow  their  labor;  the  only 
specific  interest  of  all,  in  such  case,  is  in  the  profits^ 
GoU.  on  Part.,  ^^  17, 18,)  and  the  partnership  is  only  in  the 
use  or  employment  of  the  articles  as  instruments  of  profit, 
(Champion  v.  Bostwiok,  18  Wend.,  183 ;  Chase  v.  Barrett, 
4  Paige,  148 ;  EvereU  v.  Coe,  5  Denio,  180;  Ooll.  on  Part., 
\  18,  n.  1.)  The  statements  of  the  defendant  show  that, 
as  to  some  parts  of  the  agreement  of  the  partners,  it  was 
merely  inchoate,  and  the  stipulations  conditional ;  thus  it 
was  agreed  that  Oreighton  should  put  in  his  former  stock. 
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at  such  a  fair  valuation  as  would  euable  the  parties  to 
make  an  ordinary  profit ;  but  sncli  price  never  was  settled, 
and,  on  occasion  of  the  only  attempt  to  do  so,  the  parties 
disagreed,  and  upon  the  ground,  as  stated  by  the  defend- 
ant,  that  no  profit  could  be  made  out  of  them,  thus  recog- 
nizing in  a  measure  the  right  of  Oreighton  to  retain  the 
ownership  of  the  .articles,  provided  he  did  not  charge 
the  firm  more  than  was  sufficient  to  leave  room  for  profit; 
but  not  only  does  no  price  seem  ever  to  have  been  deteN 
mined,  or  written  instrument  executed,  but  no  credit  was 
given  in  the  books,  or  entry  made,  respecting  the  owner- 
ship of  the  articles;  they  remained,  except  so  far  as  tliey 
were  used  in  the  business  of  Greighton  &  Black,  the  same 
as  before  as  to  ownership,  unless  the  mere  agreement  to 
transfer  operated  as  a  legal  transfer,  which  it  did  not 
«  The  joint  possession  of  them  by  both  parties  was  equally 
consistent  with  a  transfer  of  property  and  permission  to 
use,  and  by  itself  was  no  evidence  of  an  executed  trans- 
fer. The  determination  of  the  value,  which  was  an  essen- 
tial condition  to  a  transfer,  never  took  place ;  and  unless 
we  are  at  liberty  to  infer  a  sale,  upon  a  quantum  meruit, 
and  an  agreement  to  pay  upon  demand,  there  was  no 
undertaking  by  the  defendant  to  pay  anything.  Besides 
this,  it  would  be  difficult  to  determine  what  interest  the 
defendant  would  take,  under  the  supposed  agreement,  in 
the  stock  when  transferred, — what  rights  he  would  have 
in  them,  if  the  partnership  had  been  dissolved  immediately 
after  it  was  formed.  If  it  was  governed  by  his  intere^ 
in  the  profits,  that  was  $1,000  a  year  and  a  fifth  of  the 
surplus;  the  proportions,  therefore,  could  not  be  dete^ 
mined  from  that ;  and  the  parties  must  be  supposed  to 
acquire  an  equal  interest  in  the  capital  stock.  If  so,  the 
result  would  have  been  that  the  defendant  acquired  by 
such  an  agreement  an  ownership  of  one  undivided  half 
of  the  stock  of  Oreighton,  without  paying  anything,  upon 
an  undertaking  to  pay  one-half  the  value,  without  any 
provision  for  deducting  that  price  from  his  share  of  the 
X)roflt8, — a  result  not  to  be  inferred  without  positive  evi- 
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deuce,  or  as  an  unavoidable  conclusion  from  circumstances. 
It  would  seem  tbat  the  effort  to  arrange  the  price  to  be 
paid  Oreighton  for  the  stock  contributed  by  him,  was  not 
made  until  the  close  of  the  partnership,  until  which  time 
the  arrangement  remained  in  the  same  indeterminate  con- 
dition. The  probavbility  that  no  definite  arrangement  ever 
was  made  as  to  the  transfer  of  the  stock,  is  strongly 
increased,  if  not  made  certainty,  by  the  testimony  of 
young  Oreighton,  to  the  effect  that  the  defendant  was  not 
to  withdraw  any  stock,  because  he  had  put  none  in ;  that 
of  Hawley,  to  whom  the  defendant  admitted  that  Oreigh- 
ton was  to  take  the  stock  and  pay  the  debts ;  and  the  fact 
that  the  latter  dealt  with  the  stock  as  his  own,  after  the 
dissolation.  The  finding  of  the  Beferee,  that  the  chrono- 
meter in  question  was  the  property  of  the  firm  of  Oreigh- 
ton &  Black,  is  unsupported  by  evidence,  and  against 
tvidence. 

But  even  were  such  conclusion  untenable,  the  same  evi- 
dence would  go  to  make  out  a  case  of  transfer  or  release 
of  the  stock,  after  the  dissolution,  to  Oreighton.  The 
defendant  had  not  paid  for  his  interest  in  it,  if  any,  and 
it  was  not  unreasonable  to  believe  he  had  relinquished 
such  interest,  upon  an  agreement  to  protect  him  against 
the  debts ;  and  his  subsequent  acquiescence  in  the  resump- 
tion by  Oreighton  of  his  entire  ownership  of  the  articles 
forming  such  stock,  without  any  formal  release,  completed 
the  retransfer  in  the  same  informal  way  in  which  the  ori- 
ginal transfer  had  been  made. 

The  report  of  the  Beferee  was,  therefore,  erroneous  on 
one  of  those  two  grounds,  and  should  be  set  aside.  It, 
therefore,  becomes  unnecessary  to  pass  upon  the  question 
of  the  different  interpretation  of  the  agreement  made  by 
tiie  plaintiff,  by  means  of  the  usage  found  by  the  Beferee. 

The  judgment  must  be  reversed,  the  report  of  the 
Beferee  set  aside,  the  order  of  reference  discharged,  and 
a  new  trial  had,  with  costs  to  abide  the  event. 
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Owen  O'Ookitob,  Plaintiff  and  Bespondent,  y.  OsosaB 
Such  et  al.^  Defendants  and  Appellants. 

Where  an  action  upon  an  official  bond,  e.  g,^  the  bond  of  an  administrator,  is 
brought  in  the  name  of  an  individual  plaintiff,  and  not  in  the  name  of  the 
people,  the  judgment  should  not  be  for  the  amount  of  the  penalty,  bat  oo^ 
for  the  amount  of  the  damages  and  costs. 

(Before  Bosworth,  Ch.  J.,  and  Barbour  and  Momxll,  J.  J.) 
Heard,  AprU  11,  1862;  decided,  May  10,  1862. 

This  action  was  brought  upon  an  administrator's  bond 
against  Sucb,  the  administrator,  and  William  F.  Gary  and 
Obarles  A.  Heckscber,  bis  sureties. 

Tbe  Surrogate  of  tbe  City  and  County  of  New  York 
having  made  an  order  requiring  Such,  as  administrator,  to 
pay  Owen  O'Connor  $2,240,  on  account  of  a  claim  of 
tbe  latter  against  tbe  intestate,  and  to  pay  tbe  proctoi^ 
of  tbe  latter  seventy-five  dollars  costs,  and  tbe  fees  of 
the  Surrogate  accrued  upon  the  accounting;  and  Snch 
having  failed  to  comply,  the  decree  was  docketed  with  the 
Oounty  Clerk  and  execution  issued  thereon,  according  to 
tbe  statute,  for  the  sum  of  $2,331.83,  with  interest.  Tlie 
execution  being  returned  unsatisfied,  O'Connor  applied  to 
the  Surrogate  for  an  order  assigning  tbe  administration 
bond  to  him  to  prosecute,  which  being  grants  he  brought 
the  present  action  thereon.  The  complaint  alleged  these 
facts  and  demanded  judgment  for  $20,000,  the  penalty  of 
the  bond,  and  that  plaintiff's  damages  be  assessed  and  he 
have  execution  therefor,  with  costs. 

The  action  was  tried  at  a  Special  Term,  held  on  the  17th 
of  January,  1862,  by  Mr.  Justice  Bobebtsok  without  a 
Jury,  a  Jury  trial  having  been  waived  by  the  consent  of 
the  parties. 

The  Court  found  the  facts  to  be  substantially  as  above 
stated;  and  it  was  adjudged  <*  that  the  plaintiff  recover  of 
the  defendants  twenty  thousand  dollars  of  debt,  and  eighty- 
two  VW  dollars  costs,  disbursements  and  allowance; 
and,  further^  that  the  plaintiff  have  Judgment  and  execo- 
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tioa  against  the  said  defendants  for  his  said  damages, 
together  with  the  costs  of  tliis  action ;  which,  together, 
amoant  to  the  sum  of  two  thousand  four  hundred  and 
sixty-eight  dollais  and  eighty-eight  cents.'' 

Gnie  defendants  duly  excepted  to  the  decision;  and 
appealed  from  the  judgment  to  the  Oourt  at  (General  Term. 

D.  B.  JEaUm^  for  defendants,  (appellants.) 

L  If  the  action  had  been  brought  by  the  i>eople,  to 
whom  the  bond  was  made  payable,  and  had  been  on  behalf 
of  all  parties  interested  therein,  there  would  have  been 
plausibility  in  giving  judgment  for  the  whole  $20,000, 
provided  there  had  been  proper  provisions  for  only  collect- 
ing the  amount  for  which  the  sureties  were  really  liable, 
and  for  the  discharge  of  the  judgment  at  the  proper  time. 
But  the  plaintiff  has  sued  for  himself  alone,  (and  not  in 
.  {he  name  of  the  people  even,)  and  though  his  interest  in  the 
security  is  only  $2,468.80,  he  has  an  absolute  judgment  in 
his  &vor  for  $20,082.64,  in  addition  to  the  $2,468.80. 

IL  There  is  no  provision  by  which  the  plaintiff  can  be 
compelled  to  satisfy  the  $20,082.64  on  the  payment  of  the 
$2,468.80;  but  the  larger  sum  would  remain  a  lien  on 
the  property  of  the  defendants. 

in.  There  is  no  reason  perceived  why  any  otlier  creditor 
may  not  sue  the  defendants  and  recover  like  judgments, 
though  this  excessive  judgment  remains  of  record. 

lY.  Judgment  should  be  given  only  for  the  amount 
really  due  the  plaintiff.  (Dayton  on  Sur.,  2d  ed.,  648.) 

E.  Brewster^  for  plaintiff,  (respondent.) 

The  Bevised  Statutes,  as  to  bonds  for  i>erformance  of 
covenants,  are  not  repealed,  and  have  been  followed  here 
pioperly ;  but  if  not,  the  party  should  have  raised  the  ques- 
tion on  motion  to  correct  the  judgment,  not  by  an  appeal 
w  the  merits. 

By  thb  Ooubt — Boswobth,  Oh.  J.  The  judgment  is 
m  the  form  prescribed  by  2B.  S.,  378,  ^  10,  [sea  9.]    That 
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statate,  except  as  it  is  modified  by  the  Code,,  regulates 
the  proceedings  to  be  liad  ia  an  action  npon  a  bond 
for  the  breach  of  any  condition  other  than  the  payment  of 
money.  Tliis  bond  is  of  that  character,  not  containing  a 
condition  in  terms  to  pay  money.  {Lyon  v.  Clarke  4  Sdd., 
163.) 

That  statate  allows  but  one  salt  on  the  bond ;  and  pro- 
vides that,  if  there  be  further  breaches  after  judgment,  a 
scire  facias  issue  on  the  judgment,  &c.,  and  also  prescribes 
the  mode  of  ascertaining  thereby  the  damages.  These  pro- 
visions are  intelligible  and  consistent  where  the  party 
recovering  the  judgment  is  entitled  to  the  damages  for  the 
subsequent  breaches,  or  where  the  action  may  be  brought, 
and  all  proceedings  had,  in  the  name  of  the  obligee, 
although  different  persons  are  separately  interested  in  the 
Be^vftral  breaches. 

But  if  every  person  whom  the  bond  is  designed  to  pro-' 
tect  may,  in  case  of  a  breach  violating  his  rights,  sue  in 
his  own  name  and  recover  a  judgment,  it  would  seem  that 
the  judgment  should  be  only  for  the  amount  of  his  dam- 
ages. Otherwise  there  may  be,  in  form,  as  many  judgments 
for  the  amount  of  the  penalty  as  there  are  suits  and 
recoveries. 

If  the  suit  should  have  been  brought  in  the  name  of  the 
people,  (the  obligees,)  the  defect  appeared  on  the  face  of 
the  complaint.  The  defendants  did  not  demur,  but  con- 
troverted some  of  the  material  allegations  contained  in  it 
This  Court  held  in  Baggott  v.  Botdger^  (2  Duer,  160,)  on  a 
state  of  facts  quite  similar,  that  this  defect,  if  it  be  one, 
cannot  be  availed  of  by  an  objection  taken,  for  the  fiist 
time,  at  the  trial. 

The  only  objection  taken  by  the  appellant  on  the  aign- 
ment  of  the  appeal,  is  to  the  form  of  the  judgment  It  is 
insisted  that  the  judgment  should  not  have  been  given  f<Mr 
the  amount  of  the  penalty,  but  only  for  the  amount  of  the 
damages  awarded,  with  costs. 

There  is  no  diflSculty  in  assenting  to  this  view,  if  it  he 
law,  that  on  a  further  breaeh  occurring  to  the  prejudice  of 
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tbe  plaintiff,  he  may  bring  another  action  on  the  bond.  It 
seems  to  have  been  assumed  in  Baggott  v.  Boiilger^  (2  Duer, 
170,)  that  a  new  action  may  be  brought  on  each  successive 
breach,  whether  the  suit  be  in  the  name  of  the  people  or 
m  the  name  of  the  actual  party  in  interest.  This,  possibly, 
may  not  be  accurate,  if  the  suit  be  in  the  name  of  the 
people ;  and  that  it  may  be,  has  been  hehl,  since  the  deci- 
sion of  Baggott  v.  Boulger,  (5itpra,)  in  The  People  v.  Norton^ 
5  Seld.,  176. 

If  a  suit  on  such  a  bond  may  still  be  brought  in  the 
name  of  the  people,  (and  The  People  v,  Norton^  supra^  so 
holds,)  there  may  be  some  difficulties  in  the  proceedings  in 
respect  to  breaches  occurring  after  judgment,  which  the 
facts  in  The  People  v.  Norton  would  not  necessarily  sug- 
gest, and  which  are  not  considered  in  that  case.  The  Oode, 
{%  428,)  abolishes  the  writ  of  scire  facias^  and  provides  that 
the  remedies  heretofore  obtainable  in  that  form,  may  be 
obtained  by  civil  action  under  the  provisions  of  chapter 
two  of  title  Xin,  of  part  two  of  the  Code, 

Section  471,  [390,]  of  the  Code  does  not  retain  the  reme- 
dies prescribed  by  article  2,  of  title  6,  of  chap.  6,  of  part  3 
of  the  Bevised  Statutes.  It  is  difficult,  therefore,  to  see 
how  any  remedies  can  be  had  under  sections  13  and  14, 
[sections  12  and  13,]  of  that  article,  and  it  may  be  that  ^  428 
of  the  Code  would  make  a  new  suit  necessary,  in  case  of  a 
breach  subsequent  to  judgment.  We  recently  had  occasion 
to  consider  the  effect  of  that  section  on  the  remedy  by 
^ire  facias^  as  it  existed  prior  to  the  Oode,  to  revive  a 
judgment.  (Irelaiid  v.  Litchfield^  8  Bosw.,  634.) 

In  this  condition  of  the  statutes,  and  in  view  of  the 
decisions  made  under  them,  I  see  no  objections  to  holding 
that  the  plaintiff  may  recover  in  this  action  the  amount  to 
which  he  is  individually  entitled  by  reason  of  the  facts' 
found,  and  that  the  judgment  should  be  for  that  sum,  with 
costs.  In  the  case  of  an  order  of  the  Surrogate  requiring 
different  sums  to  be  paid  to  different  creditors,  and  a  total 
&ilnre  to  comply  with  the  order,  whether  all  the  persons 
entitled  to  resort  to  a  remedy  upon  the  bond  should  unite 
BoBw.— Vou  IX.       41 
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in  tbe  action,  or  msfy  sue  separately,  are  qnestions  that  do 
not  now  arise.  (See  Dayton's  Surrogate,  [2d  ed.»  p.  548,  or 
3d  ed.,]  p.  682.) 

Tbe  judgment  should  be  amended  by  striking  out  the 
words  **  twenty  thousand  dollars  of  debt,''  and  inserting  in 
lieu  thereof  the  words,  *'  the  said  sum  of  two  thousand 
three  hundred  and  eighty-six  dollars  and  twenty*four 
cents,"  and  by  striking  out,  after  the  word  "  allowance," 
ail  that  follows  down  to,  and  including  the  words  *'  costs 
of  this  action,"  and  by  adding  to  the  end  of  the  judgment, 
as  it  now  reads,  the  words,  ^^  and  that  the  plaintiff  haye 
execution  therefor,"  and  as  thus  amended,  it  should  be 
affirmed,  without  costs  of  this  appeal  to  either  party* 


BiOHAED  OampbelIi,  assignee,  &c.,  Plaintiff  and  Appel- 
lant, Y.  WiiiLiAM  Paje&kbb,  Defendant  and  Bespondent 

1.  A  mortgage  of  real  property  (with  the  bond  to  which  it  is  collateral)  is  tbe 
eabjeet  of  a  pledge;  Mortgages  are  now  regarded  as  mere  secariiies  and 
chattel  interests^  and  may  be  pledged  like  other  chattels  and  thiags  in 
action. 

2.  Wliere  a  bond  and  mortgage  are  transferred  by  an  assignment  absolute  oil 
their  face,  but  accompanied  by  a  promissory  note,  made  by  the  aesignory 
whSdi  gtrea  the  assignee  aathority  to  sell  the  bond  and  mortgage,  upon 
de&uH  of  the  assignor  to  pay  his  debt^  the  transaction  is  a  pledge  of  the 
bond  and  mortgage,  and  not  a  mortgage  or  sale  of  them. 

3.  The  assignee,  in  such  a  case,  acquires  only  a  special  property  in  them,  and 
is  subject  to  idl  the  duties  and  obligations  of  a  pledgee.  He  has  no  right  to 
sell  them,  IrRhou^  at  least,  &  demand  upon  the  assignor  fi»r  payment  of 
the  debt 

4  Where,  in  anch  a  case,  the  pledgee,  without  demand  or  notioe,  transferred 
the  bond  and  mortgage  to  a  third  person,  for  a  sum  sufficient  to  pay  tbe 
debt)  but  grossly  inadequate  to  the  value  of  the  bond  and  mortgage,  and 
the  latter  cahceTed  them :  .9^  that  this  was  a  conversion  of  them,  and  tho 
pledgee  was  liable,  therefbie,  in  an  action  in  the  nature  <^  trover 

5.  Such  subsequent  transfer  of  the  bond  and  mortgage,  having  beoi  not « 
sale  but'  a  devioe  to  get  the  mortage  satisfied,  and  the  plaintifl^  the-assigaoTy 
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haying  tendered  the  debt  dae,  and  demanded  a^reassigament,  it  is  imma- 
terial whether  the  assignment  be  regarded  as  a  pledge  or  a  mortgage^  for 
in  either  case  a  tender  would  destroy  the  pledgee's  lien,  and  trover  would 
lie  for  the  refusal  to  deliver.  Per  Boswortr,  Ch.  J. 

(Before  Boswobth,  Ch.  J.,  Barboxtr  and  Moioell,  J.  J.) 
Heard,  April  14,  1862;  decided,  May  24,  1862. 

Appeal  from  a  judgment  ordered  in  favor  of  the  defend- 
ant, for  costs,  on  dismissing  the  complaint,  at  the  trial. 

The  action  was  brought  for  the  conversion,  by  the 
defendant,  of  a  bond  made  by  Oharles.  H.  Kitchel  to  Ten 
Eyck  and  Oochran,  (the  assignors  of  the  plaintiff,)  condi- 
tioned to  pay,  on  deipand,  the  sum  of  four  thousand  dollarsj 
and  also  of  a  mortgage  of  even  date  with  the  bond,  upon 
ahonse  and  lot  in  Brooklyn,  which  bond  and  mortgage 
were  alleged  to  be  of  the  v^ue  of  four  thousand  dollars. 

In  the  year  1858,  Ten  Eyck  and  Oochran,  the  mort- 
gagees, borrowed  of  Kellogg  &  Parker,  (of  which  firm  the 
defendant  was  a  member,)  the  sum  of  $1,000,  and  deposited 
with  the  defendant,  in  trust  for  said  Kellogg  &  Parker, 
and,  as  a  security  for  the  loan,  executed  and  delivered  to 
the  defendant,  an  assignment,  absolute  on  its  face,  of  the 
bond  and  mortgage;  and  cotemporaneously  therewith  gave 
the  defendant  a  note,  containing  a  statement  of  the  terms 
of  the  loan,  with  an  authority  to  sell  the  bond  and  mort- 
gage, so  assigned,  upon  default  of  payment  of  the  loan. 
Ten  Eyck  and  Cochrane  made  a  general  assignment  of  all 
their  property,  to  the  plaintiff,  for  the  benefit  of  creditors. 
Upon  the  maturity  of  the  loan,  the  defendant,  without 
demand  or  notice  to  Ten  Eyck  and  Oochran,  assigned  the 
bond  and  mortgage  to  one  Joshua  M.  Beach,  who  after- 
wards satisfied  the  mortgage  of  record.  After  the  transfer 
of  the  mortgage  by  the  defendant,  to  Beach,  and  after  the 
same  had  been  satisfied  of  record,  but  before  their  general 
assignment  to  the  plaintiff,  Ten  Eyck  and  Cochran  tendered 
to  the  defendant  the  amount  due  on  the  loan ;  and  after 
the  assignment  to  the  plaintiff,  and  before  the  commence- 
ment of  the  action,  the  plaintiff  also  tendered  the  amounjb 
of  the  loan  to  the  defendant)  and  demanded  the  bond  and 
mortgage. 
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The  cause  came  on  for  trial  before  Mr.  Justice  Mongbibf 
and  a  Jury,  on  the  17th  of  December,  1861. 

The  ofTer  to  prove  the  above  facts  was  overruled  by  the 
Justice,  on  the  ground  that  they  did  not  tend  to  prove  a 
cause  of  action  against  the  defendant  of  the  kind  and 
nature  alleged  in  the  comi)laint,  or  in  which  a  Court 
sitting  as  a  Court  of  Common  Law  could  grant  relief. 

The  complaint  was  dismissed  and  the  plaintiff  excepted- 
The  plaintiff  further  offered  to  prove,  that  the  defendant 
did  not  sell,  or  offer  to  sell  the  bond  and  mortgage,  but 
concocted  the  plan  with  Beach,  to  enable  him  to  procure 
the  cancelment  of  the  mortgage,  and  that  Beach  ha<l  some 
interest,  as  the  real  owner,  or  otherwise,  of  the  property 
mortgaged.  This  evidence  was  also  excluded,  and  the 
plaintiff  excepted. 

C  A.  NicholSf  for  plaintiff,  (appellant.) 

I.  The  tender  by  the  assignee  of  the  amount  due  on 
the  bond,  and  his  demand  of  the  same,  established  an 
unlawful  withholding,  which  constitutes  conversion,  and 
it  made  no  difference  that  the  transfer  was  absolute  on  its 
face.  He  was  equally  bound  to  surrender  it  upon  tender 
of  the  amount  due,  and  liable  for  the  consequences  of  not 
surrendering  it.  {Wilson  v.  Little,  2  Comst,  443;  Stearns 
V.  Marsh,  4  Denio,  228 ;  Allen  v.  Byhers,  3  Hill,  593.) 

The  bond  was  an  evidence  of  debt  transferable  by 
delivery,  and  this  was  the  subject  of  the  conversion. 
The  mortgage  was  only  ancillary  to  the  bond,  a  mere 
incident  of  the\lebt.  {Einiyan  v.  MersereaUf  11  Johns., 
534 ;  Astor  v.  MiUer,  2  Paige,  68 ;  Waring  v.  Smyth,  2 
Barb.  Ch.,  119.) 

'  II.  The  decision  that  the  facts  did  not  warrant  an  action 
at  common  law,  necessarily  prevented  any  application 
to  amend  the  complaint  so  as  to  conform  the  pleadings  to 
the  facts,  if  such  amendment  was  necessaty.  (Code,  §  173; 
Rayner  v.  Clark,  7  Barb.,  582 ;  Clark  v.  Dales,  20  Barb., 
67 ;  Bate  v.  Graliam,  1  Kern.,  237 ;  Dmcdoin  v.  Colmaih 
6  Duer,  187 ;  Balcom  v.  Woodruff,  7  Barb.,  13.) 
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IIL  Such  amendment  was  not  necessary ;  for  defendant 
is  estopped  from  setting  up  his  own  wrong  to  defeat  the 
action,  and  the  plaintiff  is  at  liberty  to  treat  the  refusal 
to  give  him  possession  as  the  conversion.  {Hall  v.  Robinson^ 
2  Gomst.,  293 ;  Jn  matter  of  Brig  Sarah  AnUt  2  Summery 
206.) 

IV.  Were  it  otherwise^  and  had  it  appealed  that  defend- 
ant*had  actually  converted  the  subject  of  the  action  prior 
to  the  general  assignment  to  jilaintiff,  so  that  the  right 
of  action  passed  to  plaintiff,  instead  of  the  projierty  in 
the  thing  converted,  the  Court  would  be  bound,  in  further- 
ance of  justice,  to  allow  at  the  trial  an  amendment  of  the 
complaint  which  should  conform  to  such  proof. 

jB.  H.  SunUeyt  for  defendant,  (respondent.) 

L  The  assignment  was  a  mortgage,  and  defendant 
thereby  became  a  lona  fid^  mortgagee  of  the  premises 
described  in  the  mortgage.  {Henry  v.  DaviSy  7  Johns.  Oh., 
40;  affirmed,  2  Gow.,  324;  Slee  v.  Manhattan  Co.j  1  Paige, 
48.) 

IL  And  being  a  mortgage  of  real  property,  and  the 
mortgagee  taking  a  power  coupled  with  an  interest  in 
respect  to  the  mortgaged  estate,  it  is  not  the  subject  of  a 
conversion,  and  cannot  be.  Conversion  can  only  be  pre- 
heated of  goods  or  personal  chattels.  (1  Ohitty  PL,  146, 
147;  3  Black.  Com.,  152.) 

IIL  A  delivery  of  the  bond  and  mortgage  to  the  plain- 
tiff, by  the  defendant,  would  have  been  of  no  avail ;  it 
was  a  reassignment,  and  not  a  return,  that  the  plaintiff 
wanted.  But  this  he  has  not  demanded.  {Luttoeller  y. 
LinneUy  12  Barb.,  512;  Fuller  y.  Hubbard,  6  Cow.,  13.). 

IV.  The  remedy  of  the  plaintiff  is  in  equity  to  redeem; 
and  the  Jadge  was  right  in  holding  that  the  action  could 
not  be  maintained  on  the  facts  presented.  {Slee  v.  Manhat- 
tan  Co.,  1  Paige,  48,  78,  80;  Wilson  v.  LitOe,  2  Oomst., 
446.)  * 
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Bt  the  Goubt — MoNBLiiy  J.  If  tbig  action  can  be 
maiatoined  for  the  conversion  of  the  bond  and  mortgage 
under  the  facts  offered  to  be  proved  on  the  trial,  I 
the  evidence  of  the  eonversdon  was  sufficient.  The 
ment  of  the  bond  and  mortgage  to  Beachr  without  demand 
or  notice  to  the  plaintiff's  assignors,  was  in  violation  of 
their  rights,  and  of  itself,  a  conversion.  Besides,  it  put  it 
beyond  the  defendant's  power  to  reassign,  and  no  demasd 
was  necessary.  {Ddamater  v.  Miller ^  1  Oow.,  75;  JSall  t. 
Sdbimon,  2  Oomst,  293;  Ihjkers  v.  Attm,  7  Hill,  498.) 

Although  the  assignment  of  the  bond  and  mortgage 
was  absolnte  on  its  face,  yet  the  cotemx>oraneous  note 
shows  conclosively  that  it  was  not  intended  as  a  sale,  bat 
as  a  security  for  the  loan ;  and  that  the  assignors  designed 
to  retain  in  themselves  the  eight  to  redeem  upon  payment 
of  the  sum  loaned.  It  is  not  to  be  credited  that  those 
mortgagees  could  have  agreed  to  sell  their  security,  of  the 
valne  of  94,000,  for  the  grossly  inadequate  sum  of  $1,000. 
The  sale  of  it  by  the  defendant,  without  demand  or  notice, 
was  an  act  of  great  iqjajstice  towards  the  assignors;  and 
no  doubt  resta  in  my  mind  that  the  law  affords  tiiem  a 

remedy. 

There  is  no  view,  it  seems  to  me,  in  which  the  transfer 
of  the  bond  and  uMNrtgage  by  the  defendant  can  be  npheld. 
He  made  no  demand  of  payment  of  the  sum  loaned ;  he 
gave  no  notice  of  the  sale  or  intended  sale ;  both  of  which 
he  was  bound  to  do.  He  sold  the  bond  and  mortgage 
instead  of  collecting  it  by  foreclosure  and  sale  of  the  mort^ 
gaged  premises,  and  realized  the  sum  of  $1,000  only  upon 
it.  {Whed&r  v.  Netcbould,  5  Duer,  29.)  Thus  the  rights  of 
the  assignors  were  most  grossly  violated  and  invaded. 

But  the  question  is,  can  an  action  for  this  unlawful  con- 
version  be  sustained?  or  should  the  plaintiff  have  resorted 
to  his  action  in  equity,  to  redeem?  The  answer  to  these 
inquiries  depends  upon  whether  a  bond  and  mortgage  can 
be  pledged  as  a  security  for  a  debt ;  for  if  they  can  be, 
then  I  think  the  authorities  abundantly  support  the  pro- 
position that  trover  lies. 
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We  have  not  been  referred  to  a  ease,  nor  have  I  been 
able  to  find  one,  where  it  is  held  that  a  mortgage  is  not 
the  snbjeot  of  a  pledge.  It  is  true,  several  of  the  earlier 
cases  in  this  State  held  that  the  assignment  of  a  bond  and 
mortgage  as  a  security  for  a  debt,  is,  in  itself,  a  mortgaget 
but  that  the  right  to  redeem  remains  in  the  assignee. 
Sach  was  the  case  in  Henry  v.  Davis^  (7  Johns.  Oh.,  40,) 
afterwards  affirmed  by  the  Oonrt  for  the  Correction  of 
Errors,  (2  Oow.,  324.)  There  the  plaintiff  assigned  the 
bond  and  mortgage,  by  an  instrument  absolute  on  its  foce, 
but  it  was  agreed  that  the  assignment  was  to  be  by  way 
of  mortgage;  and  the  defendant  gave  to  the  plaintiff  a 
writing  to  reassign  the  bond  and  mortgage,  on  being  paid 
the  sum  of  $225,  on  a  day  specified.  The  plsiintiff  ten- 
dered the  debt  and  interest,  and  demanded  a  delivery  of 
the  bond  and  mortgage.  The  defendant  refused  to  assign, 
having  received  the  amount  of  the  bond  and  mortgage 
and  canceled  the  same  of  record.  The  bill  was  to  redeem. 
The  Chancellor  says:  ''The  original  design  of  the  assig^- 
ment  in  this  case  being  admitted  to  be  by  way  of  pled^ 
or  mortgage,  for  a  debt,  and  this  design  being  contained 
in  a  collateral  instrument,  executed  concurrently  by  the 
defendant,  it  seems  to  put  an  end  to  all  (question  as  to 
the  right  of  redemption  J^  And  nothing  more  is  established 
in  this  case.  And  in  affirming  the  decree  of  the  Ol^aucel- 
lor,  the  Judge  delivering  the  opinion  of  the  Court^  (2 
Cow.,  334,)  says:  ''Without  reference  to  the  constn^ctipn 
which  the  IsLw  would  put  on  the  transaction,  I  am  satisfie4 
that,  at  the  time,  neither  party  considered  the  assignment 
an  absolute  sale.  If  it  wi^  not,  the  respondent  had  a  right 
to  redeem,  and  is  not  barred  by  non-payment  at  the  d|ty.'* 
The  extent,  therefore,  of  this  case  is,  that  the  assignn^enlj 
of  the  bond  and  mortgage  was  a  pledge  or  mortgage,  in 
which  the  assignor  had  the  right  to  redeem.  The  dicta  of 
*'  once  a  mortgage,  always  a  mortgage,''  I^as  reference  to 
the  defeasance  contained  in  it,  or  ip  any  cot^mporaneouq 
instmment,  which  no  agreement  of  the  parties  <fSLa  affect| 
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80  as  to  deprive  the  party  of  the  right  of  redemption  in  a 
,Ooiirt  of  equity. 

In  Slee  v.  Manliattan  Company,  (1  Paige^  48,)  the  com- 
plainant had  assigned  to  the  defendants  a  bond  and  mort- 
gage as  a  security  for  a  debt,  by  an  absolute  assignment, 
containing  a  power  to  collect.    The  defendants  foreclosed 
and  purchased  in  the  property.    Subsequently,  the  com- 
plaiuant  filed  his  bill  to  redeem.    The  bill  was  sustained. 
It  was  claimed  by  the  defendants  in  thek  answer  that  the 
assignment  was  a  sale ;  but  that  objection  was  abandoned. 
The  Chancellor  says,  ''It  is  now  admitted  by  the  defendants' 
Counsel  that  the  assignment  to  them  from  Slee,  is  on  its 
face  nothing  hut  a  mortgageJ^  The  whole  of  the  argument 
of  the  Ohancellor  in  this  case,  is  to  show  that  Slee,  not- 
withstanding the  assignment  and  the  subsequent  fore- 
closure of  the  mortgage  retained  in  himself  the  equity  of 
redemption.    He  treats  the  assignment  throughout  as  a 
mortgage,  containing  the  right  to  redeem,  which  was  not 
divested  by  the  statute  foreclosure.    It  is  to  be  observed, 
that  both  the  cases  of  Henry  v.  Davis^  and  Slee  v.  Man^ 
liattan  Co.^  arose  prior  to  the  Kevised  Statutes,  when  the 
rights  of  a  mortgagee  and  his  assignee  were  greater  than 
now.    Then,  the  mortgagee  on  default,  could  maintain 
ejectment  to  recover  possession  of  the  mortgaged  premises, 
(Jackson  v.  Dubois^  4  J.  B.,  216),  now  he  cannot  do  so» 
(2  R.  S.,  312.) 

There  is  nothing  in  the  cases  to  which  I  have  referred, 
which  declares  that  a  mortgage  is  not  the  subject  of  a 
pledge.  It  was  not  necessary  to  determine  anything  more 
than  that  the  complainant  had  the  right  to  redeem ;  and 
the  assignment  is  variously  called  a  pledge  or  mortgage 
as  distinguished  from  a  sale,  it  seemingly  being  unimpor- 
tant whether  a  pledge  or  a  mortgage. 

By  the  common  law,  a  i)ledge  is  a  bailment  of  personal 
property  as  a  security  for  some  debt  or  engagement.  It 
is  usually  confined  to  chattels.  Where  real  or  personal 
property  is  transferred  by  a  conveyance  of  the  title,  as  a 
security,  it  is  commonly  denominated  a  mortgage.  (Story 
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on  Bailments,  ^  286.)  In  case  of  a  mortgage,  the  whole 
I^al  title  passes  conditionally  to  the  mortgagee,  and  if 
not  redeemed  at  the  time  stipulated,  the  title  becomes 
absoIat43  at  law.  But  iu  a  pledge,  a  special  property  only, 
passes  to  the  pledgee,  the  general  property  remaiuing  in 
tbe  pledger.  (Id.,  ^  287.)  A  delivery  is  essential  to  a 
pledge,  it  was  for  a  long  time  doubted  whether  incorporeal 
things,  like  debts,  money  in  stocks,  &&,  which  cannot  be 
manually  delivered,  were  proper  subjects  of  a  pledge.  It 
is  now  held  that  they  are.  {Wilson  v.  Little^  2  Oomst,  443.) 
Hence,  any  species  of  personal  property  or  chattel  inte- 
rest may  be  the  subject  of  a  pledge  $  and  although  the 
pledger  parts  with  the  i)ossession  of  the  pledge,  he  retains 
his  general  property  in  it,  and  the  pledgee  has  but  a  special 
or  qualified  interest. 

Let  us  now  see  whether  a  bond  and  mortgage  is  or  can 
be  the  subject  of  a  pledge.  Whatever  may  have  formerly 
been  the  law,  a  mortgage  is  now  regarded  as  a  mere 
security  for  the  payment  of  the  debt  due  to  the  mort- 
gagee ;  in  the  language  of  Mr.  Justice  Story,  (2  Story 
Eq.,  ^  1015,)  "A  mortgage  is  but  a  pledge  or  security  for 
the  payment  of  the  debt  or  the  discharge  of  the  other 
engagements  for  which  it  was  originally  given."  In  Green 
V.  Hart^  (1  Johns.,  680,)  it  is  said,  "  Courts  of  equity  con- 
sider mortgages  according  to  the  essential  nature  of  the 
contract,  and  give  them  operation  according  to  the  inten- 
tion of  the  parties ;  the  debt  is,  consequently,  then  esteemed 
the  principal,  and  the  land  the  incident ;  and  whenever  the 
debt  is  discharged,  the  interest  of  the  mortgagee  in  the  land 
ceases,  of  course."  So,  in  Jackson  v.  WiUardi  4  Johns.,  41» 
the  Court,  quotiug  from  Ld.  Haedwicke,  who  says,  "even 
the  law  considers  the  debt  as  the  principal,  and  the  land 
as  an  incident  only,"  applies  the  principles  of  equity  to 
courts  of  law,  as  to  the  nature  and  effect  of  a  mortgage. 
Kbnt,  Ch.  J.,  says,  "It  has  been  said,  and  repeated,  that 
it  was  an  affront  to  common  sense  to  say  that  a  mort- 
gagor in  possession  was  not  the  real  owner;  that  the 
mortgagee,  notwithstanding  the  form,  has  but  a.  chattel, 
Bosw.— Vol.  IX.       42 
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and  the  mortgage  is  only  a  secnrity."  The  qnestiou  in 
this  case  was,  whether  the  interest  of  the  mortgagee  conld 
be  sold  under  execution.  It  was  held  it  conld  not  be. 
That,  until  foreclosure,  or  at  least  iintil  possession  taken, 
tlije  mortgage  remained  in  the  light  of  a  cJiose  in  a4)tion. 
See  also,  Bunyan  y.  Merserea%  (11  Johns.,  584.)  In  Waring 
V.  Smythf  (2  Barb.  Oh.,  119.)  After  adverting  to  the 
restriction  of  the  Bevised  Statutes  in  depriving  the  mort- 
gagee of  the  power  to  briiig  a  suit  to  recover  the  possession 
of  the  mortgaged  premises,  before  a  foreclosure,  and  that 
the  mortgagor  is  the  real  owner  of  the  fee,  the  Ohancellor 
says,  *'  the  mortgage,  then,  is  here  nothing  but  a  chose  in 
action^  or  a  mere  lien  or  security  upon  the  mortgaged 
premises,  as  an  incident  to  the  debt  itself.'' 

In  The  Morris  Canal  and  Banking  Company  y.  Fisher^ 
(1  Stockt  N.  J.,  667),  the  stockholders,  for  the  purpose  of 
raising  money  for  certain  purposes,  authorized  their  direct- 
ors to  issue  the  bonds  of  the  company,  payable  to  bearer, 
to  be  secured  by  a  mortgage  of  the  canal  and  appurte- 
nances. The  mortgage  was  executed  to  three  trustees, 
acknowledged  and  recorded.  Afterwards,  the  directors 
authorized  the  president  of  the  company  to  borrow  $30,000 
on  the  notes  of  the  company,  and  to  deposit  with  the  notes, 
as  collateral  security,  the  company's  mortgage  bonds,  to 
twice  the  amount  of  the  notes.  The  president  borrowed 
of  one  Lewis,  $1,500,  gave  him  the  company's  note  for  the 
amount,  at  eight  months,  and  deposited  with  him  $3,000 
of  their  mortgage  bonds.  The  note  not  being  paid  at 
maturity,  Lewis,  after  notice  to  the  company,  advertised 
the  bonds  for  sale,  and  sold  them  at  public  auction.  The 
plaintiff  (Fisher)  bought  them  at  the  sale.  The  defendants 
having  refused  to  pay  the  interest  on  the  bonds,  the  bill 
was  filed  for  the  foreclosure  and  sale  of  the  canal  property 
and  appurtenances.  It  was  claimed  that  the  bonds  were 
not  the  subject  of  a  pledge ;  that  Lewis  could  not  sell,  but 
could  only  collect  the  company's  note,  and  that  the  com- 
pany had  the  right  to  redeem  on  paying  the  $1,500  aad 
interest    The  Court,  however,  held  that  the  deposit  of 
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the  bonds  was  a  pledge ;  that  they  passed  by  delivery,  and 
tiiat  no  assignment  in  writing  was  necessary.  The  defend* 
ants  further  claimed,  that  even  if  Fisher  had  acquired  title 
to  the  bonds,  yet  he  was  not  entitled  to  the  benefit  of  the 
mortgage  secnrity,  ina^nnch  as  the  mortgage  was  not 
assigned,  and  being  a  chose  in  aeti&Hj  conld  not  pass  by 
deUvery.  But  the  Oourt  says,  ^'  it  is  well  settled  that  the 
debt  secured  by  the  mortgage  is  the  principal  thing; 
the  mortgage  is  only  an  incident  to  the  debt,  and  passes 
with  the  debt ;  referring,  among  others,  to  Chreen  v.  Hart^ 
(1  Johns.,  580,)  |knd  Langdon  y.  Bud,  (9  Wend.,  80.)  I  am 
of  opinion  that  the  complainant  is  entitled  to  the  benefit  of 
the  mortgage  to  the  extent  of  the  bonds  held  by  him,  and 
to  have  the  amount  due  paid  by  a  sale  of  the  mortgaged 
property/*  Here,  then,  both  the  bonds  and  tho  mortgage 
were  regarded  as  subjects  of  a  pledge,  and  without  assign- 
ment in  writing  i>assed  to  the  pledgee,  subject,  of  course, 
to  all  the  usual  rights  of  the  pledger. 

It  seems  to  me,  therefore,  that  if  a  mortgage  is  a 
^fledge  "  or  security  for  the  payment  of  a  debt,  a  *'  ehattel^^^ 
a  mere  "  chose  in  action^**  according  to  the  cases  to  which 
I  have  referred,  it  is  necessarily  the  subject  of  a  pledge ; 
and  that  the  contract  by  which  it  is  pledged,  vests  the 
pledgee  with  only  a  qualified  and  special  property  in  it, 
tile  pledger  retaining  the  general  ownership. 

K  I  am  correct  in  my  conclusion  that  a  mortgage  may 
be  pledged,  I  shall  have  no  difiiculty  in  determining  in  tiiis 
ease,  that  it  was  the  intention  of  the  plaintiff  to  give  the 
defendant  only  such  qualified  and  restricted  property  in,  and 
right  to,  the  assigned  mortgage,  as  a  pledge* would  tx>nfer. 

In  McLean  v.  Walker,  (10  Johns.,  472,)  a  note  was  deliv- 
ered, payable  in  wheat,  with  an  agreement  that  the  plain- 
tiff might  redeem  it  by  paying  a  certain  sum,  at  any  time 
within  six  months  after  the  note  became  due.  The  Court 
held  it  a  pledge  and  not  a  mortgage ;  that  there  was  no 
sale ;  that  it  was  merely  deposited  with  the  party,  and  that 
the  legal  property  did  not  pass,  as  it  does  in  the  case  of  a 
mortgage.  (See,  also,  Stearns  v.  Marsh,  4  Denio,  227.) 
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The  case  of  WiUon  v.  Little,  (2  Oomst-t  443,)  was  in 
most  respects  Jike  the  present  case.  There,  upon  a  loan 
of  $2,000  by  the  defendant,  the  plaintiff  deposited  with 
him,  ^'08  collateral  security ,  with  authority  to  sell  the  same 
at  the  brokers'  board,  or  at  public  auction,  on  non-per- 
formance of  this  promise,  without  notice,  fifty  Erie."  The 
action  was  for  the  wrongful  selling  of  these  shares. 
The  Court  say  the  transaction  was  a  pledge  and  not  a 
mortgage ;  and  they  reject  the  idea  that  it  is  iuvariabily 
true,  that  in  all  cases  where  the  legal  title  is  transferred  to 
the  creditor,  the  transaction  is  a  mortgage  and  not  a  pledge. 
They  held  delivery  essential  to  a  pledge,  but  affirm  that 
'  debts  and  choses  in  action  are  capable,  by  means  of  a  writ- 
ten assignment,  of  being  conveyed  in  pledge. 

The  assignment  of  the  bond  and  mortgage  by  the  plain- 
tiff to  the  defendant,  and  the  cotemporaneous  agreement 
of  the  parties,  constituting^  then,  the  transaction  a  pledge, 
the  defendant  took  only  such  property  in  the  mortgage  as 
an  ordinary  pledgee  acquires,  and  was  subjected  to  all  the 
duties  and  obligations  imposed  upon  that  class.  Upon 
default  in  the  payment  of  the  sum  loaned,  he  could  have 
demanded  payment,  and  possibly,  on  giving  notice,  have 
sold  the  mortgage.  But  he  did  neither  of  these.  He  did 
not  demand  payment,  as  is  required  by  Wilson  v.  IdtUe, 
supra,  nor  did  he  sell.  He  received  the  grossly  inadequate 
sum  of  $1,000,  by  collusion  with  Beach;  assigned  to  him 
the  mortgage,  who  satisfied  it  of  record.  Here  was  a 
palpable  conversion,  a  tortious  and  unlawful  violation  of 
the  rights  of  the  plaintiff,  and  for  the  reasons  I  have  before 
stated;  the  defendant  is  liable  in  this  action.  {McLean  v. 
Walker,  and  Wilson  v.  Little,  supra.) 

We  think  the  Judge  erred  in  overruling  the  evidence 
offered,  and  in  dismissing  the  complaint. 

There  should  be  a  new  trial,  with  costs  to  abide  the 
event. 

Bahboub,  J.,  concurred  in  this  opinion* 
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The  Chief  Jastice  also  concurred,  aseigning  the  follow- 
ing additional  reason  for  reversal. 

BoswoRTH,  Oh.  J.  We  are  justified  in  inferring  from 
the  facts  offered  to  be  proved  that  the  note  in  this  case, 
made  by  Ten  Eyck  &  Cochran,  is,  in  terms,  like  that  in 
Wilson  V.  Little,  (2  Comst.,  443.) 

Where  an  instrument  transferring  stock  operates  as  a 
pledge  of  it,  and  not  as  a  mortgage,  a  transfer  of  a  bond 
by  an  instrument  in  the  same  form  w  ill  operate  as  a  pledge 
of  the  bond.  Though  secured  by  a  mortgage  of  real 
estate,  the  bond*is  the  principal  and  the  mortgage  is  inci- 
dent to  it. 

I  think,  therefore,  that  the  facts  offered  to  be  proved 
would  constitute  a  pledge  and  not  a  mortgage.  But 
whether  the  one  or  the  other,  is  immaterial  in  this  case, 
the  x>l^Qtiff's  assignors,  and,  subsequently,  the  plaintiff, 
tendered  to  the  defendant  the  amount  due  on  the  loan, 
and  demanded  the  bond  and  mortgage. 

The  tender  destroyed  the  lien  on  the  bond  and  mort- 
gage, whether  Parker  was  pledgee  or  mortgagee;  and 
trover  will  lie  for  a  refusal  to  deliver  them,  or  for  an  actual 
conversion  of  theip.  {Kortright  v.  Cadtf,  21  N.  T.  E.,  343.) 
If  ejectment  to  recover  the  possession  of  real  estate  will 
lie  against  a  mortgagee  in  possession,  upon  a  tender  of 
the  amount  due,  made  at  any  time  before  foreclosure,  it 
needs  no  argument  to  show  that  a  tender  of  the  amount 
secured  by  a  mortgage  of  chattels  will  destroy  the  lien, 
and  authorize  a  recovery  of  the  chattels,  or  damages  for 
their  conversion. 

The  proof  offered  was  to  the  effect  that,  although  the 
defendaut  had  assigned  the  bond  and  mortgage  to  Joshua 
M.  Beach,  yet  he  did  not  sell  or  offer  to  sell  them,  ''  but 
concocted  this  plan  with  Beach  to  enable  him  to  procure 
the  cancelment  of  the  mortgage,"  he  having  an  interest 
in  the  mortgaged  property. 

On  such  a  state  of  facts  as  the  plaintiff  offered  to  prove, 
his  action  was  maintainable,  and  the  dismissal  of  his  com- 
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plaint  was  eironeoofi*    The  judgment  should  be  reveised 
and  a  new  trial  granted,  witli  costa,  to  abide  the  eyent 


Ghablbs  B.  Hoffman  et  al,  Plaintiff  and  Bespondenta. 
y.  Danibl  Millbb  et  ol.,  Defendants  and  Appellants. 

1.  Where  bankers  and  collecting  agents  receive  from  their  correspondentt 
engaged  in  the  same  business  at  another  place,  negotiable  paper  indoned 
to  them  by  the  latter,  the  indorsement  being  expressed  to  be  "  for  collec- 
tion/' and  they  do  not  credit  their  correspondents  with  it,  but  enter  it  in 
account  as  received  for  collection ;  and  the  circumstances  and  the  course 
of  dealing  are  such  that  they  are  not  under  any  obligation  to  credit  their 
correspondents  with  its  amount  until  it  be  paid  at  maturity,  and  there  ii 
no  understanding  between  them  and  tlieir  correspondents  that  remittances^ 
or  a  delay  to  draw  for  cash  balances,  are  to  be  influenced  by  the  fact  of 
holding  paper  sent  for  collection  and  not  matured;  they  cannot^  as  against 
the  owners  who  delivered  the  paper  to  their  correspondents  for  collection, 
retain  it  on  the  ground  of  an  unpaid  balance  due  to  them  from  snch  corres- 
pondents. Delay  to  draw  for  a  cash  balance,  and  the  making  of  advances 
or  remittances,  after  receiving  the  paper  for  collection,  do  not,  under  sach 
circumstances,  make  them  bona  fide  holders  for  value,  so  as  to  give  them 
a  superior  titla 

2.  In  such  a  case,  testimony  by  the  plaintiffs,  the  collecting  .agents,  that  in 
making  remittances  after  receiving  the  bill  in  question,  they  looked  to,  and 
relied  on,  the  unmatured  paper  in  their  hands  for  collection,  is  not  entitled 
to  any  weight,  if  neither  any  agreement  nor  the  course  of  dealing  between 
them,  authorized  them  so  to  rely,  and  their  correspondents  had  no  resaon 
to  suspect  that  any  remittance  made  to  them  was  influenced  by  any  sudi 
consideration. 

3.  The  cases  of  Warner  v.  Lee,  (2  Seld.,  144,)  ScoU  v.  The  Ocean  Brnk^  (5 
Bosw.,  192 ;  23  N.  Y.  R.,  289,)  and  Tke  Bank  of  ihe  Metropoiis  ▼.  The  Nem 
Enghnd  Bank,  (I  How.  U.  S.,  234,)  examined,  and  the  two  former  fi>llowed, 
distinguishing  the  latter. 

(Before  Bosworth,  Ch.  J.,  and  Barbour  and  Mosm^^  J.  J.) 
Heard,  April  21;  decided.  May  24,  1862. 

Api»BAii  by  the  defendants  from  a  jud jctnent.  This  sait 
was  bronght  by  Ghades  B.  Hoffman  and  John  Oelston,  on 
a  bill  of  exchange,  dated  ''  Houston,  Texas,  September 
22, 1860,"  drawn  by  John  Dickinson  on  Allan  Hay  &  Go^ 
of  New  York,  for  $1,100,  payable  thirty  days  after  sij^t, 
to  the  order  of  Miller,  Oload  &  MiUer/' and  '*  Aeeepted 


^ 
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October  5, 1860,  jMyable  at  the  Bank  of  Oommeroe,  in 
New  York."  When  received  by  the  plaintiffa,  the  bill  had 
the  following  mdorsements :  ''Miller,  Oloud  &  Miller;" 
"Pay  Messrs.  Hoffman  &  Oo.,  or  order,  for  collection, 
Jcfloah  Lee  &  Oo.,  eleven  hundred  dollars." 

The  original  defendants  in  the  action  were  the  firm  of 
Allan  Hay  &  Ga,  the  acceptors ;  but  having  no  defense, 
except  that  they  were  ignorant  to  whom  the  bill  should  be 
paid,  because  the  plaintiffs,  and  also  Miller,  Oloud  &  Mil- 
ler, respectively  claimed  to  own  it,  they  were  permittedt 
by  an  order  made  in  the  action,  tQ  pay  the  money  into 
Ooort,  and  Miller,  Oloud  &  Miller  were  made  defendanta 
in  their  stead.  The  question  now  was,  does  the  money 
belong  to  the  plaintiffs,  or  to  the  substituted  defendants. 
Miller,  Oloud  &  Miller  ? 

The  cause  was  tried  before  Mr.  Justice  Bobbbtson,  (a 
Jnry  being  waived  by  consent,)  on  the  20th  of  November, 
1861.  It  appeared  that  the  plaintiffs'  firm,  at  and  prior  to 
receiving  the  bill,  were  bankers  and  collecting  agents, 
doing  business  in  the  Oity  of  New  York ;  and  the  firm  of 
Josiah  Lee  &  Oo.  were  also  bankers  and  collecting  agents, 
doing  business  in  the  Oity  of  Baltimore. 

Miller,  Oloud  &  Miller,  on  the  20th  of  October,  I860, 
doing  business  in  Baltimore,  and  then  owning  the  bill  in 
questaon,  deposited  it  with  Josiah  Lee  &  Oo.,  for  eoUec- 
tion,  at  the  same  time  indorsing  it.,  in  blank,  as  before 
stated.  On  the  23d  of  October,  1860,  Josiah  Lee  &  Oo., 
after  indorsing  it  in  the  form  mentioned,  inclosed  that  and 
another  bill  for  $77.31,  in  a  letter  of  that  date,  directed  to 
the  plaintiffs,  and  reading  thus : 

*' Messrs.  Hoffman  &  Oo. :  Dear  Sirs — We  inclose  for 
collection  and  credit,  bills  stated  below. 

BespectfuUy,  yours,  Josiah  Lisb  &  Oo. 

D.  S.  Oohen, 177  31 

Allan  Hay&Oo., 1,100  00" 

The  plaintiffs,  by  Irt^er  dated  Ootober  24, 1860,  wpUed, 
{inter  aKn,)  aa  follows : 
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"Messrs.  JosiAH  Lbb  &  Co.,  Baltimore :  Dear  Sirs— We 
have  received  your  favor  of  23d  iust.,  with  iuclosures  as 
stated. 

$77.31  to  yonr  credit,  and 

$1,100  acceptance,  Allan  Hay  &  Co.,  due  November  4-7, 
1860,  which  we  enter  for  collection." 

Charles  B.  Hoffman,  one  of  the  plaintiffs,  and  the  only 
witness  on  their  part,  testified  thus^:  "  There  were  two 
accounts  in  the  books  of  each ;  we  kept  an  account  of  all 
paper  sent  to  them,  (Josiah  Lee  &  Oo.,)  and  it  was  called 
•our  account,'  and  drafts  drawn  against  it  were  entered  in 
that  account;  all  paper  received  from  them  and  drafts 
against  us,  constituted  the  other  account,  which  was  called 
♦their  account.'" 

On  cross-examination  he  was  asked : 

•'  Was  the  acceptance  in  suit*  ever  passed  to  the  credit  of 
Josiah  Lee  &  Co.,  upon  your  books?" 

A.  •'  No,  sir ;  it  was  never  passed  npon  the  ledger ;  a 
memorandum  of  it  was  kept  on  the  blotter  and  another 
small  book ;  it  was  not  our  custom  to  i)ass  paper  to  the 
credit  of  the  remitting  firm,  in  those  accounts,  until  the 
paper  matured  and  was  paid,  when  we  passed  them  on 
tlie  ledger ;  of  the  two  acceptances  mentioned  in  the  letter 
of  October  22d,  one  was  paid  on  sight,  and  immediately 
passed  to  the  credit  of  Josiah  Lee  &  Oo. ;  the  other,  being 
the  acceptance  in  suit,  was  treated  differently." 

[The  entry  in  plaintiffs'  blotter  was  thus : 

"351.  October  24, 1860. 

"  Josiah  Lee  &  Oo.,  Baltimore,  (their  account.) 

•*  Their  remittance  on  D.  P.  Oohn,. .  $77  31 

$77  81 

"  Allan  Hay  &  Oo., $1,100  00"] 

Q.  "  Did  you  ever  draw  against  any  particular  remit- 
tance, payable  in  future  ? 

A.  No,  sir, 

Q.  Did  you  consider  yourself  entitled  to  draw  as  against 
remittances  for  collection,  prior  to  their  maturity  ? 

A.  The  question  never  came  up. 
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Q.  Did  you  ever  do  it  ? 

A.  ]^o,  sir,  we  never  had  occasion  to  do  it. 

Q.  Yoa  did,  at  this  time,  a  generiekl  collection  business 
for  account  of  customers? 

A.  Yes,  sir, 

Q.  Auy  one  that  chose  to  deposit  paper  with  you  for 
eollection,  you  forwarded  it  for  collection  ? 

A.  Yes,  sir. 

Q.  Was  not  that  the  general  business  of  Josiah  Lee 
&Go.? 

A.  Yes,  sir;  that  was  one  branch;  they  were  in  the 
habit  of  receiving  paper  from  other  parties  and  transmit- 
ting it  for  collection. 

Q.  Was  there  any  express  and  positive  Agreement 
between  you  and  Josiah  Lee  &  Go.,  in  reference  to  this 
acceptance,  except  by  the  letter  and  order  .given  in  evi- 
dence ? 

A.  No,  sir,  there  was  not.*' 

Josiah  Lee  &  Co.  failed  November  1, 1860,  and  on  the 
2d  of  that  month  delivered  to  defendants  a  written  order 
on  the  plaintiffs,  requiriug  them  to  deliver  to  the  defend* 
ants  the  acceptance  in  question,  the  order  stating,  *^  they 
(the  defendants)  being  the  rightful  owners  of  the  same, 
and  we  being  agents  to  collect."  This  order  was  presented 
to  the  plaintiffs,  and  the  acceptance  demanded  of  them 
before  this  suit  was  brought,  and  they  refused  to  deliver 
it  to  the  defendants.  The  plaintiffs  received  the  accept- 
ance on  the  morning  of  the  24th  of  October.  On  the  23d 
there  was  a  balance  due  to  them  from  Josiah 

Lee&Oo,,of, $540  28 

October  24,  plaintiffs  .paid  A.  M.  Allen,  on 

Josiah  Lee  &  Oo.'s  letter  of  credit, 200  00 

October  24,  plaintiffs  remitted  to  Josiah  Lee  & 

Co.,  drafts  for  collection,  amounting  to, 438^  57 

October  30,  they  also  {emitted  to  Josiah  Lee  & 

Co.,  for  collection,  a  draft  for, 3,000  00 

They  drew  on  Lee  &  Co.,  October  29,  for, 600  00 

And  October  30,  for, \ 3,000  00 

Bosw.— Vol.  IZ.       43 
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These  draftsVere  protested ;  Lee  &  Go.  collected  the  remit- 
tances of  October  29th  and  30th,  and  used  the  proceeds. 
They  now  owed  the  plaintiff  $3,901.53,  excluding  from 
the  calculation  the  acceptance  in  question. 

On  the  trial,  Charles  B.  HoiShian  was  allowed,  against 
the  objection  and  exception  of  the  defendant^  to  testify 
that  for  several  months  ^^  we  always  took  into  account  the 
paper  that  we  had  on  hand,  in  remitting  for  collection,  or 
drawing  down  our  balances  with  them.*' 

The  Judge  before  whom  the  action  was  tried,  found  as 
facts  (among  others)  that  the  paper,  remitted  by  the  one 
firm  to  the  other,  **  always  appeared  to  be  the  proi>eity  of 
the  party  transmitting  the  same ;  each  treated  the  paper 
so  received  from  the  other  us  the  property  of  the  party 
from  whom  it  was  received.  *  *  The  plaintiffii,  until 
the  2d  of  November,  1860,  had  no  notice  that  said  accept- 
ance  belonged  to  any  person  other  than  Josiah  Lee  &  Co., 
and  relying  upon  the  possession  of  said  aooeptanee>  and 
other  securities,  amounting  to  $467.50,  they  paid  the  $200 
October  24th,  and  made  the  remittances  of  $438.67  and 
$3,000 ;  and  from  October  24th  to  October  29th,  left  the 
balance  in  plaintiffs'  favor,  arising  from  the  collection  of 
audi  drafts,  and  otherwise,  in  the  hands  of  Josiah  Lee  & 
Co.,  undrawn  for."  He  held,  as  matters  of  law,  that  the 
pUuntiflb,  as  bankers^  have  a  lien  on  the  bill  in  question, 
for  the  balance  due  them  from  Josiah  Lee  &  Co. ;  and  that 
they  have  acquired  a  valid  title  to  the  said  bill  of  exdiange 
as  bona  fide  holders  thereof  for  value ;  and  gave  judgment 
for  the  plaintiffs  for  the  amount  of  the  bill,  with  interest, 
and  ordered  that  the  money  paid  into  Court  by  the  accept- 
ors, be  applied  on  said  judgment.  The  defendants  excepted 
to  these  conclusions,  and  appealed  friMu  the  judgment  to 
the  General  Term. 

L.  JB.  Woodruff  and  (7.  F.  Sanford^  for  appellants. 

L  Cited,  as  to  the  banker's  general  lien  on  secnrities  in 
tin  hands,  for  a  general  balance  due,  (2  Kent,  641;  2 
Sel w^  1385,  and  oaaes  cited ;  MeBride  v.  FitriMrB*  Bank  of 
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Sdlem^  25  Barb.,  657 ;  Tan  Aniee  v.  Bank  of  Troy,  8  Barb., 
312 ;  Lawrence  v.  Stonington  Bank,  6  Oonn.  B.,  521 ;  Arnold 
T.  Clarh  1  Sandf.,  491 ;  Scott  v.  Ocean  Bank,  5  Bosir.,  192; 
23  N.  Y.  E.,  289;  Cl^rk  v.  Merchants'  Bmk,  1  Sandf.,  498; 
S.  C,  (reversed,)  2  Oomst.,  380;  Warner  v.  Lee,  2  Seld.,  144.) 

II.  Plaintiff  were  not  the  ^^hankers^^  of  Josiah  Lee  & 
Co.,  but  both  were  merely  agents  of  the  defendants.  The 
acceptance  was  virtually  delivered  to  the  plaintiffs  by  the 
defendants.  {Lawrence  v.  Stonington  Bank,  6  Oonn.  B.,  521.) 

III.  There  is  no  evidence  of  any  agreement  that  all 
remittances  should  be  considered  as  made  upon  the  faith 
of  any  prior  remittances,  unless  Notice  was  given  of  the 
interest  of  others  in  the  first  paper  remitted. 

IV.  The  plaintiffs'  knowledge  of  the  general  nature  of 
Josiah  Lee  &  Oo./s  business,  as  collection  agents,  esp^ 
cially  in  connection  with  the  indorsements  on  the  bill,  the 
correspondence  and  the  other  circumstances  of  the  case, 
was  sufficient  to  put  plaintiffs  upon  inquiry^  and  should 
be  deemed  notice  that  the  acceptance  was  held  for  collec- 
tion, and  that  Josiah  Lee  &  Co.,  were  not  the  owners* 
{Van  Amee  v.  Bank  of  Troy,  Warner  v.  Lee,  Arnold  v. 
Clark,  svpra.) 

V.  Elnowledge  that  a  great  portion  of  the  paper  mutu- 
ally transmitted  was  not  the  property  of  the  remitter,  of 
itself,  forbade  any  agreement  between  plaintiffs  and  Josiah 
Lee  &  Co.,  the  effect  of  which  would  be  to  create  a  general 
lien  npon  all  the  paper  remitted ;  and  such  an  agreement, 
if  made,  being  known  only  to  themselves,  would  have  been 
void  against  these  defendants,  who  confided  to  Josiah  Lee 
&  Co.  the  collection  of  this  acceptance,  without  notice, 
either  express  or  implied,  of  the  existence  of  such  an  agree- 
ment, or  of  their  peculiar  mode  of  transacting  business* 
{Lawrence  v.  Stonington  Bank,  supra,) 

VI.  Nor  could  such  an  agreement,  though  subject  to  the 
qualification  suggested  in  the  opinion  of  the  Oourt,  viz., 
that  Btich  lien  should  attach  **  unless  notice  was  given  of 
the  interest  of  others  in  the  paper  remitted,"  be  upheld 
between  dealers  mutually  cognizant  that  each  acted  as  the 
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collection  agents  for  others,  as  against  third  parties,  where, 
as  in  the  present  case,  no  distinction  between  the  two 
classes  of  paper  was  ever  pointed  out  or  observed  in  any 
single  instance; •where  all  was  treated  as  belonging  to  the 
remitting  party;  where  the  party  claiming  the  lien  does 
not  remember  in  the  whole  course  of  his  business  of  ever 
receiving  any  notice  of  the  interest  of  others  in  any  pap6r. 

WUliam  C.  Bussdl  and  O.  Spring^  Jr.y  for  respondents. 

I.  The  defendants  were  guilty  of  laches  in  indorsing 
the  draft  unrestrictedly  and  in  blank,  thereby  mislead- 
ing the  plaintiffs  into*  the  belief  that  the  paper  when 
remitted  to  them  belonged  to  Josiah  Lee  &  Co. 

The  plaintiffs  are  in  nowise  in  fiault ;  they  received  this 
paper  in  the  usual  course  of  their  business,  and  advanced 
moneys  and  gave  a  credit  on  the  faith  of  it,  in  good  faith 
and  without  notice. 

II.  The  plaintiffs,  as  bankers,  have,  by  law,  a  lien  on 
this  acceptance.  (2  Kent's  Com.,  7th  ed.,  798,  820,  note ; 
Banlc  of  (lie  Metropolis  v.  Netv  England  Bank,  1  How. 
U.  S.,  234 ;  S.  (7.,  6  How.,  212 ;  Wilson  v.  Smithy  3  Id., 
763 ;  Batlxbone  v.  Sanders,  9  Ind.,  217  ;  McBrids  v.  Far- 
mers^ Bank  of  Salem,  25  Barb.,  657.) 

III.  Independently  of  their  lien  as  bankers,  the  plain- 
tiffs are  hona  fide  holders  of  the  acceptance  in  controversy, 
and  entitled  to  hold  the  same  againsl  the  defendants. 

The  t.est  of  the  character  of  a  holder  for  value  is, 
whether  the  party  claiming  it  has,  in  good  faith  and  wi(h- 
out  notice,  so  dealt  with  the  paper  and  upon  the  security 
of  its  possession,  that  he  will  be  in  a  worse  position  than 
before  such  dealing,  if  it  be  taken  away  from  him.  ( Codding- 
ton  V.  Bay,  20  Johns.,  637 ;  Stalker  v.  McDonald,  6  HiU, 
93  ;  McBride  v.  Farmers'  Bank,  25  Barb.,  657,  and  cases 
cited  under  2d  Point ;  White  v.  Springfield  Bank,  3  Sandf., 
222  ;  Youngs  v.  Lee,  18  Barb.,  187 ;  8.  C,  2  Kern.,  551.) 

IV.  The  course  of  dealing  between  the  plaintiff  and 
Lee  &  Co.,  proven  in  this  case,  and  found  as  matter  of 
fact  by  the  Court  below,  establishes  an  agreement  between 
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the  parties  that  all  remittaDce-s  made  by  either  to  the 
other  shoiild  be  considered  as  made  upon  the  faith  of  prior 
remittances  by  the  latter  to  the  former,  unless  notice  was 
given  of  the  interest  of  others  in  the  paper  first  remitted. 
Sach  an  agreement  can  be  established  as  thoroughly  by  a 
continuous  course  of  dealing,  as  by  express  contract  in 
terms.  {Bank  Metropolis  v.  N.  E.  Bankj  1  How.  U.  S., 
234 ;  8.  C,  6  How.,  212 ;  8coU  v.  Ocean  Bank,  5  Bosw., 
192 ;  8.  a,  23  N.  Y.  E.,  289.) 

V.  The  plaintiflfs  had  no  notice,  when  they  received  the 
draft  in  question,  that  it  belonged  to  any  other  party  than 
Josiah  Lee  &  Go. 

YI.  The  relations  of  the  plaintiffs  and  Josiah  Lee  &^o. 
in  regard  to  this  paper  were  not  those  of  mere  principal 
and  agent.  These  parties  were  mutual  correspondents, 
each  a  principal  as  to  the  other,  each  remitting  to  tho 
other  and  drawing  dratls,  not  in  reference  to  any  particular 
remittance,  but  in  reference  to  general  balances  and  secu- 
rities in  the  hands  of  either,  arising  from  prior  remittances. 

VII.  None  of  the  cases  which  have  been  decided  in  favor 
of  the  original  owner  contain  the  fact  of  advances  having 
been  made,  or  securities  having  been  parted  with,  on  the 
strength  of  the  paper.  XVan  Amee  v.  Bank  of  Troy,  8 
Barb.,  312 ;  McBride  v.  Farmers*  Bank  of  8alem,  25  Id., 
657 ;  8coU  v.  Ocean  Bank,  5  Bosw.,  192,  and  23  N.  Y.  E., 
289 ;  Arnold  v.  Clark,  1  Sandf.,  491.) 

By  the  Coubt — ^Boswoeth,  Oh.  J.  On  the  facts,  which 
the  evidence  will  justify  a  Judge  or  Jury  in  finding,  w& 
think  no  discrimination,  favorable  to  the  plaintiffs,  can  be 
made  between  this  case  and  Warner  v.  Lee,  (2  Seld.,  144,) 
and  8cott  v.  The  Ocean  Bank,  (5  Bosw.,  192,  and  23  N.  Y. 
B.,  289.) 

In  Warner  v.  Lee,  John  T.  Smith  &  Oo.,  with  whom  the 
plaintijB&  had  deposited  for  collection  a  note  owned  by 
them,  made  by  Osbom  &  Whallon,  sent  it  in  a  letter  to  the 
defendant,  a  banker,  which  letter  stated  that  it  was 
"  inclosed  for  collection."    In  the  present  case,  the  iudora- 
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juent  to  tlie  plaintiffs  stated  that  it  was  ^'  for  collection.'' 
The  letter  inclosing  it  (and  another  draft)  stated  that  they 
were  inclosed  ''for  collection  and  credit."  This,  in  the 
light  of  the  evidence  given,  means  that  the  draft  for  $77.31 
was  inclosed  to  be  credited  to  Josiab  Lee  &  Oo.,  ^d  the 
one  for  $1,100,  for  collection.  The  small  one  was  paid  at 
sight,  and  was  credited  to  Josiah  Lee  &  Co.  The  large' 
one — the  one  in  question — was  entered  on  the  plaiutifib' 
blotter  as  received  for  collection,  and  was  never  otherwise 
credited  to  Josiah  Lee  &  Oo. 

In  Warner  v.  Lee,  the  plain  tiffk  had  received  no  advances 
from  John  T.  Smith  &  Co.  The  present  defendants  received 
noift  from  Josiah  Lee  &  Co. 

In  War}ier  v.  Lee,  Smith  &  Oo.  were  largely  engaged  in 
making  collections  of  notes  for  merchants  in  New  York, 
and  the  defendant  was  aware  of  that  fact.  In  the  present 
case,  Lee  &  Co.  "  were  in  the  habit  of  receiving  i)ai>er 
from  other  parties,  and  transmitting  it  for  collection." 
One  of  the  plaintiffii  so  testifies,  and,  of  course,  he  was 
aware  of  that  fact. 

In  each  case  the  accruing  balances  were  collected  in  a 
similar  manner. 

In  Warner  t.  Lee,  the  Eeferee  did  not  find  that  any 
advances  were  made  by  defendant  to  John  T.  Smith  & 
Co.,  on  the  credit  of  the  note  there  in  question.  In  the 
present  case,  the  Judge  has  found,  that  the  plaintifik  made 
advances  to  Josiah  Lee  &  Co.,  on  the  credit  of  the  accept- 
ance in  question.  We  shall  attempt  to  show  that  this 
finding  is  not  wiarranted  by  the  evidence.  Assuming,  for 
the  present,  that  this  is  susceptible  of  demonstration,  then 
there  is  no  difference  between  the  facts  of  these  two  cases, 
except  that,  in  Warner  v.  Lee,  the  note  there  in  question 
was  collected,  and  the  proceeds  received  by  the  defendant, 
before  any  formal  notice  was  given  to  him  that  the  note 
was  not  the  property  of  Smith  &  Oo. ;  while,  in  the  pre- 
sent case,  the  plaintiffs  did  not  collect  the  acceptance  in 
question,  and  had  formal  notice  before  this  suit  was  com- 
menced, that  it  was  the  prox>erty  of  the  defendants. 
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In  Warner  v.  Lee^  the  Oourt  said,  that/  '^when  the 
defeoilant  received  this  note,  he  had  notice,  from  its 
indorsement,  from  the  coarse  of  business  of  Smith  &  Co., 
with  which  he  was  acquainted,  and  from  the  letter  which 
inclosed  the  note  to  him,  that  it  was  placed  in  their  hapds 
for  collection  only,  on  account  of  the  owners,  the  plaintiffs 
in  this  suit.  Under  these  circumstances,  if  he  had  made 
advances  upon  account  of  it,  he  could  not  have  held  the 
note  nor  its  proceeds,  against  tbe  plaintiflb.  {Clark  v.  ilfer- 
ekanW  Bank,  2  Oomst,  380.)'* 

In  (he  present  case,  the  plaintiff  had  the  same  notice, 
except  such  as  the  indorsement  furnished.  In  Warner  y. 
Lee,  the  plaintiffs  indorsed  the  note  in  blatik  on  delivering 
it  to  Smith  &  Oo.,  and  they  filled  up  the  blank  indorse- 
ment with  the  defendant's  name ;  whereby  it  was,  in  form, 
speciaBy  indorsed  by  the  plaintiffs  to  the  defendant.  In 
the  present  ease,  the  blank  indorsement  of  the  defendants 
was  left  as  they  wrote  it,  and  Josiah  Lee  &  Go.  wrote 
under  it  a  special  indorsement  by  themselves  to  the  plain- 
tiffs, in  terms  stating  it  was  for  collection.  The  present 
plaintiffs  had  notice,  therefore,  that  Lee  &;  Co.  had  received 
it  for  collection,  that  they  sent  it  for  collection  for  the 
owners;  and  the  natural  inference  would  be  that  the  payees 
were  the  owners,  it  being  indorsed  only  by  liiem,  and  by 
Josiah  Lee  &  Oo.  Ariwld  v.  Clark,  (1  Sandf.  S.  0.  B.,  491,) 
supports  these  views*  If  it  be  thought  that  the  decision  ' 
in  Warner  v.  Lee  conflicts  with  that  in  Tlie  Bank  of  the 
Metropolis  v.  The  New  England  Bank^  (1  How.  U.  S.  B., 
234,)  it  would,  nevertheless,  be  our  duty  to  follow  it,  it 
being  the  decision  of  the  Oourt  of  last  resort  of  this  State, 
and  controlling  upon  us.  The  latter  case  was  cited  in 
Warner  v.  Lee,  (2  Sold.,  146,)  and  of  course  was  not  over- 
looked. 

In  Clark  v.  The  Merohants'  Bank,  (2  Oomst.,  380,)  the 
Oourt  treated  the  material  and  controlling  question  as 
being,  **  whether  the  bill  in  question  was  transmitted  to 
Smith  &  Co.,  for  collection  merely,  or  was  to  be  credited 
to  the  plaintifb  when  received  by  the  former,  whether 
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collected  or  not."  (Id.)  And  to  complete  the  statement 
of  the  material  elements  entering  into  the  qnestioni  Gai^ 
"^  BINEB,  J.,  added :  '*  As  the  bill  was  indorsed  in  blank  by 
the  plaintiffs,  the  legal  title  passed  to  Smith  &  Co.  yrima 
faciey  and  the  plaintiff^  must  establish  the  fact  that  it  \ra8 
indorsed  and  forwarded  for  the  purpose  of  collectiou." 

In  the  present  case,  the  plaintiffs  have  proved  by  evi- 
dence which  is  uncontradicted,  that  Miller,  Cloud  &  Mill^ 
deposited  the  bill  with  Josiah  Lee  &  Co.  for  collection ; 
that  the  latter  indorsed  it  specially  to  the  present  plaintiffs, 
and  stated  in  the  indorsement  itself  that  they  indorsed  it 
to  the  plaintiff  for  collection,  and  that  the  plaintiffs,  on 
receiving  it,  entered  it  in  their  books  as  having  been 
received  for  collection,  and,  by  letter  to  Josiah  Lee  &  Co., 
informed  them  that  they  had  entered  it  for  collection. 

In  Clark  y.  The  Merchants*  Bank^  (supra  J  Gabdiker,  . 
J.,  discusses  the  evidence  therein,  as  to  the  classes  of 
funds  remitted,  and  came  to  the  conclusion  that  one  class 
was  remUted  to  be  credited  as  cash  when  received,  and  to 
be  drawn  against,  whether  paid  or  not,  at  the  time  of  so 
drawing ;  and  that  another  class  was  remitted  for  collec- 
tion, and  was  not  to  be  credited  or  drawn  against,  untQ 
actually  paid. 

As  to  the  class  which  was  to  be  credited  as  cash  when 
received,  the  Court  held  that  the  title  passed  to  John  T. 
Smith  &  Co.,  on  their  reception  of  the  same,  and  that  their 
application  of  the  proceeds  to  the  payment  of  their  own 
debt,  could  not  be  questioned  in  a  suit  against  creditors 
(of  John  T.  Smith  &  Co.)  receiving  *them  in  good  faith. 

The  error  of  the  Court  below  was  stated  to  consist  in 
the  assumption  'Hhat  nothing  went  into  account  pro- 
perly ''  until  collected  in  the  course  of  business,  (or  in 
other  words  that  nothing  was  to  be  credited  as  cash  when 
received.)  (Id.,  385.)  Oabdikeb,  J.,  summarily  states  the 
position  of  the  parties,  inter  se^  with  reference  to  the  dif- 
ferent classes  of  remittances,  thus :  "  For  the  first  class 
they  were  to  be  credited,  with  the  right  to  draw  upon  their 
correspondents ;  as  to  the  second  and  third,  the  I^ew  Yoik 
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firm  were  the  agenta  of  the  plaiotifGi),  and  had  no  other 
interest  in,  and  control  over,  the  assets,  tlian  such  as  was 
neeessai^y  to  the  discharge  of  their  agency,"  Id.,  385. 

In  ScoU  V.  The  Ocean  Bank,  (5  Bosw.,  192,  and  23  N.  Y. 
fi.,  289,)  the  Court  held,  that : 

1.  The  property  in  notes  or  bills  transmitted  to  a 
banker  by  his  customer,  to  be  credited  the  latter,  vesta 
in  the  banker  only  when  he  has  become  absolutely 
lesponsible  for  the  amount  to  the  depositor. 

2.  Such  an  obligation,  previous  to  the  collection  of  the 
bill,  can  only  be  established  by  a  contract  to  be  expressly 
proved,  or  inferred  from  an  unequivocal  course  of  dealing. 

That  case,  in  all  of  its  material  facts,  bears  a  close  resem- 
blance to  the  one  before  us.  And  the  Court  of  Appeals  says : 
"When,  therefore,  it  appears  that  the  bill  in  question  was 
retained  in  tbe  possession  of  the  company,  (the  party  to 
whom  it  was  sent  for  collection,)  after  its  acceptance^ 
and  that  no  credit  had  been  given  for  it  at  the  time  it 
was  passed  to  the  defendants,  and  when  nothing  is  di^ 
closed  in  the  whole  course  of  dealings  between  the  parties 
to  show  that  any  bill  was  ever  credited  or  agreed  to  be 
credited  in  account,  before  its  collection,  or  that  Lyell  (the 
remitter)  ever  drew  or  was  entitled  to  draw  on  the  com- 
pany, or  that  it  was  bound  to  accept  drafts  otherwise  than 
upon  and  for  funds  actually  received  in  cash,  it  must  be 
considered  that  the  company,  at  the  time  of  the  transfer, 
stood  in  the  relation  of  agents  for  its  collection  merely." 
In  that  case,  the  defendants  received  the  bill  from  the  com- 
pany to  secure  a  pre-existing  indebtedness,  and  credited 
its  proceeds  to  the  company  after  it  was  paid,  and  they 
were  held  liable  to  the  plainti£f  for  its  amount. 

If,  therefore,  it  is  clear  upon  the  evidence  that  the  pre- 

■ 

sent  plaintiffs  did  not,  and  were  not  under  any  obligation 
to  credit  the  bill  in  question  to  Josiah  Lee  &  Co.,  when 
received,  and  that  there  was  no  agreement  or  understand- 
ing between  them  that  remittances  for  collection,  or  a 
delay  to  draw  for  cash  balances,  was  to  be  based  upon  or 
influenced  by  the  consideration  of  holding  paper  sent  for 

Bosw.— Vol.  IX.        44 
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collection  and  not  matured,  then  it  will  follow  that  the 
judgment  in  this  case  is  in  conflict  with  Warner  v.  Lee^ 
and  Scott  v.  The  Ocean  Banky  {supra.) 

With  reference  to  this  question,  it  may  be  observed, 
first,  that  the  learned  Judge  who  tried  this  cause  states  in 
his  opinion  ^'  that  the  only  ground  upon  which  the  plain- 
tiff's claim  can  rest,  is  a  mutual  agreement  between  them- 
selves and  Josiah  Lee  &  Oo.,  that  all  remittances,  made  by 
either  to  the  other,  should  be  considered  as  made  upon  the 
fEirith  of  any  prior  remittances  by  the  latter  to  the  fcnrmer, 
unless  notice  was  given  of  the  interest  of  others  in  the 
paper  first  remitted ;"  and,  second,  that  the  learned  Judge 
did  not  find  as  a  fact  that  any  such  agreement  was  ever 
made. 

There  is  no  .evidence  that  any  express  agreemeut  to 
that  effect  was  ever  made.  And  we  think  it  quite  clea^ 
that  no  such  agreement  can  be  inferred  from  the  course  of 
dealing  between  those  parties. 

Oharles  B.  Hoffman,  one  of  the  plaintiffs,  testified  as  to 
the  course  of  dealing  between  his  firm  of  Josiah  Lee  & 
Oo.,  thus:  "We  remitted  to  them,  and  they  to  us;  they 
kept  an  account  with  us,  and  we  with  them ;  they  drew 
upon  us,  and  we  upon  them ;  sent  paper  for  collection, 
and  so  on ;  their  remittances  to  us,  if  at  sight,  were  col- 
lected at  once  and  passed  to,  their  credit;  the  same  course 
was  pursued  with  the  paper  we  sent  them."  That  the 
question  whether  the  plaintiffs  "were  entitled  to  draw  as 
against  remittances  for  collection  before  their  maturity," 
"  never  came  up ;"  that  thej^  never  did  it,  nor  had  occasion 
to  do  it ;  and  that  he  does  not  remember  that  his  firm  ever 
drew  ''otherwise  than  against  balances"  of  collections 
actually  made. 

The  only  circumstances  furnishing  any  evidence  of  any 
exception  to  this,  as  the  uniform  course  of  business,  is  in 
the  testimony  of  Mr.  Hoffman,  to  the  effect  that  he 
remembered  ''one  iustance  where  we  (his  firm)  paid  a 
large  overdraft  by  them,"  (jQsiah  Lee  &  Oo.)  By  ove^ 
draft,  as  here  spoken  of,  we  understand  a  draft  for  a 
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larger  amoant  than  the  cash  balance  then  standing  to  the 
credit  of  Josiah  Lee  &  Go.  Mr.  Hoffman  testifier,  that 
neither  firm  was  "ever  under  obligation  to  pay  any 
sneh  draft,"  and  that  he  thinks  there  were  two  or  three 
instances  of  overdrafts  by  Josiah  Lee  &  Oo. 

In  opposition  to  this  exceptional  transaction,  and  in 
gnpport  of  the  understanding  being  in  accordance  with 
that  indicated  by  the  usual  and  common  course  of  their 
business,  is  the  fact  that  bills  on  time,  when  received, 
were  entered  in  the  books  of  the  plaintiffs  as  having  been 
received  for  collection,  and  were  never  otherwise  credited, 
until  actually  collected ;  that  the  bill  in  question  was  sent, 
entered,  and  by  plaintiffs'  letter  is  admitted  to  have  been 
received,  for  collection,  and  never  was  otherwise  credited 
to  Josiah  Lee  &  Co. 

Tbis  evidence.does  not  in  any  manner  justify  the  finding 
of  such  an  agreement  as  the  Oourt  at  Special  Term  held 
it  essential  for  the  plaintiff)^  to  establish  in  order  to  recover; 
nor  does  it  furnish  any  evidence  of  an  obligation  on  the 
part  of  the  plaintiffs,  to  give  credit  to  Josiah  Lee  &  Go. 
for  it,  until  actually  paid;  or  of  any  assent  on  their  part 
that  it,  or  other  bills  received  under  like  circumstances, 
should  be  held  by  the  plaintiffs  as  security  for  remittances 
subsequently  made  by  them,  or  for  the  payment  of  any 
cash  balance  in  their  favor,  that  might  then  happen  to 
exist,  or  might  subsequently  accrue. 

Under  such  circumstances,  evidence  by  Mr.  Hoffman, 
"that  we  (his  firm)  always  took  into  account  the  paper 
that  we  had  on  hand,  in  remitting  for  collection  or  draw- 
ing down  our  balances  with  them,  at  least  we  did  for 
several  months,"  should  not  be  allowed  any  weight. 

The  answer  imports  that  this  mental  operation  to  which 
he  testifies,  was  of  late  occurrence  and  short  duration ; 
there  is  no  pretense  that  it  had  been  disclosed  to  Josiah 
Lee  &  Co.,  or  was  authorize  or  suspected  by  them,  and 
so  long  as  it  is  essential  to  a  valid  agreement  that  there 
should  be  at  least  two  parties  to  it,  evidence  of  what  the 
plaintifis  '*  took  into  account  or  consideration,"  or  "  looked 
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to  very  closely  and  relied  upon,"  in  makiDg  remittances  or 
delaying  to  draw  cash  balances,  shonid  be  disregarded 
wbeu  it  is  clear  that  it  was  imanthorized,  and  that  Josiah 
Lee  &  Co.  had  not  the  slightest  reason  to  suspect  anything 
of  the  kind. 

We  think,  therefore,  that  no  discrimination  favorable  to 
the  plaintiffs,  can  be  made  between  this  case  and  Warner 
V.  Lee^  and  Soott  v.  The  Ocean  Banh  {sKpra ;)  that  on  tho 
evidence,  it  is  clear  that  the  plaintiffs  received  the  bill  for 
collection,  and  knowing  that  Josiah  Lee  &  Co.,  received 
and  forwarded  to  them  for  collection,  paper  belonging  to 
third  persons,  as  well  as  paper  owned  by  themselves;  that 
Lee  &  Co.  were  not  entitled  to  be  credited  with  the  bill 
until  actually  collected;  and  that  there  is  no  evidence  justi- 
fying the  claim  of  a  mutual  agreement  or  understanding 
that  remittances  for  collection  by  either,  were  made  on  the 
faith  and  security  of  paper  in  their  hands,  not  matured 
and  previously  received  for  the  like  purpose,  from  the 
house  to  which  such  remittances  were  made. 

We  do  not  deem  it  material  or  useful  to  attempt  to  dis- 
criminate between  The  Bank  of  the  Metropolis  v.  The  New 
England  Bank,  and  Warner  v.  Lee,  or  Scott  v.  The  Ocean 
Banh,  (supra.)  If  it  be  supposed  that  no  material  differ- 
ence exists,  it  is  none  the  less  our  duty  to  conform  our 
decision  to  the  law,  as  declared  by  the  Court  of  dernier 
resort  of  this  State. 

It  is  not  to  be  denied,  however  much  it  is  to  be  regretted, 
that  there  is  an  apparent  conflict  between  the  Courts  of 
this  and  other  States,  as  to  the  circumstances  suflScient  to 
constitute  an  indorser  of  paper  a  bona  fide  holder  for  value, 
so  as  to  exclude  the  equities  of  third  persons,  or  defenses 
that  could  be  made  in  a  suit  between  the  original  parties. 
{Stalker  v.  McDonald,  6  Hill,  93 ;  Warner  v.  Lee;  ScoUy. 
The  Ocean  Banic,  supra;  Swift  v,  Tyson,  16  Peters,  1 ;  Le 
Breton  v.  Pierce,  vol.  9,  Am.  L.  E.,  737,  and  note  thereto, 
in  vol.  1,  Id.,  N.  S.,  p.  35.) 

It  may  be  observed,  however,  that  the  head  note  in 
Swift  V.  Tyson^  enunciates  no  rule  in  conflict  with  the 
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decisions  in  this  State,  and  if  the  fact  was  proved  in  that 
case,  (as  asserted  in  the  argument  of  Mr.  Fessenden,)  viz.: 
"Tliat  on  receiving  the  acceptance,  he  (the  plaintiff')  had 
given  up  the  note  of  Norton  &  Keith,  which  had  been 
indorsed  by  one  Child,"  the  decision  is  in  harmony  with 
those  of  this  State. 

Tiie  learned  author  of  the  note  upon  Le  Breton  v.  Pierce^ 
(1  Am.  L.  B.,  N.  S.,  p.  38,)  states  that  *'  it  has  always  seemed 
to  as  that  most  of  the  controversy  upon  this  subject  has 
grown  out  of  the  different  sense  in  which  the  terms  are 
understood.  K  the  term  'colhtteral'  is  understood  to 
import  that  the  bills  thus  held  are  not  taken  on  account 
of  the  existing  debt,  but  only  to  be  held  until  due,  and  if 
paid,  the  amount  to  be  applied,  and  in  the  meantime  the 
ereditor  assumes  no  responsibility  in  regard  to  them, 
except  as  the  mere  agent  of  the  debtor  for  collection,  there 
could  be  no  ground  of  claim  that  any  property  passed,  or 
that  existing  equities  in  former  parties  were  extinguished." 

In  Tlie  Bank  of  tJie  Metropolis  v.  Tlie  Bank  of  New 
England^  (supra,)  the  Court  says :  "  There  does  not,  indeed, 
appear  to  be  any  express  agreement  that  those  balances 
should  not  be  immediately  drawn  for,  but  it  may  be  implied, 
from  the  manner  in  which  the  business  was  conducted ;  and 
if  the  accounts  show  that  it  was  their  practice  and  under- 
standing to  allow  them  to  stand  and  await  the  collection  of 
the  paper  remitted,  the  rights  of  the  parties  are  the  same  as 
if  there  had  been  a  positive  and  express  agreement."  This 
seems  to  hold  that  either  an  express  agreement,  or  one 
justly  inferable  from  competent  evidence,  of  the  actual 
understanding  of  the  parties,  of  the  character  stated, 
would  make  a  holder  of  bills,  received  under  that  agree- 
ment, a  holder  for  value  to  the  extent  of  any  balance  due 
to  him. 

This  may  be  conceded  to  be  law,  and  yet,  if  we  have 
taken  a  correct  view  of  the  evidence  in  the  present  case, 
and  of  its  legal  effect,  the  plaintiff's  have  failed  to  bring 
themselves  within  this  rule.  They  have  not  shown  au 
express  agreement  of  this  character ;  they  have  not  fur- 
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nished  any  evidence  that  it  was  their  practice,  or  the 
understanding  between  them  and  Josiah  Lee  &  Go.,  that 
cash  balances  should  stand  and  await  the  collection  of 
paper  remitted  to  the  party  in  whose  favor  a  balance  might 
exist. 

The  judgment  must  be  reversed  and  a  neff^trial  granted, 
with  costs  to  abide  the  event. 

Ordered  accordingly. 


Isaac  H.,  Sbgeiel  and  Bebnhabd  Bbokneb,  Plain tifis 
and  Bespondeuts,  v.  Samuel  Fbauenthaii,  Defendant 
and  Appellant. 

1.  In  an  action  to  recover  for  goods  sold,  the  defense  being  that  the  sale 
was  not  to  the  defendant,  but  to  one  L.,  ic  appeared  that  the  plaintiffs, 
deeming  L.  to  be  irresponsible,  had  refused  to  sell  to  him  on  credit,  without 
security,  and  he,  accordingly,  brought  the  defendant  to  tliem  as  his  security, 
whereupon  the  defendant  bought  the  goods  for  L.,  and  they  were  charged 
to  the  defendant  At  the  trial,  a  witness  to  the  transaction  was  asked  to 
state  whether  he  knew,  when  L.  came  there,  anything  concerning  his 
responsibility,  and  if  so,  whether  he,  the  witness,  made  any  communica- 
tion on  that  subject  to  the  plaintiff? 

ffeild^  tliat  it  was  not  an  objection  to  this  question  that  the  defendaot  was 
not  shown  to  have  been  present  The  communication,  if  any,  was  one 
proper  to  be  privately  made,  and  the  presence  of  defendant  is  immaterial. 
(Barbour,  J.,  dissented.) 

2.  Ji  seems  that  the  question  is  proper,  on  the  ground  that  evidence  having 
been  given  by  defendant,  tending  to  show  that  plaintiffs  were  willing  to  sell 
to  L.,  it  was  competent  for  them  to  show  that  they  did  not  believe  him 
responsible. 

3.  Where  one  witness,  being  asked  where  was  a  note  he  had  indon^,  and 
which  had  been  delivered  back  to  him,  testified:  **I  don*t  know;  I 
expect  it  is  destroyed;  after  I  got  it  back  *I  tore  my  namn  off;  I  have  not 
got  it,"  and  another  witness  testified  that  he  once  saw  tlie  note  at  a  bank- 
ing house :  ffdd,  that  parol  evidence  as  to  what  the  indorsement  wa% 
was  not  admissible,  without  further  proof  tliat  tlie  note  was  destroyed  or 
lost 

4  A  witness  having  testified  that  a  sale  of  goods  by  plaintiffs  on  credit,  wtt 
to  him,  and  not  to  defendant^  and  Ihaft  has  credit  wss  ample  at  tha  time  of 
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sale;  was  croes-examined  as  to  judgments  against  bim,  and,  without  ol^eo- 
tion  being  made,  answered  as  to  them  in  detail,  and  identified  all  tlie 
jadgment  rolls. 
iU^  that  this  made  it  proper  to  admit  the  judgment  rolls  in  evidence^ 
both  as  contradicting  the  witness  and  as  tending  to  disproTo  that  the  sal* 
was  to  him. 

(Before  Boswobth,  Ch.  J.,  Babbour  and  Moveix,  J.  J.) 
Heard,  April  23 ;  decided,  June  14,  1862. 

This  was  an  appeal  by  the  defendant  from  a  judgment 
in  favor  of  the  plaintiffs  for  $1,258.54. 

The  action  was  to  recover  $759.26  for  goods  sold  and 
delivered  by  the  plaintiffs  to  the  defendant,  between  the 
first  of  September  and  first  of  December,  1856.  The  com- 
plaint, after  averring  the  sale,  &c.,  of  the  goods,  also 
alleged  that  the  plaintiffs  were  induced  to  sell  the  goods 
upon  the  representations  of  the  defendant  that  he  was  the 
owner  of  two  houses  and  lots  in  Wilkesbarre,  Pennsylvania, 
\rbich  were  unincumbered,  and  worth  at  least  $5,000,  and 
that  the  defendant  was  worth  more  than  $15,000,  over  all 
his  debts ;  which  representations  the  plaintiffs  alleged  were 
nntnie. 

The  defendant,  in  his  answer,  denied  the  sale  of  the 
goods  to  him,  but  admitted  a  sale  at  about  that  time,  of 
goods  to  the  amount  of  $230.44,  which  he  alleged  he  had 
paid.  He  farther  denied  the  representations  alleged  in 
the  complaint.  He  alleged  that,  at  or  about  the  time 
stated  in  the  complaint,  the  plaintiffs  sold  and  delivered  to 
one  Samuel  Lowenstien  goods  amounting  to  $759.26,  and 
that  such  sale  was  the  same  transaction,  as  the  sale  men- 
tioned in  the  complaint,  as  made  to  the  defendant.  The 
defendant  further  alleged  that  in  November,  1857,  the 
plaintiffs  made  a  general  assignment  of  all  their  property 
to  one  M.  Bronner,  whereby  the  demand  mentioned  in  the 
oomplaint  passed  to  the  assignee,  and  the  plaintiffs  there- 
after ceased  to  be  the  owners  thereof  That  the  assignee, 
in  December,  1857,  for  a  valuable  consideration,  sold  and 
transferred  the  said  demand  to  one  Joseph  Lowenstein, 
who  afterwards  settled  the  same  with  Samuel  Lowenstein, 
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and  tbat  at  the  commeiicemeut  of  the  action  the  demand 
y^QH  paid. 

The  action  was  tried  before  Mr.  Justice  Woodbuff  and 
a  Jury,  on  the  13th  of  December,  1860. 

Exceptions  were  taken  by  the  defendant  to  the  admis- 
sion and  exchision  of  evidence. 

The  Jury  rendered  a  verdict  for  the  plaintiffs  for  $945.25, 
upon  which  judgment  was  entered,  with  costs. 

r 

T.  C.  1.  Bulkley,  for  defendant,  (appellant.) 
Solomon  L.  HuUj  for  plaintiffs,  (respondents.) 

By  the  Court — Monell,  J.  The  defense  was  two- 
fold :  First,  that  the  sale  was  to  Samuel  Lowenstein,  and 
not  to  the  defendant;  and  second,  that  the  plaintiffs' 
assignee  had  transferred  the  demand  to  Joseph  Lowen- 
stein,  to  whom  Samuel  had  paid  it.  Upon  both  these 
issues  the  Jury  have  found  against  the  defendant.  No 
question,  therefore,  arises  on  the  facts* 

The  first  exception  taken  by  the  defendant  was  to  allow- 
ing the  following  question  to  be  put  to  the  witness  Bishop: 
"  State  whether  you  knew  when  Lowenstein  came  there, 
anything  concerning  his  responsibility,  and  if  so,  whether 
you  made  any  communication  on  that  subject  to  the  plain- 
tiffs ?'*  The  only  objection  to  this  question  was,  "  that  the 
defendant  was  not  shown  to  be  present."  The  case  shows 
that  Samuel  Lowenstein  applied  to  the  plaintiffs  to  par* 
chase  goods.  The  plaintiffs,  deeming  him  irresponsible, 
declined  to  sell,  imless  he  would  give  security.  Subse- 
quently, on  the  same  day,  he  brought  the  defendant  to  the 
plaintiffs'  store,  and  offered  him  as  security.  The  plain- 
tiffs objecting  that  a  verbal  agreement  to  guarantee  would 
be  void,  the  defendant  directed  the  goods  to  be  sent  to 
Lowenstein  and  charged  to  him,  the  defendant.  The 
goods  were  so  sent  and  charged.  The  Jury,  by  their 
verdict,  have  so  found  from  the  evidence. 

Bishop  was  a  witness  for  the  plaintiffs,  and  had  testified 
tbat  Lowenstein  came  to  the  plaintiffs*  store  to  purchase 
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goods,  and  offered  to  give  security ;  that  on  the  same  day 
he  came  again  with  the  defendant,  whom  he  offered  as 
seearity.  The  question  related  to  the  communication  of 
Bishop's  knowledge  of  Lowenstein's  irresponsibility,  to  the 
plaintiffs,  and  must  have  had  reference,  in  point  of  time, 
to  the  occasion  of  Lowenstein's  first  call  at  the  plaintiffs* 
store.  It  was  at  that  time  that  he  inquired  if  the  plain* 
tifl&  would  sell  to  him,  if  he  would  give  security.  It  is  not 
pretended  that  the  defendant  was  then  present.  He  had 
not  then  been  brought  into  the  transaction,  and  could  not 
be  affected  or  influenced  by  any  conversation  between 
the  witness  and  his  employees.  It  was  a  confidential 
eommunication  to  the  plaintiffs,  from  which  they  were  to 
decide  whether  to  give  or  decline  the  credit  asked  by  Low- 
enstein,  and  the  presence  or  otherwise  of  the  defendant 
would  be  no  reason  for  OKcludiug  the  evidence.  If  the 
communication  was  proper  to  be  made  to  the  plaintiffs,  it 
.  was  proper  it  should  be  made  privately,  nor  was  it  neces* 
sary  to  show  that  it  was  made  in  the  presence  of  either 
Lowenstein  or  the  defendant  Indeed,  we  feel  authorized 
to  infer  that  it  was  not  made  in  the  presence  of  either. 
That  it  was  confidential,  and  was  privately  made,  is  to  be 
presumed  from  its  nature,  which  related  to  the  credit  of 
Lowenstein.  It  is  enough  that  the  defendant  was  not 
present,  or,  if  present,  had  incurred  no  liability,  and  that 
it  does  not  appear  that  he  was  infiuenced,  or  could  have 
been  influenced,  in  the  subsequent  part  he  took  in  the 
transactions,  by  anything  that  passed  between  the  witness 
and  the  plaintiffs.  This  disposes  of  the  objection  on  the 
only  ground  taken  by  the  defendant.  Upon  a  bill  of  excep- 
tions we  cannot  look  into  grounds  not  taken  at  the  trial. 
{Whiteside  v.  Jackson f  1  Wend.,  418;  Newton  v.  Harris,  2 
Seld.,  345.) 

But  I  think  the  question  put  to  the  witness  was  proper, 
for  another  reason.  The  question  before  the  Jury  was, 
whether  the  sale  was  to  the  defendant  or  to  Lowenst^n. 
The  defendant  had  given  evidence  which,  unexplained, 
tended  to  show  that  the  sale  was  to  Lowenstein^  and  that 
Bosw.— Vol..  IX.       45  . 
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the  plaintiffii  were  willing  to  tarust  hitn»  believing  him  to 
be  responsible.  It  was  ^itirely  competent,  it  seems  to  us, 
for  die  pimntiflb  to  contradict  this  evidence  and  to  show 
that  they  did  not  believe  Lowenstein  was  responsible.  The 
commonieation  of  Bishop  was  at  least  some  evidence  bear- 
ing on  that  question,  and  tended  to  show  that  the  plain- 
tiff wwe  not  willing  to  trust  Lowenstein.  The  defendant 
had  himself  opened  the  way  for  this  inquiry,  and  coold 
not  dose  it  to  the  plaintifE^  We,  thefi^ore,  see  no  otgec* 
lion  to  the  question. 

It  was  ohyected  by  the  defendant,  that  the  question  pot 
to  the  witness,  Samuel  Low^istein,  ^  by  whom  was  the 
note  yon  saw  in  Eochester  indorsed?''  ^^  impr(^>eriy 
exdaded.  The  defendant  had  given  in  evidence  a  biU 
of  sale  from  M.  Bronner,  plainti£b'  assignee,  to  Joseph 
Lowenstdn,  of  aoconnts  against  Samuel  Lowenstein,  under 
dates  from  September  to  November,  1656,  indosive^ 
amounting  to  $759.26,  and  acknowledging  paymssnt  by 
four  notes  for  $189.82  eadi,  at  2,  4,  6  and  8  months. 
This  bill  of  sale  was  signed  by  Seofcd  Bronn^,  in  the 
name  of  M«  Bronner,  assignee,  but  without  the  consent, 
knowledge  or  authority  of  the  assignee.  The  defiandant 
did  not  show  tiiat  these  notes,  or  efther  of  them,  were  ever 
delivered  to  the  assignee;  on  the  eontrary,  it  was  ex* 
piessly  proved  that  the  assignee  repodiated  the  sah%  and 
refosed  to  recdve  the  notes.  Meyer,  one  of  the  defend- 
ant's witnesses,  testified,  that  he  negotiated  the  porohase 
of  the  aocounts  with  Mr.  Fulda,  who  was  the  payee  and 
iadoner  of  the  notes ;  that  after  the  assignee  refused  to 
receive  the  notes,  he  returned  them  to  Fulda,  Ifimn  whom 
he  had  received  ttem.  The  first  of  the  four  notes  was  the 
one  to  wfaidi  the  inquiry  related.  Fulda  testified  that  he 
did  not  know  where  it  was.  He  says,  **I  expect  it  is 
destroyed ;  after  I  got  it  back,  I  tore  niy  name  off;  I  don't 
know  where  it  is  now;  I  have  not  got  it."  Samnd 
Lowenstein  swears  that  he  saw  die  note  in  Hodtand  & 
Sfairtliff*^  bankiBg  house  in  Boohester ;  bat  whether  befbrs 
or  alter  Fulda  '^expeoted"  it  was  dnsdaroyed  does  not 
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appear.  The  objection  to  the  question  was,  that  the  loss 
of  the  note  had  hot  been  snfficiently  proven  to  let  in 
secondary  evidence.  I  think  the  evidence  failed  to  prove 
that  the  note  was  destroyed  or  lost.  It  was  shown  to 
have  been  last,  either  in  Fnlda's  possession  or  in  Husband 
&  Shirtliff 's  banking  house.  Fulda  expected  it  was  de- 
stroyed. He  tore  off  his  name,  but  did  not  know  where 
it  was.  It  may  have  been,  and  for  ought  that  appears, 
was,  afterwards,  in  the  banking  house  in  Bochester,  and  I 
think  the  defendant  was  bound  to  have  shown  that  search 
had  been  made  for  it  in  the  latter  place,  and  that  it  could 
not  be  found.  The  loss  was  a  question  for  the  Oourt  and 
not  for  the  Jury,  and  I  think,  on  the  evidence,  the  decision 
sustaining  the  objection  was  correct.  It  is  difficult  to  see 
the  materiality  of  the  evidence  sought  by  the  question. 
The  testimony  was  very  strong,  if  not  overwhelming,  that 
the  note  was  not  in  the  plaintiffs'  i>ossession,  nor  in  pos- 
session of  their  assignee.  Any  evidence,  therefore,  in 
regard  to  it,  does  not  seem  to  have  been  pertinent  to  the 
issue  the  Jury  were  trying.  Such  objection,  however,  ww 
nq>t  taken. 

The  objection  to  the  reading  of  the  deposition  of  the 
witness  Fulda,  on  the  ground  that  his  absence  at  the  time 
of  the  trial  was  not  sufficiently  proved,  is  removed  by  the 
case  of  DonneU  v.  Walsh,  (6  Bosw.,  621),  and  was  substan- 
tially abandoned  on  the  argument. 

The  only  remaining  objections  urged  on  the  argument, 
to  which  exceptions  were  taken,  were  to  the  admission  of 
judgment  rolls,  of  judgments  recovered  against  Samuel 
Lowenstein,  about  the  time  of  the  sale  of  the  goods,  upon 
indebtedness  incurred  by  him  anterior  thereto.  The  objec- 
tions were,  first,  that  if  they  were  offered  to  contradict 
Lowenstein,  his  attention  had  not  been  sufficiently  called 
to  tiiem ;  and  second,  that  they  were  on  a  collateral  issue. 
Samuel  Lowenstein,  the  judgment  debtor,  was  under  a 
cross-examination  by  the  plaintiffs'  counsel.  He  had  testi- 
fied on  his  direct  examination,  that  he  had  purchased  the 
goods  in  question ;  that  they  were  sold  to  him,  and  not  to 
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the  defendant,  and  that  he  was  urged  by  the  plaintifis 
to  buy  the  goods  on  six  months  credit.  On  being  asked 
if  anything  was  said  by  Bronner  or  the  defendant,  to  the 
effect  that  any  goods  sold  to  him  should  be  charged  to 
the  defendant,  he  said  no ;  that  he  would  not  have  bought 
goods  under  that  condition,  he  had  credit  enough  for  all 
he  wanted.  On  his  cross-examination,  he  was  interrogated 
in  regard  to  his  responsibility  at  the  time  of  sale,  and  was 
asked  without  objection,  in  regard  to  the  several  judg- 
ments. The  judgment  rolls  were  shown  to  the  witness, 
who  answered  variously  to  them,  that  they  were  not  for 
his  debts,  or  not  against  him,  or  had  been  arranged,  giving 
explanations  in  respect  to  all  or  most  of  them.  All  the 
rolls  were  identified  by  the  witness,  and  he  was  subjected 
to  a  lengthy  examination  in  reference  to  the  judgments, 
and  the  debts  upon  which  they  were  recovered.  The 
object  of  this  examination,  doubtless,  was  to  affect  and 
discredit  the  testimony  of  Lowenstein,  that  he  was  urged 
to  buy  on  six  months  credit,  or  that  he  had  credit  enough 
for  all  he  wanted,  by  showing  that  at  the  time  of  the  sale 
he  was  largely  in  debt  and  irresponsible.  It  was  legiti- 
mate, it  seems  to  me,  for  such  purpose.  At  the  close  of 
his  examination,  which  had  been  taken  without  objection, 
the  judgment  rolls  which  had  previously  been  shown  the 
witness  and  identified  by  him,  also  without  objection,  were 
offered  in  evidence.  They  were  clearly  proper.  If  for  no 
other  reason,  the  previous  examination  had  made  them  so. 
After  having  been  testified  to  by  the  witness,  they  became 
the  best  evidence,  and  were  entitled  to  go  to  the  Jury  as 
evidence,  both  contradicting  the  witness  and  as  tending  to 
disprove  the  allegations  of  a  sale  to  Lowenstein.  The 
first  b]*anch  of  the  objection  that  the  witness'  attention  had 
not  been  sufficiently  called  to  them,  has  no  foundation  in 
fact,  and  the  second,  that  they  were  upon  a  collateral  issue, 
is  equally  untenable.  They  bore  with  force  upon  the 
principal  questions  the  Jury  were  to  decide. 
The  judgment  should  be  affirmed  with  costs. 
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Babboub,  J.  I  cannot  concur  in  the  opinion  aflSnning 
the  judgment  in  this  case. 

It  appears  to  me  that  the  admission  of  the  testimony 
of  Bishop,  touching  the  conununication  made  by  him  to 
the  plaintiffs,  in  the  absence  of  the  defendant,  respecting 
the  pecuniary  standing  of  Lowenstein,  was  improper.  The 
only  real  question  in  regard  to  that  matter  was,  whether 
the  plaintifiBs  refused  to  sell  goods  to  him  upon  a  credit ; 
and,  it  may  be  added,  that  even  this  was  merely  collateral 
to  the  mdn  issue  in  the  case ;  that  is,  whether  the  goods 
werie,  or  were  not,  sold  by  the  plaintifGs  to  the  defendant. 
The  object  of  the  question,  and  the  effect  of  the  answer 
upon  the  Jury,  were,  probably,  to  convince  them  that  such 
communication  must  so  have  operated  upon  the  minds  of 
the  plaintiffs  that  it  could  not,  reasonably,  be  supposed 
fiiey  afterwards  sold  the  goods  to  him  upon  credit.  The 
workings  of  the  plaintiffs*  minds  upon  the  subject,  or,  in 
other  words,  their  reasons  for  refhsing  to  sell  to  Lowen- 
stein, could  not,  properly,  have  been  given  in  evidence, 
even  by  the  plaintiff  themselves ;  which  would,  certainly, 
have  been  the  best  evidence ;  and,  a  fortiori^  they  cannot, 
legally,  be  established  by  extrinsic  circumstances,  thoflgh 
leading  to  that  result,  as  an  almost  inevitable  conclusion, 
through  a  course  of  reasoning. 

If  the  probable  effect  of  the  testimony  upon  the  con- 
elusions  of  the  Jury  was  such  as  is  above  intimated,  and 
I  cannot  see  how  it  could  have  been  otherwise,  its  admis- 
sion was  important,  inasmuch  as  the  evidence,  upon  that 
subject,  given  by  the  plaintiff^  and  the  defendant,  respec- 
tively, was  conflicting,  and,  to  some  extent,  therefore, 
balanced,  and  this,  it  may  safely  be  assumed,  turned  the 
scale.  At  least,  it  may  have  done  so,  and  that  is  sufB- 
dent. 

I  think  the  judgment  ought  to  be  reversed,  and  a  new 
trial  granted. 

Judgment  afBrmed. 


n 
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Jacob  0.  Oook  et  al.,  Plaintiffii  and  Appellants,  t«  Jobk 
Kbllt,  Sheriff  of  the  Oity  and  County  of  New  York, 
Defendant  and  Respondent. 

1.  Where  a  factor,  having  possesnon  of  goods  con^gned  to  him,  on  which 
he  has  a  lien  for  chargesy  makes  a  ralid  general  assigament  for  the  benefit 
of  his  creditorsi  and  delivers  such  goods  to  his  assignee,  and  thej  are 
subsequently  seized  by  the  Sheriff  under  prooess  against  the  factor,  the 
assignee  is  the  proper  person  to  whom  the  owner  of  the  goods  should 
tender  the  charges,  in  order  to  acquire  a  right  to  their  possession. 

2.  The  owner  having  made  sueh  tender  to  the  assignee,  and  having  taken  the 
goods  from  the  Sheriff's  possession,  a  subsequent  retaking  of  them  by  the 
Sheriff  is  tortious,  and  makes  him  liable  to  an  action  for  their  conversioiL 

3.  The  testimony  of  a  witness,  that  himself  and  partner,  having  a  special 
property  in  certain  goods,  executed  a  chattel  mortgage  thereon,  which  he 
thought  was  not  delivered,  without  proof  of  delivery  of  the  goods  or  the 
filing  of  the  mortgage,  is  not  evidence  of  a  mortgage  which  will  affect 
the  rights  of  the  general  owner  of  the  goods  or  of  the  mortgagor's  assigueei 

(Before  all  the  Justices.) 

Heard,  May  24,  1862 ;  decided  June  14,  1862. 

This  action  was  brought  by  Jacob  0.  Oook  and  Andrew 
NelliSy  to  lecover  damages  for  taking  and  converting  to 
the\i8e  of  the  defendant  twenty-five  bales  of  hops.  The 
goods  in  question,  in  November,  1858,  belonged  to  the 
plaintiffs,  and  were  then  sent  by  them  from  Montgomery 
county,  in  this  State,  to  a  firm  in  New  York  named  Harrey 
&  Dnnn,  to  be  sold  on  commission,  receiving  from  them, 
as  an  advance  thereon,  their  acceptance  of  a  draft  for  $300, 
dated  November  22d,  1858,  and  payable  ninety  days  after 
date,  to  the  order  of  a  Mr.  Young.  Harvey  &  Dunn  also 
paid  nearly  fifteen  dollars  for  fiieight  on  such  goods,  and 
received  them  into  their  store,  wh^e  they  remained  until 
seized  by  the  defendant  In  1859,  on  the  23d.  of  Pebruary, 
Harvey  &  Dunn  made  an  assignment  of  all  their  property 
to  an  assignee,  (Bunyon,)  and  put  the  goods  in  question  in 
his  possession,  telling  him  they  were  commission  goods. 
On  the  next  day,  (the  24th  of  February,)  two  warrants  of 
attachment  were  issued  out  of  the  Marine  Oourt  of  this 
city,  against  the  property  of  Harvey  &  Dunn,  by  virtue 
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whereof  the  defendant,  who  was  Sheriff  of  the  Citj  and 
County  of  New  York,  on  the  same  day  seized  the  hops  in 
question.  The  draft  beeame  due  on  the  23d  of  Februarjs 
when  it  was  protested,  but  was  paid  by  the  plaintifl^  within 
a  day  or  two  afterwards.  In  Mardli  foltowing,  tiie  plain- 
tiff tendered  to  the  assignee,  Banyon,  the  amount  of 
frdght  paid  by  Harvey  &  Dunn,  and  their  charge  for 
i^torage*  and  offered  to  deliyer  them  such  draft ;  they  then 
obtained  possession  of  the  goods  during  the  absence  of  the 
defendant's  storekeeper,  and  removed  them  to  anoth^ 
store,  where  the  defendant  repossessed  himself  of  them. 

Judgments  were  obtained  in  the  actions  in  which  such 
attachments  were  issued,  and  executions  issued  thereon, 
under  which  the  defendant  held  such  goods  at  the  time  of 
the  eoramepeement  of  this  action,  and  sold  the  same  dur- 
ing its  pendency.  One  of  the  firm  of  Harvey  &  Dunn  tes- 
tified that  on  the  23d  of  February,  1859,  whether  before  or 
after  the  assignment  to  Bunyon  did  not  appear,  himself 
and  partner  executed  a  mortgage  of  the  hops  in  question 
to  Messrs.  Gardner  &  Myer,  which  he  thought  was  not 
delivered,  to  secure  them  for  certain  liabilities  assumed  by 
them  to  a  creditor  of  the  former,  as  sureties  for  the  mort- 
gagors, to  be  payable  on  demand,  after  their  payment  of 
any  sums  as  such  sureties.  There  was  no  other  evidence 
of  its  delivery,  and  no  evidence  of  any  delivery  of  the  hopsi 
or  record  of  the  mortgage. 

On  the  trial,  before  Mr.  Justice  MoKGBi!bF  and  a  Jvajf 
Maroh.  18,  1861,  the  complaint  was  dismissed,  to  which 
decision  the  plaintiffs*  counsel  excepted.  A  new  trial  wu 
moved  for  at  Special  Term,  and  denied. 

L.  S.  Chaifidd^  for.  plaintifl^  appellants,  argued  that 
the  mortgage  was  unauthorized  and  could  not  bind  the 
goods ;  that  the  title  was  in  the  plaintiffs,  not  in  the  con* 
signees,  citing  Winter  v.  Chit,  (3  Seld.,  288,)  CoeOL  v.  HiU, 
2  Id.,  374,)  Gardiner  v.  Sugdam,  (3  Id.,  357.)  That  the 
consignees*  lien  was  not  a  leviable  interest,  Bansam  v* 
Miner,  (3  SandfL,  692,)  GrowenQr  v.  AOm^  (Clarke^  275,) 
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Wilkes  V.  Ferris  J  (5  Johas.,  335,)  Handy  v.  DtMint  (12  Id^ 
220,)  Holmes  v.  Nuncaster,  (Id.,  395,)  Bogert  v.  Perry, 
(17  Id.,  351,)  Danton  v.  lAmngston,  (9  Id.,  96,)  IngaMs  v. 
liord,  (1  Oow.,  240,)  Ferguson  v.  £fl6,  (9  Wend-,  258,) 
Bailey  y.  Burton,  (8  Id.,  339 ;)  that  if  they  had  au  interest 
it  passed  to  the  assignee,  and  was  satisfied  by  the  tender, 
citing  2  Bey.  Stat.,  4th  ed.,  184 ;  Chmvemeur  v.  Warner, 
(2  Sandf.,  624 ;)  and  that  the  case  was  therefore  the  ordi- 
nary case  of  trespass  or  trover  against  the  Sheriff  for  seiz- 
ing the  goods  of  A.  to  satisfy  the  debt  of  K,  and  such  an 
action  can  always  be  midntained.  (Ohitty's  PL,  129, 130'; 
Wintringham  v.  Lafay,  7  Oow.,  735 ;  10  Wend.,  349 ;  4 
Johns.,  450;  8  Wend.,  610;  Stimpson  v.  Beynolds,  14 
Barb.,  506.) 

The  second  seizure,  after  the  owner  had  obtained  peace- 
able possession,  was  a  trespass  for  which  this  action  will 
lie.  (JffoB  V.  TutOe,  2  Wend.,  475.) 

J..  J*.  Yanderpoel,  for  defendant,  respondent, — To  the 
point  that  the  right  of  the  consignees  was  leviable,  cited 
Sata  V.  Kruger,  (9  How.  Pr.,  569,)  3  E.  S.  76,  §  1,  5th  ed., 
and  insisted  that  the  tender  to  Bunyon  could  not  affect 
the  rights  of  the  Sheriff. 

BoBBBTSOK,  J.  At  the  time  of  the  tender  to  Bunyon, 
he  was  entitled  to  the  i>ossession  of  the  goods  in'^question, 
if  he  was  (ana  fide  assignee,  as  against  every  one  but  the 
plaintiffs.  The  plainti£&  were  entitled  to  the  i>ossession 
as  against  every  one  but  him,  if  he  was  the  lawful  assignee 
of  the  claim  of  Harvey  &  Dunn.  The  assignment  to  him 
being  prima  facie  valid,  and  no  evidence  offered  impeach- 
ing it,  he  was  the  proper  person  to  whom  to  make  such 
tender,  and  upon  that  tender  the  plaintiffs*  right  to  the 
possession  was  complete  and  free  from  any  incumbrance. 
{Kortright  v.  Cody,  21  N.  T.  B.,  343.) 

The  subsequent  taking  of  the  hops  by  the  defendant 
was  tortious,  and  makes  him  liable,*  in  this  action,  for  their 
value. 

There  was  no  evidence  of  any  delivery  of  the  hops  in 
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question  to  the  mortgagees,  or  filing  of  the  mortgage  to 
Oardioer  &  Myers,  or  even  of  its  delivery,  the  only  witness 
examined  as  to  its  execntion,  testified  that  he  thought  it 
was  not  delivered;  and  it  was  therefore  inoperative  as 
against  the  assigned  or  these  plaintiff. 

The  judgment,  therefore,  ought  to  be  reversed  and  a 
new  trial  take  plaee,  with  eosts  to  abide  the  event* 

BoswoBTH,  Oh.  J.,  concurred  in  this  opinion. 

BASBOUit,  J.|  concurred  in  the  conclusion. 


Samuel  A.  Swinnbbtok  et  a{.,  Plaintiffs  and  Bespond- 
ents,  V.  Thb  Oolumbiak  Insubakob  OoMPABrr,  Defend- 
ants and  Appellants. 

I  In  an  action  to  recover  on  a  policy  of  insurance  on  a  vessel,  the  plaintiff 
proved,  among  other  things  necessary  to  make  out  their  case,  that  the  vessel, 
being  at  the  port  of  Norfolk,  Virginia,  in  April,  1861,  was  seized  and  sunk 
in  the  channel,  by  a  body  of  men  assuming  to  act  under  authority  of  the 
State  of  Virginia,  but  without  any  offense  on  the  part  of  the  master,  or 
any  charge  against  hftn,  and  that  he  attempted  to  obtain  both  civil  and 
military  protection,  but  without  success. 

Mddj  that  this  was  not  within  the  usual  exception  in  the  policy  by  which 
the  insurers  were  warranted  "  free  from  loss  or  expense  arising  from  capture, 
seizure,  detention,  or  the  consequences  of  any  attempt  thereat;"  but  was 
an  act  of  lawless  violence,  by  persons  coming  vvthin  the  description  in  the 
policy  of  "  pirates,  rovers  and  thieves." 

2.  In  such  a  case,  evidence  on  the  part  of  defendants,  that  at  the  same  time 
a  number  of  vessels  were  sunk  in  that  channel  by  order  of  Governor 
Letcher,  of  Virginia,  is  inadmissible,  because  the  obstruction  of  such  chan- 
nel without  authority  of  the  United  States,  would  be  criminal,  and  the 
seizure  of  plaintiffs'  vessel  for  such  a  purpose  is  lawless. 

3.  Even  if  such  fact  were  admissible,  it  is  not  of  a  nature  which  renders  it 
competent  for  a  witness  who  had  no  personal  knowledge  of  it,  to  testify  to 
it  as  a  matter  of  public  history.  Such  testimony  is  within  the  general 
rale  excluding  hearsay  evidence. 

i.  MM  JuriheTj  that  the  so-called  secession  ordinance  of  the  State  of  Vir- 
ginia, offered  in  evidence  by  defendants,  was  inadmissible^  because,  1. 
Bosw.— Vol.  IX.         46 


J 
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There  was  n^o  proof  oounecting  it  with  the  seizare.  2.  There  was  no 
proof  that  it  had  been  adopted  by  vote  of  the  people  of  Virginia^  whieh, 
by  its  own  terms,  was  required  before  it  could  take  effect  3.  No  such 
national  sovereignty  as  Virginia  is  recognized  by  governments  or  known  to 
the  law.  4  The  ordinance  was  unlawful  and  treasonable  against  the 
United  States,  and  could  confer  no  lawful  authority. 

(Before  all  the  Justices.} 

Heard,  May  24,  1862;  decided,  June  14, 18G2. 

Tms  action  was  brought  by  S.  A.  Swinnerton  and 
Tbomas  W.  Dawson,  on  a  policy  of  marine  insurance.  It 
was  tried  on  the  14tli  of  March,  1862,  before  Mr.  Justice 
MoKGBiEF  and  a  Jury. 

It  appeared  from  the  testimony  produced  by  the  plain ti£b 
on  the  trial,  that  in  September,  1860,  they  were  the  own- 
ers each  of  one-sixteenth  part  of  the  schooner  "  Lawrence 
Waterbury."  On  the  7th  of  that  month,  S.  0*  Nelson 
effected  an  insurance  with  the  defendants,  of  the  said  two- 
sixteenth  parts  of  the  vessel  ^'  on  account  of  whom  it  may 
concern,"  for  one  year  from  that  date;  the  policy  contain- 
ing the  usual  exception  in  favor  of  the  insnrersf  that  they 
were  warranted  ''free  from  loss  or  expense  arising  from 
capture,  seizure,  detrition,  or  the  consequences  of  any 
attempt  thereat." 

In  February  1861,  while  the  vessel  was  on  a  voyage 
from  St.  Marks,  Florida,  to  New  York,  and  while  the 
policy  was  still  in  full  force,  she  was  disabled  in  a  storm  at 
sea,  and  forced  to  put  into  Hampton  Koads,  where  she 
was  stranded  (it  being  thick  weather)  on  the  beach,  and 
remained  there  until  about  the  thirtieth  of  March,  1861, 
when  the  master  and  wreckers,  with  great  difficulty,  suc- 
ceeded in  getting  her  off  and  taking  her  into  Norfolk^  in 
Virginia,  for  repairs. 

On  April  21st,  1861,  while  the  schooner  was  undeigoing 
these  repairs  at  Norfolk,  sixty  or  eighty  men  seized  her, 
broke  open  her  cabins,  filled  her  with  stones,  took  her 
down  about  a  mile  below  Norfolk,  towards  Fortress 
Monroe,  and  sunk  her  in  the  channel  or  entrance  of  the 
river.    The  captain  of  the  schooner,  (who  was  also  part 
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owner  and  one  of  the  plaintiffs  —  Swinnerton,)  remon- 
strated with  the  men  who  were  engaged  in  this  act,  stated 
to  them  that  he  was  master,  and  resisted  their  proceedings 
by  ordering  them  to  desist  and  leave,  bat  without  effect* 
The  man  who  was  giving  orders  to  the  others  to  throw 
the  stones  aboard,  and  who,  Swinnerton  testified,  ap- 
peared '*  to  be  the  boss  or  head  man,"  paid  no  attention 
to  the  protest  and  remonstrances  of  the  captain,  but 
merely  remarked,  "  that  the  State  of  Virginia  was  good 
for  it ; "  and  when  asked  by  what  authority  he  had  pos- 
session of  the  schooner/ replied,  '^that  it  was  by  authority 
of  the  State  of  Virginia.''  The  captain  also  applied  to  a 
lawyer  for  legal  assistance,  and  to  a  military  man  to  whom 
several  persons  referred  him,  but  could  get  none.  He  also 
applied  to  see  if  he  could  get  the  vessel  up,  but  could  get 
no  satisfaction.  ^'  It  was  all,'*  Swinnerton  said,  '*  confusion 
then  in  the  place.  *  *  *  It  was  a  perfect  mad- 
house." The  persons  engaged  in  this  work,  cut  through 
the  schooner's  decks,  and  put  about  one  hundred  tons  of 
stones  on  board  her.  A  steamer  lay  alongside  her  all  the 
time  while  she  was  being  filled,  and,  when  filled,  took  her 
away  to  the  place  where  she  was  sunk,  as  before  stated. 
There  was  a  great  deal  of  cheering  and  hurraing  when 
she  went  off.  The  captain  testified  furtlier,  that  he  had 
not  violated  any  law  or  regulation  of  the  port,  and  was 
not  notified  that  he  had,  nor  charged  with  having  done 
so.  The  vessel  was  never  recovered.  Due  notice  of 
abandonment  of  the  vessel  to  the  defendants  was  served 
upon  them  in  proper  time  by  the  plaintiffs ;  and  due  proof 
of  interest  in  the  vessel,  and  of  her  loss,  was  in  like  man-* 
ner  made  and  delivered  by  the  plaintiffs  to  the  defendants 
in  ]^ew  York,  on  May  7th,  1861,  the  captain  of  the  vessel 
not  being  able  to  leave  Norfolk  until  the  27th  of  April, 
1861. 

The  whole  amount  of  the  plaintiff'  claim,  with  interest, 
was  $1,065  iSV* 

The  defendants'  counsel  moved  for  a  dismissal  of  the 
complaint,  on  the  ground  that  the  testimony  in  connection 
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with  the  history  of  the  times,  showed  that  the  seizure  and 
detention  of  the  vessel  was  by  direction  or  permission  of  the 
authorities  of  the  Stat^  of  Virginia,  or  of  the  Oity  of  Norfolk, 
in  which  case,  they  alleged,  the  loss  would  fall  within  the 
exception  of  the  policy,  or  else  it  showed  that  the  plaintiff 
did  not  make  a  proper  resistance  to  the  seizure,  or  a  suffi- 
cient effort  to  procure  the  protection  of  the  authorities. 

The  Oourt  denied  the  motion  and  the  defendants 
excepted. 

Andrew  0.  Morris  was  then  called  as  a  witness,  by  the 
defendants.  He  testified,  that  about  the  time  of  the  seiz- 
ure of  the  plaintiffs'  vessel,  several  vessels  were  sunk  iu 
Norfolk  harbor  by  order  of  Governor  Letcher,  of  Virginia. 
The  witness,  on  cross-examination,  stated  that  he  was  not 
then  in  Virginia,  and  had  no  personal  knowledge  of  the 
fact  testified' to  by  him ;  but  that  he  stated  it  as  a  matter 
of  public  history  and  general  notoriety!  The  Court  there- 
upon, on  the  plaintiff^'  motion,  struck  out  this  testimony, 
to  which  defendants'  counsel  excepted. 

The  defendants'  counsel  then  offered  to  read  what  he 
called  'Hhe  Secession  Ordinance  passed  by  the  State  of 
Virginia"  on  the  17th  day  of  April,  1861. 

The  plaintiffs'  objected  to  the  reading  of  the  ordinance 
as  matter  of  evidence,  on  the  ground  that  it  was  imma- 
terial and  irrelevant.  The  Oourt  sustained  the  objection, 
but  permitted  it  to  be  read  to  fix  its  date. 

It  was  read  accordingly.  It  purported  to  be  a  declara- 
tion and  ordinance  by  '^  the  people  of  Virginia,"  that  the 
union  between  the  State  of  Virginia  and  the  other  States, 
imder  the  Oonstitution  of  the  United  States  of  America, 
was  thereby  dissolved,  and  that  the  State  of  Virginia  was 
in  the  full  possession  of  all  the  rights  of  sovereignty  which 
belong  and  appertain  to  a  free  and  independent  State,  and 
that  the  Oonstitution  of  the  United  States  of  America  was 
no  longer  binding  on  any  of  the  citizens  of  Virginia;  and 
the  same  ordinance  further  declared,  that  it  should  take 
effect  and  be  an  act  as  of  its  date  when  ratified  by  a  majority 
of  the  votes  of  the  people  of  Virginia,  cast  at  a  poll,  to  be 
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taken  thereon  on  the  4th  Thursday  of  May,  1861 ,  in  pur- 
saance  of  a  schedule  to  be  thereafter  enacted. 

The  protest  of  the  master  of  the  vessel  (Swinnerton) 
made  at  'Sew  York,  on  April  30,  1862,  detailing  the  cir- 
cumstances of  the  loss  of  the  vessel,  was  read  in  evidence 
by  the  defendants.  The  facts  which  it  alleged  or  recited 
are  substantially  those  above  stated  to  have  been  estab- 
lished by  the  plaintiffs'  testimony,  and  nothing  more. 

This  was  all  the  testimony  the  defendants'  counsel  intro- 
duced or  offered.  He  then  requested  the  Court  to  charge 
the  Jury,  that  if  the  seizure  and  detention  were  by  the 
authorities  of  the  State  of  Virginia  or  the  City  of  IN'orfoIk, 
it  was  within  the  exception  of  the  policy,  warranting  the 
insurers  free  from  loss  or  expense  in  case  of  seizure  or 
detention,  and  the  plaintiffs  were  not  entitled  to  recover. 

The  Court  refused  to  do  so,  decided  that  there  was 
no  question  for  the  Jury,  and  directed  a  verdict  for 
the  plaintiffs,  to  the  amount  of  their  claim  as  proved.  The 
defendants'  counsel  excepted ;  and  the  Jury  found  a  ver- 
dict for  the  plaintiffs,  as  directed,  for  $1,065  i^V 

From  the  judgment  entered  upon  this  verdict,  the 
defendants  brought  the  present  appeal. 

A.  C.  Morris,  for  defendants,  appellants,  cited,  as  to  the 
meaning  of  the  word  "seizure"  and  "detention,"  2  Am. 
on  Ins.,  812,  and  cases  cited,  Gfreen  v.  Young,  (2  Ld. 
Baym.,  840 ;  2  Salk.,  444,)  Hagedom  v.  Whitinan,  (1  Stark., 
157,)  Black  v.  Marine  Ins.  Co.,  (11  Johns.,  292,)  Dalgleish 
V.  Brooke,  (15  Bast,  294,)  Neshitt  v.  Lushington,  (4  T.  E., 
783,)  and  argued,  that  the  fact  that  the  act  was  imlawful, 
with  reference  to  the  general  government,  had  nothing  to 
do  with  the  matter,  the  exception  in  the  policy  not  being 
against  unlawful  seizures,  &c.,  but  against  all  seizures, 
without  qualification.  {Powell  v.  Hyde,  34  Eng.  L.  & 
E.,  44 ;  2  Am.  on  Ins.,  808.)  The  clause  is  sometimes 
restrained  by  the  word  "  unlawful."  {McCaU  v.  Marine 
Ins.  Co.,  8  Oranch,  59 ;  Olivera  v.  Un.  Ins.  Co.,  3  Wheat., 
183.) 
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Danid  Lardj  for  plaintiffs,  respondents. 

L  The  loss  is  within  the  risks  insured  against  and 
covered  by  the  terms  of  the  policy. 

!•  It  falls  properly  within  the  term  **  pirates,  nwers  and 
thievesJ*^  (3  Kent  Oom.,  303;  Brown  ▼.  Smithy  1  Dow, 
349 ;  BimdreU  v.  Hentigg,  1  Holt's  N.  P.,  149 ;  NesbiU  v. 
Lushington,  4  T.  B.,  793 ;  2  Am.  on  Ins.,  821 ;  Brawn  v. 
Smith,  1  Dowl.  Pari.  0.,  349 ;  Dimn  v.  Beid,  5  B.  &  Aid., 
697 ;  1  Phil,  on  Ins.,  640,  ^  1106 ;  2  Pars,  on  Mar.  Law,  236.) 

2.  K  not  within  the  perils  specially  enumerated,  it  is 
within  the  general  term  "  all  other  perils,  losses,**  &c.  (2 
Am.  on  Ins.,  846 ;  2  Pars,  on  Mar.  Law,  236,  252 ;  Nayhr 
V.  Palmer,  8  Bxoh.,  739 ;  8.  C,  10  Id.,  382.) 

n.  The  loss  does  not  fall  within  the  terms  of  the  war- 
ranty against  ^*  captare,  seizure  or  detention,"  for, 

1.  It  was  not  a  "  capture."  (2  Am.  on  Ins.,  811,  §  303; 
see  also  Wheat,  on  Cap.,  52,  §  10 ;  1  Phil,  on  Ins.,  3  ed., 
643,  §  1108,  &c. ;  Bmerigon,  [Meredith  ed.,]  420 ;  Pars,  oa 
Merc  Law,  450 ;  Marsh,  on  Ins.,  495.) 

2.  It  was  not  a  "  seizure."  (1  Phil,  on  Ins.,  643,  ^  1108; 
MeUish  ▼.  Andrews,  15  East,  13 ;  Carrington  y.  Merchants^ 
Ins.  Co.,  8  Peters,  493;  Mumford  ▼.  Phenix  Ins.  Co.,  7 
Johns.,  449 ;  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.,  601, 
615 ;  Magoun  v.  New  England  M.  Ins.  Co.,  1  Story,  165.) 

3.  Ifor  was  it  a  *' detention."  (2  Pars,  on  Mar.  Law,  247; 
3  Kent  Oom.,  303 ;  2  Am.  on  Ins.,  817.) 

4.  Nor  was  it  an  arrest  or  detainment  by  **  i)eople."  (2 
Am.  on  Ins.,  817 ;  Nesbitt  y.  Lushington,  4  T.  B.,  783 ; 
Marsh,  on  Ins.,  506 ;  and  see  Judge  Kelson's  charge,  in 
the  Case  of  the  crew  of  the  ^*Savannah.^^ 

in.  The  exceptions  taken  by  the  defendants  to  the 
rulings  of  the  Oourt  were  properly  disallowed. 

By  thdbs  Oourt — Whitb,  J.  There  was  no  error  in  any 
dedsion  or  direction  of  the  Justice,  at  the  trial  of  the  cause. 

According  to  the  general  current  of  authority  on  the 
subject,  a  seizure,  which  is  a  mere  act  of  lawless  violenoe, 
is  not  within  the  exception  in  the  policy  upon  which  the 


iraSW  YORK— JUIIE,  1862.  3CI 

SwiiuiertoB  dalr.  The  Columbian  Inaonuioe  Oompanif. 

defendants  rely  for  a  defense.  The  seizure  contemplated 
by  that  exception  is  a  seizure  by  some  lawful  acknow- 
ledged government  for  some  probable  cause,  sanctioned  by 
the  law  of  nations ;  CarringUm  y.  Merchants^  Ins*  Co.y  {9" 
Peteis  B.,  516-518,)  SmiUi  y.  The  Delaware  Ins.  Co.,  (3  Serg. 
&  Sawle,  74,)  Favdel  y.  The  Phrniia  Ins.  Co.y  (4  Id.,  29,) 
Johnsion  v.  LudhWj  (2  Johns.  Oases,  481,)  Magimn  v.  N. 
E.  M.  Ins.  Co.,  (1  Story  Bep.,  165 ;)  and  the  proof  ofibred 
by  the  defendants  was  insufficient  to  establish,  in  this  caseb 
any  seizure  of  that  character. 

The  statement  of  the  witness,  A.  0.  Morris,  that  at 
aboot  the  time  of  the  sdzure  of  the  plaintiff's  schooner, 
seyeral  vessels  were  sunk  in  Norfolk  harbor  by  the  order 
of  Governor  Letcher  of  Virginia,  would  not  establish  a 
seizure  that  would  constitute  a  defense  to  the  plaintijQb' 
daim,  even  if  the  statement  had  been  made  upon  the  per- 
sonal knowledge  of  tibe  witness.  The  office  of  Governor 
Letcher  conferred  upon  him  no  authority  to  sink  vessels, 
the  only  purpose  of  which  could  be  to  destroy  or  obstniet 
a  harbor,  the  enjoyment  of  which,  the  Gourt  will  take 
judicial  notice,  belongs  to  the  United  States,  and  to  the 
use  of  whidi,  with  free  right  of  ingress  and  egressi  ev^y 
dtizen  of  every  one  of  the  United  States  is  entitled,  under 
fte  National  OonstitutioQ  and  laws.  Such  an  act  of  de- 
BtrueUon  would  be  criminal,  and  the  seizure  of  the  plaintLflb' 
vessel  for  the  purpose  of  accomplishing  it,  would  be  a 
mere  lawless  violence. 

Bat,  forther,  the  testimony  of  Mr.  Morris  was  not  com- 
petent evidence.  He  testified  that  he  had  no  personal 
knowledge  of  tiie  fact  that  any  vessels  were  seized  or  sunk 
by  order  of  Governor  Letcher.  He  said  that  he  only  stated 
the  fact  as  a  matter  of  public  history  and  general  notoriety. 
This  was  not  admissible.  There  was  no  reason  for  resort- 
ing to  mere  public  fame  or  history  for  proof  of  the  fact 
alleged.  Neither  its  nature,  nor  any  special  circumstaneeB 
shearing  in  tbe  case,  rendered  sudi  evidence  of  its  exist- 
ence propel,  or  would  justify  its  exception  from  the  gene* 
lal  rule,  exeladlng  hearsay  testimony;  and  Mr«  Morris' 
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testimony  was  nothing  more.  It  was  incompetent  evi- 
dence, therefore,  and  was  properly  excluded. 

The  proposal  of  the  defendant  to  give  the  so-called 
Secession  Ordinance  of  the  State  of  Virginia  in  evidence, 
was  equally  inadmissible.  The  ordinance  would  have  been 
no  justification  of  Governor  Letcher's  alleged  act,  if  it  had 
been  proved  (as  it  was  not)  that  he  had  done  the  act  alleged : 

First.  Because  there  was  no  proof  that  the  ordinance, 
even  if  it  were  a  lawful  act,  had  any  connection  whatever 
with  the  seizure  and  destruction  of  the  plaintiff's  vessel ; 

Secondly.  Because  the  ordinance,  by  its  own  terms,  was 
to  be  of  no  effect  unless  it  should  be  ratified  by  a  majority 
vote  of  the  people  of  Virginia ;  and  it  was  not  shown,  or 
proposed  to  be  shown,  that  it  was  so  ratified ; 

Thirdly.  Neither  the  United  States,  nor  any  other  nation 
or  government,  has  acknowledged  or  recognized  any  such 
national  sovereignty  as  "  Virginia,"  or  **  The  People  of 
Virginia,"  and  there  is  none  such  known  to  the  law 
of  nations  or  of  the  United  States,  or  of  this  State ; 

And  fawrtldy.  Because  the  ordinance,  if  it  were  shown 
that  the  plaintiffs'  vessel  had  been  destroyed  in  pursuance 
or  by  virtue  of  it,  was  an  unlawful,  treasonable  act  against 
the  sovereignty  and  Oonstitution  of  the  United  States ; 
and,  being  so,  instead  of  giving  validity  to,  or  legalizing  acts 
done  in  obedience  to,  or  in  execution  of  it,  only  rendered 
them  more  unlawful  and  criminal.  The  exclusion  of  it, 
therefore,  as  evidence  at  the  trial  by  the  Judge  was  correct 

There  is  nothing,  then,  in  this  case,  either  in  the  testi- 
mony admitted,  or  in  that  which  was  offered  by  the 
defendant  and  excluded,  that  could  show  the  seizure  and 
destruction  of  the  plaintiffs'  vessel  to  have  been  a  lawful 
act  of  an  acknowledged  government,  or  public  authority, 
vnd  within  the  exception  of  the  policy.  It  was  the  act  of  a 
mere  tumultuous,  riotous  assemblage  of  unknown  persons, 
coming  within  the  description  in^the  policy  of  ''pirates, 
rovers,  thieves,"  against  whom  it  expressly  assures  the 
plaintiffis.  (NeMU  v.  Lushington,  4  Term  B.,  7^.) 

The  judgment  must,  therefore,  be  aflSrmed  with  costs. 
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Moass  Tatlob  et  al.^  Plaintiffs  and  Appellants,  v.  Thb 
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ants  and  Bespondents. 

L  Where  ft  vessel  becomes  »  wre<^  and  sinks  in  navj^le  wMeiS)  .without 
{$n\t  of  the  owner,  and  so  as  to  be  inuoovable  by  ordwrymefins,  if  ^e 
ewa«>  or  any  tran^^eree,  instead  of  abapdoning  it^  retains  such  posses- 
sion and  control  as  the  thing  is  susceptible  of,  he  is  not  liable  for  any  injury- 
occurring  while  he  is  in  the  exercise  of  due  care  and  diligence  to  prevent  it 
So  long  as  he  is  using  all  reasonable  means  to  e£fect  its  removal,  without 
being  able  to  accomplish  it,  he  is  not  liable  for  any  damages  pesulting  from 
the  mere  fact  of  its  non-removaL 

2.  He  is  not  under  any  legal  obligation  to  attempt  to  remove  the  wreck;  >f|d 
if  he  choose  he  may  abandon  it^  and  from  that  time  his  liability  will  gease. 
(Per  BoswoRTH,  Ch.  J.) 

3.  Negligence  in  the  use  of  means  to  remove  the  wreck  is  not  necessarily 
established  by  proof  that  the  means  first  employed  were  inadequate.  If 
thej  were  suoh  as  the  best  skill  and  the  hvrgest  experience  select^  in 
good  faith,  as  adapted  to  the  end  to  be  accomplished,  negligence  canno.t 
be  predicated  of  their  failura  The  owner  is  not  responsible  for  failing  to 
remove  the  wreck  i^  afler  having  made  proper  arrangements  for  carrying 
on  the  work,  those  arrangements  failed  without  any  fault  on  his  part 

4.  It  is  not  ino(Hnpatible  with  the  owner's  duty,  for  him  to  adopt  a  plan^fpr 
the  removal,  which  eml^races  the  d^gn  of  saving  as  mvibh  as  possibly  of 
the  wreck  and  carga 

&  Where  a  vessel,  alongside  of  a  public  pier  in  the  City  of  New  York,  was 
burned  without  any  fault  of  her  owner,  and  sunk  to  the  bottom  near  the 
mouth  of  the  slip  or  basin,  thereby  obstructing  the  slip  and  bulkhead  so  as 
to  pceveat  other  vessels  from  coming  in,  and  the  deCend^ti^  insurance 
companies,  which  had  insured  undivided  interests  in  the  vessel,  and  had 
accepted  an  abandonment  made  by  such  insured  owner,  after  the  loss, 
emjdoyed  a  man  of  acknowledged  skill  and  ability  in  the  business  of 
wrecking,  who  diligently  proseeuted  his  efforts  to  raise  it^  until  his  method 
fiuled,  and  be  left  the  work,  when  the  defendants  employed  another  man 
of  equal  skill  and  ability,  who  adopted  another  plan,  and  continued  diligently 
working  until  stopped  by  cold  weather,  nearly  a  year  afler  the  vessel  sunk, 
and  in  the  following  spring  resumed  the  work,  but  was  soon  stopped  when 
very  near  completing  it,  by  the  city  authorities,  who  took  exclusive  posses- 
sion  and  control,  and  who  finally  removed  the  wrei^k. 

Eddy  1st  That  the  defendants  were  not  liable  to  theowqers  of  the  pier, 
for  its  iise  in  the  prosecution  of  their  work,  or  for  damages  in  obstructing 
the  b^n  qieanwhile,  since  ^ese  fiicts  did  pot  shpw  any  negligepge  op 
their  part       • 

2d.  That  the  defendants  were  not  liable,  fer  any  delays  ocaomng  after 
the  city  authorities  took  possession  and  control 
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dd.  That  the  defendants  were  not  liable  for  any  injuries  to  the  pier,  done 
in  the  course  of  the  work  prosecuted  by  the  contractors  employed  by  them. 

4th.  Hdd  faiiher,  that  the  above  facts  appearing  from  all  the  |rfaintiffi^ 
eyidence  at  the  trial,  the  plaintiffs  were  not  entitled  to  hare  the  cvue 
submitted  to  the  Jury  ]  but  it  was  proper  to  instruct  the  Jury  to  render  a 
verdict  for  the  defendants.  (Barbour  and  Monsll,  J.  J^  dissented.) 
6.  In  suoh  a  case,  if  the  demand  made  on  behalf  of  the  plaintifib  to  have  tbt 
cause  submitted  to  the  Jury,  does  not  suggest  what  question,  if  any,  tbey 
should  be  called  to  pass  on,  it  is  too  broad  to  sustain  an  exception  on  a 
refusal  of  the  demand.  (Per  Monorief,  J.)  ^ 
(Before  all  the  Justices.) 

.  Heard,  March  22;  decided,  June  21,  1862. 

This  action  was  brought  by  Moses  Taylor,  Edward 
Mintum  and  Joseph  B.  Ck)niDS,  Trustees  and  Executors 
of  the  Estate  of  Benjamin  G.  Mintum,  deceased,  George 
W.  Coster  and  Henry  A.  Coster,  Executor  and  Trustee  of 
the  Estate  of  John  G.  Coster,  deceased,  and  Catharine 
Mitchell,  against  The  Atlantic  Mutual  Insurance  Com- 
pany, The  New  York  Mutual  Insurance  Company,  The 
Astor  Mutual  Marine  Insurance  Company,  The  Eeliance 
Mutual  Marine  Insurance  Company,  The  Sun  Mutual 
Insurance  Company,  The  Union  Mutual  Insurance  Com^ 
pany,  The  Mercantile  Mutual  Insurance  Company,  Loftis 
Wood,  Bichard  Eccles,  William  H.  Webb. 

A  former  decision  on  a  demurrer  to  the  complaint  is 
reported  in  2  Bosw.,  106 ;  after  which  plaintiffs  amended 
their  complaint.  The  nature  of  the  pleadings,  and  the 
substance  of  the  evidence  given  at  the  trial,  appear  in 
the  opinions  of  the  Court. 

At  the  trial,  on  May  17th,  1861,  before  Mr.  Justice 
Hofitean  and  a  Jury,  upon  the  close  of  the  plaintiff'  testi- 
mony, the  defendant  offered  no  evidence,  but  moved  the 
Court  to  direct  a  verdict  for  the  defendants,  which 
the  Court  did,  and  plaintiffs  excepted.  The  plaintiff 
demanded  to  go  to  the  Jury,  which  request  being  denied, 
the  plaintiffs  excepted. 

After  plaintiffs  had  moved  for  a  new  trial,  and  the  motion 
had  been  denied,  and  after  defeifdants  had  entered  judg- 
ment on  the  verdict,  plaintiff^  appealed  to  the  General 
Term. 
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Charles  A.  Tracy ^  for  plaintiflfs,  (appellants.) 

L  The  master  of  the  vessel  having  brought  her  to 
unload,  paying  wharfage  to  plaintiffs,  the  owners  were 
under  an  implied  contract  to  pay  for  the  use  and  occupa- 
tion, and  for  any  obstruction,  so  long  as  the  vessel  remained 
there.  Their  contiuning  to  occupy  the  slip  gave  plaintiffs 
an  action.  (3  Blackst.,  184 ;  Mayor  of  N.  T.  v.  JfftB,  13 
How.  Pr.,  280 ;  Jordan  &  S.  Plank  Road  Co.  Y.MorUy,  23 
N.  T.  B.,  652 ;  Beck&r  v.  Jaquesy  1  E.  D.  Smith,  80.) 

II.  The  defendants  regarded  the  vessel  and  cargo  as 
valuable  property,  and  were  engaged  in  unloading  her 
during  the  time  of  all  the  work.  (Flanders'  Mar.  L.,  321, 
%  387,  pp.  .322, 323,  §  389, 390 ;  2  Pars.  Mar.  L.,  615 ;  Abb. 
on  Ship.,  555 ;  Schooler  Boston^  1  Sum.,  328 ;  The  Bee^ 
Ware,  332 ;  The  Barefoot,  1  Eng.  L.  and  E.,  661, 664.)  The 
right  to  abandon  her  as  a  wreck  doel  not  give  a  right  to 
continue  to  use  the  pier  free  of  charge. 

The  accident  cannot  shield  the  defendants.  (See  Linsley 
V.  Bushnett,  15  Conn.  B.,  225 ;  United  Ins.  Co.  v.  Scott,  1 
Johns.,  106;  Holmes  v.  The  United  Ins.  Co.,  2  Johns.  Oases, 
329 ;  Wi»ivaU  v.  Brinson,  10  Ired.,  N.  0.  B.,  554 ;  Scott  v. 
Shepherd,  2  Bl.,  892 ;  3  Bl.  Com.,  219,  220,  236 ;  Broom's 
Legal  Max.,  pp.  92, 93 ;  Farmers'  Turnpike  Co.y.  Coventry, 
10  Johns.,  389 ;  Smith  v.  Elder,  3  Id.,  105 ;  Clark  v.  Foot, 
8  Id.,  421 ;  Panton  v.  Holland,  17  Id.,  92 ;  Lansing  v.  Smith, 
4  Wend.,  25 ;  and  cases  cited  by  Hopkins,  arguendo,  16 ; 
Acts  of  1813,  §§  212,  218,  233,  235,  in  Davies'  City  Laws, 
541,  569.) 

in.  The  evidence  shows  that  defendants  were  negligent. 
(See  Phear  on  Eights  of  Water,  54,  [100  Law  L.,  O.  S.,  84 
Id.,  .N.  S.,] ;  Woolrych  Law  of  Waters,  202, 203,  [78  L.  L., 
O.  S.,  62  Id.,  N.  8.]  ;  Althorf  v.  Wolfe,  22  K.  Y.  B.,  355.) 

Defendants  having  entered  upon  the  business,  thereby 
being  in  the  way  of  others  doing  it, were  bbund  to  diligence, 
even  though  they  acted  as  an  unremunerated  volunteer. 
{Balfe  V.  West,  22  Eng.  L.  and  Eq.  B.,  506 ;  Smith's  Mer. 
L.,  107;  IPars.  on  Oont.,  [1st  ed.,]  581-586.) 
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IV.  It  was  error  not  to  let  the  case  go  to  the  Jury.  The 
qaestioa  of  negligence  should  have  been  left  to  them. 

Daniel  Lord^  for  defendants,  (respondents.) 

I.  The  accident,  witboot  fanlt  of  the  owner,  pnt  an  mi 
to  wharfage.  The  decision  in  2  Bosw.,  106,  disposes  of 
wharfage.  A  sunken  vessel  creates  no  liability  on  h^ 
owner  for  wharfage. 

II.  As  to  Temoval,  the  wharf  keeper  should  do  it  A 
wr^^  (a  salvor)  took  possession  and  took  the  office  of 
^saving.  The  defendants  never  had  the  possession.  The 
salvor  had  the  possession. 

HI.  If  the  wveckero  were  defendants^  agents,  they  wa?e 
only  bound  to  reasonable  diligence,  ^d  that  was  proved. 

BoswoBTH,  dh.^'.  The  complaint  in  this  actio^was 
dismissed  at  the  trial ;  and  judgqient  having  been  per- 
fected, the  plaintiff  appealed  to  the  General  Term. 

The  ship  Joseph  Walker,  of  about  1,300  tons  burtheD, 
while  lying  on  the  west  side  of  pier  No.  29,  East  river,  at 
the  port  of  New  York,  taking  in  cargo,  took  fire,  on  the  26th 
of  December,  1853,  and  siuik  to  the  bottom.  She  had  on 
board  some  300  or  400  barrels  of  resin,  some  300  bales  of 
cotton,  and  some  20,000  bushels  of  wheat,  all  of  whidi 
was  submerged.  The  -defendant  was  insurer  of  ^  parts 
of  the  ship,  other  insurance  companies,  (who  aie  also 
defendants,)  were  insurers  of  the  interests  of  other  owners; 
only  ^2  parts  being  uninsured,  and  the  owners  of  those 
parts  are  also  defendants.  The  sunken  wreck  was  not 
iiemoved  from  the  slip,  until  the  25th  or  26th  of  October, 
1855.  The  insured  owners  of  the  vessel  abandoned  her, 
after  she  was  burned  and  simk,  ad  a  total  loss,  and  the 
insurance  companies  accepted  the  abandonment 

» 

The  plaintiff,  who  are  ^atitled  to  the  wharfage  ol  the 
bulkhead  on  the  west  side  of  this  pier,  and  of  the  west 
half  of  the  pier^  bring  this  action  to  recover  by  way  of 
damages  for  the  obstruction  of  the  slip,  the  amount 
of  wharfage  they  daim  to  have  lost  thereby,  and  also 
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damages  for  using  the  pier,  and  for  further  obstructing  the 
slip,  in  efforts  to  raise  and  remove  the  wreek  of  the  vessel, 
aad  save  whatever  could  be  saved  from  the  wreck.  The 
action  was  tried  on  the  issues  formed  by  the  answer  of  the 
Atlantic  Mutual  Insurance  Oompany ;  the  other  defend- 
ants having  stipulated  that  the  action,  as  to  them,  should 
abide  the  event  of  that  trial. 

The  two  practical  questions  presented  by  this  appeal 
are,  {firsts)  what  duty  or  obligation  was  imposed  on  the 
defendant  by  accepting  this  abandonment,  and,  {second^) 
whether  it  has  so  failed  to  perform  that  duty  or  discharge 
that  obligation,  as  to  have  become  liable  to  pay  damages 
lb  the  plaintiff. 

Tfith  reference  to  the  first  question,  it  may  be  observed, 
pieliminarily,  that  the  ship  took  fire  and.  sunk,  without, 
any  agency  or  fault  of  the  defendant.  She  sunk  to  the 
bottom,  in  about  30  feet  of  water,  at  medium  tide.  From 
the  time  she  sunk  until  •  she  was  removed,  the  plaintiffii 
expressed  no  desire  to  undertake  her  removal,  nor  made 
^y  objection  to  the  means  employed  or  time  occupied  in 
the  effort ;  nor  suggested  that  these  means  were  injudi- 
dons  or  inadequate,  nor  that  the  efforts  were  dilatory  or 
oensnrably  inefficient.  The  vessel  was  sunk  In  an  arm  of 
the  sea,  and  became  fixed  to  the  bottom,  and  ceased  to  be 
movable  as  a  ahip  or  vessel,  by  any  ordinary  means  iu 
the  course  of  business  or  navigation.  The  results  of  the 
efforts  made  to  remove  the  wreck  demonstrates,  that  it 
cost  more  to  remove  her,  than  all  that  was  saved,  of  both 
vessel  and  cargo,  was«worth. 

This  Oourt  held,  when  this  cause  wa«  before  it  on  a 
demurrer  to  the  original  complaint,  that  the  plaintiffii 
coold  not  recover,  without  showing  that  the  defendants, 
by  due  care  and  attention,  could  have  removed  the  wrecks 
or,  at  least,  have  shifted  its  position  so  as  to  prevent  its 
being  a  cause  of  injury,  and  that  they  were  in  default  for 
not  having  done  so.  (2  Bosw.,  106.)  The  cases  relied 
upon,  as  supporting  this  doctrine,  are  Brotvn  v.  MaUetty 
(5  M.,  G.  &  Scott,  61S ;  S.  a,  12  Jur.,  204,)  Haneoch  y. 
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The  Yark,  New  CasUe  &  Berwick  JR.  B.  Co.,  (10  Com. 
Bench,  348,)  and  White  v.  Crisp,  (26  L.  &  Eq.  E.,  532.) 
In  the  first  of  these  cases,  it  was  held,  that  ^^  the  duty  of 
the  defendant,  if  it  exist  at  all,  is  of  a  public  nature; 
and  the  plaintiflT,  in  order  to  succeed,  must  show  a  breach 
of  public  duty,  as  well  as  special  injury  to  himself,"  (p. 
620.)  In  the  second  of  these  cases,  Maule,  J.,  said,  that 
"  the  circumstance  of  the  anchor  [the  ves^l]  being  the 
defendant's  property,  will  not  of  itself  render  them  liable. 
To  have  this  effect,  it  must  amount  to  a  public  nuisance, 
and  a  private  injury,  by  them.  The  declaration  •  •  • 
shows  about  as'good  a  cause  of  action,  as  if  it  had  stated 
that  somebody  beat  the  plaintiff  with  the  defendants' 

stick." 

« 

Obbswell,  J.,  said :  ''  No  negligence  or  want  of  care  is 
imputed  to  the  defendants,  either  in  placing  the  anchor 
where  it  was  originally  placed,  or  in  allowing  it  to  be 
removed." 

In  White  V.  Crisp,  (supra,)  which,  like  the  other  two 
cases,  arose  on  demurrer,  the  Court,  in  commenting  upon 
and  construing  a  particular  allegation  of  the  complaint, 
said:  ^'Now^  we  understand  by  this,  that  the  defendants 
*^  had  it  in  their  power,  by  due  care  and  exertion,  to  have 
"  altogether  removed  this  vessel,  or  to  have  shifted,  at 
'*  least,  its  position,  and  so  might  reasonably  have  been 
"  able  to  prevent  the  injury.  If  these  words  do  not  mean 
*^  this,  we  t^ink  there  was  no  liability  on  the  part  of  the 
"defendants."    •    • 

The  fourth  plea  was,  that  the  defendants  "had  used  all 
"reasonable  means  for  removing  the  wreck,  but  were 
"  unable  before  the'  time  when,  &c.,  to  do  so ;  and  that,  by 
"  reason  thereof,  before  and  at  the  time  when,  &c.,  they 
"  had  wholly  abandoned  and  ceased  to  have  any  posses- 
"  sion  of  it."  The  Court  held  this  plea  good,  and  said  it 
was  clear  the  original  owner  or  the  transferee  of  the  wreck 
may  abandon  it,  and  so  put  an  end  to  his  liability. 

These  cases  establish  the  doctrine,  that  where  a  vessel 
becomes  a  wreck  and  sinks  in  navigable  waters,  the  owner 
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or  any  transferee  may  abandon  her,  and  from  that  time 
his  liability  will  cease;  that  he  is  not  under  any  legal 
obligation  to  attempt  to  remove  her.  Bat  if,  instead  of 
domg  that,  he  retains  such  possession  and  control  as  the 
thing  is  susceptible  of,  he  is  not  liable  for  any  injury  occur- 
ring while  in  the  exercise  of  due  care  and  diligence  to  pre- 
vent it ;  that,  so  long  as  he  is  using  all  reasonable  means 
to  effect  a  removal,  without  being  able  to  accomplish  it, 
he  is  not  liable  for  any  damages  resulting  from  the  mere 
fact  of  its  non-removal ;  and  that,  although  it  may  be  a 
public  nuisance,  he  cannot,  on  sufh  a  state  of  facts,  be 
indicted  for  causing  or  continuing  it 

It  would  be  indeed  strange,  if  a  party  who  was  under 
no  legal  obligation  to  remove,  or  to  attempt  to  remove  a 
wreck,  should,  because  he  attempted  to  remove  it,  and  while 
using  all  reasonable  means  and  diligence  to  accomplish  the 
result,  become  liable  because  he  had  not  removed  it 

On  no  principle  can  a  right  of  action  accrue,  in  such  a 
case,  for  not  having  removed  the  wreck,  until  at  least 
a  sufficient  time  has  elapsed  to  effect  the  removal  by  the 
use  of  reasonable  means  and  diligence ;  and  all  liability 
for  merely  not  removing  will  terminate,  when  the  owner 
abandons  the  possession  of  the  wreck  and  all  control  of  it. 

This  view  of  the  defendant's  legal  duty,  makes  his  lia- 
biUty,  if  one  exist,  arise  out  of  his  negligence  ^  to  use 
reasonable  means  and  diligence.  While  using  them,  and 
he  continues  unable  to  remove  the  wreck,  he  is  under  no 
liability  to  pay  damages  to  any  one  for  not  having  removed 
it  The  plaintiffs'  right,  as  against  the  defendant,  is  com- 
mensurate with  the  duty  which  the  latter  owes  to  the 
former.  They  c&n  maintain  no  claim  against  the  defend* 
ant,  except  as  founded  on  a  duty  it  owes  to  him,  and  a 
failure  to  perform  that  duty. 

lifegligenoe  in  the  use  of  means  to  remove  the  wreck,  is 
not  necessarily  .established  by  proof  that  the  means  first 
employed  were  inadequate.  If  they  were  such  as  the  best 
skill  and  the  largest  experience  selected,  in  good  Mth,  as 
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adapted  to  the  end  to  be  accomplished,  negligettee  c&finot 
be  predicated  of  their  failure. 

The  most  fc^lly  considered  and  best  matured  plans 
sometimes  prove  defective  and  fail.  The  best  jndgmenta 
at  times  form  erroneous  coticluslons,  and  will  oontinue  to 
do  scf,  until  to  err  oeases  to  be  human.  These  misjudg- 
iidients  consist  with  the  utniost  caution,  eaie  and  dilig^ce. 

The  dtity  and  grounds  of  the  defendant's  liability,  if 
any  liability  exist,  being  such  as  have  been  stated,  we 
l^each  the  question,  whether  there  is  any  evidence  which 
would  justify  a  Jury  in  finding,  that  the  defendant  Med 
to  remove  the  wreck,  by  reason  of  negligence  in  the  seke^ 
tion  or  ttse  of  the  means  employed  for  that  purpose. 

No  Witnesses  were  examined  on  behalf  of  the  defend- 
ant. We  imve,  therefore,  only  to  consider  evidence  given 
on  behalf  of  the  plaintiffs. 

Thomaej  Bell  made  the  first  eflbrts  that  were  made  to 
temove  the  wreck.  He  was  to  have  76  per  cent  of  the  net 
proceedB  of  all  he  should  raise ;  and  he  took  entire  po»^ 
ftessioli  and  control  of  the  wreck,  in  order  to  raise  and 
remove  her.  It  wad  testified  that  '*  he  had  the  best  repQ'* 
tation,  as  a  man  skillful  in  this  sort  of  business,  of  any 
man  in  the  tTnited  States;  he  was  esteemed  the  best 
wrecker  in  the  United  States,  so  far  as  the  witness  was 
acquainted  with  his  reputation.  He  used  the  same  means 
that  had  been  sucCessftilly  employed  to  raise  the  "  Great 
Bepublle,"  a  ship  of  some  4,600  tons^  which  was  sunk  the 
name  night  as  the  Joseph  Walker,  and  under  simiiar  d^ 
6amstanee§. 

No  one  eicept  Mr.  Mason  suggests  an  opinion  or  intima- 
tion that  Mr.  Bell  had  not  the  skill  imput&d  to  him,  cnr  that 
the  opinion  Was  entertidned,  before  his  efforts  proved  a 
failure,  that  the  means  employed  were  not  wisely  selected, 
dr  were  inadequate,  or  were  not  vigorously  employed. 
John  W.  Mason^  one  of  plaintiffs'  witnesses,  siqrs  be 
thought,  at  the  time,  and  told  Mr.  Bell,  that  he  thought 
Mr.  Bell  «*  got  along  very  slowly  "  —  *•  That  Bell  said  he 
was  using  all  the  diligence  he  oduld,  and  was  getting  his 
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anrangements  completed  for  going  ahead."  Mr.  Mason  did 
not  pretend  to  any  experience  in  tbe  wrecking  busineeSi 
and  8idd  he  snppAed  he  was  not  as  good  a  judge  in  the 
matter  as  Mr.  Bell,  and  that  he  considered  it  required  a 
skillful  man  in  such  business,  to  remove  her. 

Junius  S.  Lewis,  another  witness  on  behalf  of  the  plain- 
tiff, testified  that  he  had  been  a  wrecker  some  eight  or  ten 
years,  and  had  raised  wrecks  from  various  depths,  one 
being  operated  upon  at  a  depth  of  eighty  feet  below  the 
snrface.  That  he  became  interested  with  Bell,  in  the  rais- 
ing of  this  wreck,  in  June,  1864.  He  details  what  was 
done  while  he  was  concerned  in  the  operations.  In  answer 
to  the  question  whether,  *'  during  the  term  of  your  work^ 
*Mng  at  that  wreck,  from  your  commencement  with  it^ 
**  under  Oapt.  Bell,  and  in  connection  with  him,  until  the 
work  was  arrested,  under  Condon,  was  it  prosecuted  with 
all  the  diligence  the  work  admitted  of?"  He  said,  '*It 
was,  in  my  judgment.  I  never  used  more  diligence,  and 
I  never  knew  Mr.  Bell  more  devoted;  every  man  that 
oonld  be  used  successfully,  or  to  any  value,  was  brought 
to  the  work,"  &o.,  &c.  .  Also,  that  the  susf^ension  of  the 
work  from  in  Decemb^r^  1854,  into  March,  1865,  was 
required  by  the  prudential  considerations  which  he  stated* 
No  one  expresses  an  opinion  contrary  to  that  of  Mr. 
Lewis ;  and  Mr.  Lewis,  on  examining  Bell's  plan,  thought 
it  judicious,  and  appvoved-of  it.  When  he  suspended  work 
in  December,  1854,  he  thought  the  .vessel  was  in  a  condi- 
tion to  be  removed  in  a  couple  of  weeks,  when  the  work 
ooald  be  resumed,  in  the  following  March.        ^ 

Somewhere  from  the  first  to  the  middle  of  March,  1855, 
Mr.  Lewis  resumed  operations,  and  was  soon  arrested  iu 
his  labors  by  the  city  authorities,  who  then  took  exclusive 
possession  and  control,  and  thence  continued  it,  until  the 
wreck  was  removed  in  October,  1855. 

The  only  other  witness  who  expressed  an  opinion,  in 

regard  to  the  means  used  by  Bell  &  Lewis  to  remove  the 

wreck,  is  Joseph  T.  Martin,  who  testified  to  the  opinion 

that  it  could  have  been  removed  in  January,  1864,  by 
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using  India  rubber  camels  inflated  with  gas.  Bat  neither 
before  nor  since  had  he  known  of  a  vessel  of  over  300  tons 
burden,  being  so  raised.  That  proces^after  being  tried 
a  year  and  half,  was  given  up. 

I  do  not  think  a  Jury  would  be  justified  in  finding  neg- 
ligence in  the  selection  or  use  of  means,  on  such  slight 
evidence  as  that  of  Messrs.  Mason  and  Martin,  agamst 
that  of  Messrs.  Bell  &  Lewis ;  or  that  the  evidence,  as  a 
whole,  justified  the  submission  of  any  such  question  to 
the  Jury.  It  should  not  be  submitted,  where  the  plain- 
tiff's evidence  is  equally  consistent  with  the  absence  as 
with  the  existence  of  negligence  in  the  defendant.  {Cotton 
V.  Woodf  8  Oom.  Bench,  N.  S.,  568.)  But  the  case  is  not 
even  as  strong  as  that,  on  the  part  of  the  plaintiff. 

If  thia  view  is  correct,  then  there  is  no  liability  resulting 
from  the  mere  omission  to  remove  the  wreck,  prior  to  the 
time  Mr.  Lewis  was  ejected  from  it 

From  that  time,  neither  the  defendant  nor  any  one 
employed  by  it  or  with  its  consent,  had  any  possession  or 
control  of  tiie  wreck.  They  all  abandoned  it,  or  what  is 
practically  the  same  thing,  suffered  the  city  authorities 
and  the  persons  employed  by  tkem,  to  retain  exclusive 
possession  and  control. 

Mayor  Wood's  contract  with  Walter  E.  Jones  was  con- 
cluded April  28,  1855,  by  which  Jones  was  to  be  paid 
$  13,000  for  raising  the  wreck,  and  was  to  have  the  benefit 
of  any  lien  or  liens  on  the  vessel  and  cargo. 

A  reference  to  the  opinions  expressed  by  the  witnesses 
who  made  efforts  to  remove,  or  applied  for  contracts  to 
remove  the  wreck,  shows  that  they  severally  erred  in  their 
conclusions  as  to  what  they  could  accomplish ;  and  shows 
the  importance,  in  disposing^  of  the  evidence  bearing  on 
the  question  of  negligence,  of  remembering  the  wide  differ 
ence  there  is  between  error  in  judgment  and  negligence. 
The  event  may  demonstrate  the  existence  of  the  power, 
and  yet  not  tend  to  prove  the  latter. 

In  the  proposition  of  Martin,  dated  January  6, 1854,  he 
stated  his  expectation  of  being  able  to  raise  tlie  wreck  in 
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abont  two  weeks,  but  offered  to  contract  to  remove  her, 
"in  all  of  this."  (that)  " month."  He  testified  that  his  com- 
pany conld  have  taken  her  out  "in  the  month  of  January." 
^  Inasmuch  as  his  company  never  before  or  since  raised  a 
vessel  of  over  300  tons  burden,  and  abandoned  their  pro- 
cess about  a  year  and  a  half  after  that,  and  inasmuch  as 
all  the  efforts  made  did  not  result  in  her  removal  until  in 
October^  1855,  it  cannot  be  said  to  be  an  act  of  negligence 
^thUt  the  contract  was  not  given  to  that  company.  And 
there  is  nothing  to  ji^tify  the  conclusion,  that  if  it  had 
been  given  to  that  company,  that  the  wreck  would  ever 
have  been  removed  by  the  means  it  proposed  to  employ. 
"  Mr.  Bell  does  u^t  state  in  what  time  he  thought  he 
could  remove  her.  But  it  is  evident  he  expected  to  accom- 
plish it  as.  soon  as  he  h^d  placed  the  canvas  in  position, 
and  was  able  to  use  his  pumps. 

Mr.  Lewis  states  the  opinion,  that,  by  using  his  plan  in 
the  outset,  he  could -have  removed  her  in  about  two 
months.  But  that  he  would  not  have  commenced  work 
under  it' before  March,  as  it  could  not  be  safely  prosecuted 
earlier.  At  the  outside,  according  to  his  theory,  he  would 
have  removed  her  in  five  months  from  Jan.  1, 1854. 

His  plan  was  adopted  in  August,  1854.  He  commenced 
imme'diately,  and,  the  last  of  September,  was  in  readiness 
« for  efficient  operations,  dnd  prosecuted  them  until  abont 
the  middle  of  December;  1854,  when  the  weather  became 
so  frosty  that  he  deemed  it  unsafe  to  expose  his  chains  to 
the  action  of  such  weather,  and  suspended  operations, 
snt>posing  that  in  March,  on  the  return  of  suitable  weather, 
they  could  be  concluded  in  about  two  weeks*  What  the 
event  would  have  further  demonstrated  in  regard  to  his 
plans  and  anticipations,  had  he  been  l^t  alode,  is  left  to 
conjecture,  pe  was  expelled  from  the  wreck  in  March, 
1855,  by  order  of  the  Mayor  of  the  city.  In  addition  to 
what  he  testificfi  to,  as  to  actual  diligence  and  good  faith  in 
his  efforts,  it  was  his  interest  to  i)ermit  no  unnecessary 
delay**  Neither  he  nor  Bell  was  to  be  paid  anything  if 
they  did  not  succeed;  ai^d  they  incurred  the  expense  of 
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keeping  vessels  over  the  wreck,  and  Mr.  Wintress,  in  charge 
of  them  daring  the  winter.  It  was  for  their  interest,  if,  in 
the  fair  exercise  of  their  jadgment,  enlightened  by  their 
long  experience  in  the  business,  and  ateo  in  the  matter  of 
this  wreck,  they  believed  it  practicable  to  continue  opera- 
tions after  the  middle  of  December,  1864,  to  have  done  so. 

On  the  26th  of  April,  1855,  the  contract  between  Mayor 
Wood  and  Walter  £.  Jones,  for  the  removal  of  the  wreck, 
was  concluded.  Jones  agreed  to  remove  it  ^within  a. 
reasonable  time,"  and  states  in  his  contract,  that  he  thinks 
"the  job  may  be  accomplished  in  sixty  days."  This 
is  ais  long  a  period  as  Lewis  thought  he  required,  if  his 
plan  had  been  originally  adopted. 

On  the  30th  of  April,  1855, 0.  F.  Barnes  contracted  witii 
Walter  B.  Ives,  to  remove  her  in  90  days  from  Jiiat  date. 
On  the  9th  of  May,  1855,  Barnes  and  Daniel  Dodge  con- 
tracted with  Jones  to  remove  her  in  90  days  from  that  date. 

On  the  15th  of  October,  1865,  over  five  months  fi'om 
that  time,  Barnes  was  occupied  in  taking  out  cargo,  and, 
in  turn,  was  expelled  from  the  wre<^,  and  excluded  by 
force,  from  continuing  his  labors,  although  he  then  had  it 
in  a  position  which  would  have  secured  its  removal  in  a 
few  days. 

Hence,  the  testimony  shows,  without  contradiction,  that 
from  early  in  January,  1854,  until  October,  1855,  (except- . 
ing  the  time  that  Lewis  suspended  operations,  from,  the 
middle  of  December,  1854,  to  March,  1855,)  different  pe^ 
sons,  conversant  with  business  of  this  kind,  and  interested 
to  e£tect  the  removal,  and  to  effect  it  with  the  least  practi- 
cable delay,  were  constantly  and  vigorously  occupied,  at  a 
great  expense  to  themselves,  to  accomplish  that  object 

There  is  no  g9>uud,  upon  the  evidence^  on  which  the 
conclusion  can  be  justified,  that  it  was  negligence  to 
attempt  the  reihoval  by  BelPs  plan ;  or,  after  that  was 
demonstrated  to  be  insufficient,  to  pursue  the  plan  of 
Lewis ;  or  that  there  was  a  want  of  reasonable  diligence 
in  pursuing  either  plan,  while  the  work  of  removal  was 
prosecuted  under  it. 
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From  the  time  of  Lewis'  expulsion,  and  the  assomption 
of  possession  and  control  by  the  Mayor  of  the  city  and 
those  who  acted  under  the  contracts  made  with  him,  there 
was  an  actual,  an  ^entire  abandonment  by  the  defendant 
of  all  possession  and  control,  whetbw  real  or  apparent. 
The  defendant's  liability  then  ceased,  and  for  any  unrea- 
sonable delay  thereafter,  in  removing  the  wreck,  the 
defendant  is  not  liable. 

If  there  be  any  liability  for  that,  it  must  be  pursued 
against  those  who  had  the  ^ssession  and  control,  and 
used  the  means,  which  are  alleged,  to  have  been  unreason- 
ably inefficient  or  dilatory. 

I  think,  therefore,  that  on  the  evidence  there  can  be  no 
daim  against  the  defendant  for  damages  for  not  having 
lemoved  the  wreck.  And,  if  tUs  be  so,  there  can  be  none 
for  the  expenses  of  dredging,  paused  by  the  accumulation 
of  (l^i«,«deposited  by  the  action  of  the  tides  in  and  about 
the  wreck.    'Sioc  is  there  any  for  injury  to  the  pier  itself. 

The  plaintiffs'  only  witness  who  spoke  to  that  point, 
states,  that  *^  there  was  no  special  damage  done  to  the 
pier — not  to  amount  to  anything — probably  fifty  dollars 
would  have  replaced  all  that"  There  is  no  specification 
of  any  item  of  dam^e  done  to  the  pier  itself,  by  either 
<  Bell  or  Lewis ;  nor  of  their  having  made  any  use  of  it, 
which  obstructed  the  passing  or  repassing  of  carts,  or  which 
was  in  itself  wrongful.  • 

And  I  cannot  think  that  by  force  of  the  contracts  with 
Bell,  or  between  Bell  and  Lewis,  it  can  be  held,  that  what- 
ever use  they  made  of  the  pier,  was  a  like  use  and  occu- 
pation by  the  defendant  The  latter  had  no  control  over 
the!r  operations  and  waa  not  an  actor  in  them. 

The  possession  and  control  of  the  ship  were  surrendered 
to  BelL  He  undertook  the  removal,  and  to  do  it  as  best 
he  could.  Na  one  had  any  direction  to  give  j;o  him,  or 
ondertook  to  interfere  with  him  in  carrying  out  his  plan. 

I  think  the  cause  was  correctly  disposed  of  at  tl|e  trial, 
and  that  the  judgment  should  be  affirmed. 
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BoBERTSOK,  J.  •  Two  cduses  of  action  are  set  out  in  the 
complaint  in  this  case.  The  first  for  the  occupation  of  the 
plaintiffs*  slip  or  dock  by  the  vessel  in  question,  (Joseph 
Walker,)  while  afloat  and  after  she  was  suiik,  and  by  other 
vessels  employed  to  refit,  fioat  or  remove  her ;  this  was  a 
quasi  contract.  The  other,  for  the  loss  of  the  wharfage  of 
such  slip  by  the  use  of  various  machinery  and  vessels  dos- 
ing it  up,  and  the  sinking  of  them  and  the  vessel  in  que^on 
in  such  slip ;  which  was  a  species  of  tort.     ^ 

The  defendants,  in  their  !lnswer,  besides  patting  in  issue 
the  right  of  the  plaintiff^  to  the  wharfage  of  the  slip  in 
question,  and  the  fact  of  defendants  having  kept  any 
vessels  or  machinery  fast  to  the  pier,  or  that  the  vessel  in 
question  remained  fast  to  the  pier,  deny  two  important 
allegations  in  the  complaint: 

I.  Any  ownership  of  the  Tcssel  after  she  was  burned  and 
sunk,  and  all  acts  of  ownership  thereof  by  themj» 

n.  The  possibility  of  removing  such  vessel,  within  a 
reasonable  period,  without  unreasonable  expense,  even  by 
proper  means  and  with  due  diligence. 

The  plaintiffis'  claim  rests  entirely  upon  the  actual  own- 
ership of  the  wreck  by  the  defendants,  or  their  exercise  of 
acts  of  ownership  over  it,  the  duties  thereby  devolving  on 
them,  and  their  mode  of  discharging  such  di^ty. 

The  question  of  liability  of  the  owners  of  a  submerged 
vessel,  for  injury  to  other  vessels  by  it,  is  discussed 
and  passed  upon  in  White  v.  Cri^y  (10  Exch.,  312 ;  8.  C, 
23  Law  J.  E.,  [N.  S.,]  Ex.,  317,  and  26  Eng.  L.  and 
Eq.  R.,  532,)  and  Broum  v.  MaUett,  (5  M.,  Gr.  &  Scott,  613,) 
but  nothing  is  said  as  to  any  supposed  liabilities  by  implied 
contracts  with  third  persons.  That  the  Court  in  tiiose 
cases  did  not  intend  to  apply  the  doctrine  laid  down  by 
them  to  contracts  is  evident  tcom  the  qualification  in  the 
last  case  of  the  doctrine  laid  down  in  the  first,  by  requking 
tlie  sunken  vessel,  or  obstruction,  to  be  a  public  nuisance 
iu  ord^r  to  make  the  owner  responsible.  The  first  case 
admits  the  liability  to  cease  when  the  possession  of  the 
sunken  vessel  is  abandoned ;  and  the  duty  which  is  therein 
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charged  on  tiie  owner  is,  merely,  that  if  he  can,  by  due  care 
and  exertion^  shift  its  position  so  as  to  prevent  injury  by 
collision,  he  is  bound  to  do  so,  although  it  is  out  of  the 
way  of  ordinary  navigation. 

The  reason  for  the  distinction  in  such  case,  as  to  the  lia- 
bility for  torts,  or  on  contracts,  is  obvious.  Whe^e  a  person 
has  power  to  remove  an  obstruction  from  the  highway, 
whether  of  land  or  water,  when  it  is  valuable  tp  him  as  a 
piece  of  property,  and  Ife  exercises  acts  of  ownership  over 
it,  it  is  a  permissive  nuisance  to  omit  to  do  so,  and  he  is 
responsible  for  injury  caused  by  it  to  others.  But'  a  vessel 
sank  in  a  slip,  by  an  unavoidable  cause,  is  a  common 
calamity  to  both  the  owners  of  the  slip  and  the  vessel,  for 
which  neither  is  responsible.  The  waters  of  the  slip  are 
Btill  part  of  the  aquatic  highway,  on  or  over  which  every 
one  has  a  right  to  go.  The  defendants  would  have  had  no 
right  to  shift  the  nuisance  to  another  slip,  or  the  channel 
way,  nor  were  tibiey  under  any  obligations  to  destroy  all  the 
property  in  it  by  blowing  it  up  and  scattering  it,  merely 
because  it  was  an  obstruction  to  the  plaintiffs'  profits. 
They  were  bound,  undoubtedly,  not  to  leave  it  an  unrear 
Bonable  time  there,  and  were  bound  to  use  due  diligence  in 
removing  the  property,  or  abandoning  the  ownership  of 
the  wreck.  This  can  be  the  only  reasonable,  practical  and 
just  rule,  where  two  persons  are  overtaken  by  a  common 
calamity,  and  one  seeks  ta  aggravate  or  prolong  the 
injory  to  the  other  for  his  own  benefit. 

The  mere  occupation  of  the  plaintiflfe'  slip  by  the  "vessel 
in  question,  therefore,  did  not  give  them  a  right  of  action 
until  it  was  unreasonably  prolonged,  whether  it  were  two 
or  fifty  years.  It  is  true  one  of  the  witnesses,  (Lewis,) 
says  he  lUted  the  vessel  clear,  and  could  have  carried  her 
anywhere;  but  he  does  not  say  he  could  have  carried 
her  to  a  place  of  safety )  and  the  defendants  had  as  mudi 
right  to  endeavor  to  save  the  cargo  in  that  slip  as  any- 
where else,  provided  they  used  due  diligence.  After  such 
lifting,  the  labors  of  the  defendants  were  continued  in 
endeavoring  to  remove  the  cargo  and  lighten  the  vessel ; 


Ik 


884        GASES  IN  THE  SUFEBIOS  OOUBT. 

Taylor  etoLr.  The  Atlantic  Mutual  Insuranee  Gompanj  «i  dL 

■  ■      ■  ■  i..i  - .         ■  ■  ■     ■         I  ■  .  .  ■        ■    .-  I     ,y 

and  it  was  uiidoubtedly  owing  to  sach  labors  that  die  ves* 
sel  afterwards  was  so  Ughtened  as  to  be  4^rried  off  by  the 
employees  of  a  public  fanctionary,  aa  is  shown  >to  have 
been  done.  It  was  clearly  the  duty  of  the  defendants  to 
have  used  due  diligence  and  proper  means  for  iremoving  the 
wreck  in  ^question  in  a  reasonable  time ;  and  this  obliga^ 
tion  includes  not  only  the  employment  of  skillful  men  as 
instraaients,  but  the  adoption  by  them  of  proper  means, 
and  the  prosecutiodi  of  the  work%^ith  due  diligence;  bat 
it  does  not  require  the  utmost  diligence  or  the  use  of  the 
most  rare  and  successful  means  ever  known  by  any  hnman 
being  or  even  of  those  of  which  the  kn'owledge  was  limited 
to  a  few.  The^ieulure  of  instrumenta  or  insufficiency  of 
materials  employed,  and  even  delays  in  carrying  on  the 
work,  would  not  amount  to  a  dereliction  of  duty,  if  reason* 
able  caution  and  judgment  were  exercised  in  the  selecticm 
of  such  instruments  or  materials,  and  no  more  time  was 
lost  than  was  reasonably  necessary  to  prepare  for  the 
work,  provide  instruments  and  materials,  procure  meoha' 
nics  or  scientific  persons  or  workmen  to  carry  on  the  woik, 
and  even  to  devise  new  plans  in  case  those  previously  tried 
failed.  The  defendimts  would,  in  fine,  not  be  responsible 
if,  after  havii\g  made  proper  arrangements  for  carryiDg  <hi 
the  work,  those  arrangements  fedled  without  any  fimlt  en 
theur  part ;  they' are  not  to  be  held  to  as  strict  an  account- 
ability as  if  they  had  taken  the  risk  of  all  accidents  and 
undertaken  to  use  the  utmost  diligence,  by  a  contract  with 
the  plaintifb. 

In  regard  to  the  testimony  respecting  the  degree  of  cace 
and  judgment  practiced  in  the  use  of  means  in  this  case, 
it  would  appear  that  an  experienced  man  was  employed 
within  a  short  time  after  the  accident,  who  worked  dili- 
gently until  he  left ;  that  when  he  left,  another  of  equal 
skill  was  employed  in  his  place,  who  continued  wcurking 
diligently  until  8topped1i>y  cold  weather,  and  in  the  spriog 
operations  were  resumed  and  continued  actively,  nnttt 
stopped  as  before  mentioned.  The  delay  or  defeat  of  the 
enterprise  by  the  bucstai^  of  the  canvas  fiist  ampfoyed^to 
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envelope  the  wreck,  was  not  impatable  to  the  defendants, 
as  it  had  been  originally  properly  prepared  for  the  pur- 
pose, was  made  of  soitable  materials,  and  yielded  to  some 
defect  not  perceptible  to  outward  observation,  and  the 
cause  of  which  was  only  a  matter  of  conjecture. 

Assuming  the  plan  of  Mr.  Lewis  to  have  deserved  the 
praise  bestowed  by  him  upon  it,  and  to  have  been  actually 
superior  to  that  of  Gaptain  Bell,  yet  in  the  opinioi\  of  the 
latter,  who  was  at  least  equally  experienced,  it  was  not  so. 
It  was  not,  therefore,  so  clearly  the  best  plan  as  to  have 
required  the  defendants  to  adopt  it,  even  although  a  Jury 
might  have  found  it  to  be  the  best,  if  that  question  had  been 
submitted  to  them,  because  there  is  no  evidence  that  it  was 
generally  recognized  to  be  the  best,  so  that  a  prudent 
man  would  have  most  probably  adopted  it  in  his  own  case. 
Estimates  of  witnesses,  as  to  superiority  of  plans  or  the 
time  necessary  to  raise  this  vessel,  basc^  upon  a  contin- 
uously &vorable  use  of  means,  without  interruption  by 
accidents  or  neglect  of  contractors,  are  wholly  inapplicable 
and  unayailable  against  evidence  of  actual  failure  after 
employing  the  means  and  judgment,  and  using  the  degree 
of  diligence,  required  and  permitted  by  law  in  such  ca/ier'^  y  ^V 
If  no  mode  had  been  attempted,  such  evidence  migh^ayj^ 
been  available  in  determining  from  what  time  d£m<S^  \\S^'''' 
should  begin  to  be  estimated,  but  for  that.purpofeSnlj^.  7^^  *  1 

Captain  Bell  agreed  to  do  his  work  "  with  all  possible  .(^b^-  ^^^<'   '  / 

patch,"  and  was  a  competent  person ;  if  he  failed,  theuJnly  .,  v  ''"      j^ 
obligation  on  the  /defendants  was  to  renew  their  effortVp^ 
long  as  they  claimed  property  in,  and  exercised  the  rightST^^ 
of  owners  over  the  wreck. 

Messrs.  Martin  and  Mason  are  the  only  witnesses  who 

found  fault  with  the  means  employed ;  the  first  opposed 

to  them  a  plan  of  his  own,  which  he  had  never  seen  tried 

on  a  vessel  of  anything  like  the  size  of  the  Joseph  Walker, 

and  the  second  admitted  he  had  no  experience  in  wrecking 

business,  and  did  not  know  as  much  as  the  operator,  whose 

slowness  he  criticized.    Every  one  employed  on  the  vessel 

worked  diligently,  on  the  plan  adopted  by  him,  and  there 
Bosw^YoL.  IX.       49 
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was  no  evidence,  except  of  the  parties  so  employed,  that 
any  one  plan  used  was  better  than  another.  Some  of  them, 
with  diligent  working,  took  moie  time  than  their  own  esti- 
mates, although  stimulated  by  the  expectation  of  a  large 
compensation  if  successful ;  thus  showing  the  unreliability 
of  such  evidence*  The  last  contractor  was  expelled  by 
force,  when  he  was  within  two  days  of  reaping  the  fruits  of 
his  labors,  as  testified  to  by  him,  and  the  obstruction  was 
removed  in  a  short  time  afterwards.  The  utmost,  there- 
fore, the  plaintiffs  could  have  claimed,  would  be  damages 
for  the  delay,  not  compensation  for  all  the  time  the  vessel 
was  in  the  slip ;  but  even  that  claim  is  unsupported  by  the 
testimony.  There  is  evidence  of  such  long,  continuous, 
expensive,  judicious,  professional,  skillful  exertions  to 
remove  the  obstruction,  as  to  raise  a  strong  presumption 
that  everything  was  done  which  could  reasonably  have 
been  demanded,  and  there  is  not  sufficient  evidence  to 
warrant  an  inference  of  n^ligence  in  the  feu^e  of  the 
former  evidence. 

The  case  was,  therefore,  properly  taken  from  the  con- 
sideration of  the  Jury,  and  the  judgment  should  be 
affirmed. 

MoKGBiEF,  J.  For  the  purpose  of  determining  this  ap- 
peal, it  must  be  assumed  to  be  the  settled  law  of  this  case, 
**  that  when  a  vessel  alongside  of  a  public  pier  in  the  CSity 
of  New  York,  is,  accidentally,  and  without  fault  of  her 
owner,  burned,  and  sinks  to  the  bottom,  near  the  mouth 
of  the  slip  or  basin,  thereby  so  obstructijjtg  the  slip  and 
bulkhead  as  to  prevent  other  vessels  coming  in ;  those 
entitled  to  the  slippage  or  wharfage,  cannot  recover  for 
the  loss  thereof,  caused  by  such  obstruction,  from  the 
owner  of  such  vessel,  without  showing  that  such  owner, 
by  due  care  and  attention,  could  have  removed  the  wreck, 
or  at  least  have  shifted  its  position  so  as  to  prevent  its 
being  a  cause  of  injury,  and  that  he  is  in  default  for  not 
having  done  so.  lliat  when  an  insurance  company,  which 
has  insured  an  undivided  interest  in  such  vessd  and  has 
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accepted  an  abandonment  made  by  Bach  insared  owner, 
after  the  vessel  was  so  burned  and  snnk»  is  not  liable  for 
loss  of  slippage  or  wharfage,  caused  by  such  obstruction, 
it  not  being  alleged  that,  by  due  care  and  attention,  it  could 
have  been  removed.  Snch  piers  and  bulkheads  are  open  to 
the  common  use  of  the  public,  for  any  purposes  connected 
with  the  loading,  unloading,  or  repairing  of  vessels,  and 
secaring  their  cargoes,  whether  in  vessels  afloat  or  sunk, 
not  prohibited  by  statute  or  the  lawful  ordinances  of  the 
eommon  council.  And  such  a  use,  when  it  neither  incum- 
bers the  bulkhead  or  pier,  so  as  to  incommode  the  loading 
or  unloading  of  vessels,  or  the  passing  or  repassing  of 
carts,  nor  in  any  way  injures  the  structure  itself,  gives  no 
right  of  action  to  the  party  entitled  to  slippage  and  wharf- 
age. Hence,  a  use  of  the  slip  in  attempting  to  raise  the 
vessel  and  recover  the  property  in  it,  especially  as  such 
attempt  was  made  at  the  request  of  the  plaintifl^,  creates 
DO  liability  to  make  compensation  for  such  use,  where 
there  is  no  evidence  showing  such  use  to  be  wrongful  or 
an  invasion  of  the  plaintiffs'  rights,  or  a  violation  of  any 
duty  which  the  defendants  owed  to  them."  This  was 
determined  at  a  General  Term  of  this  Court,  upon  the 
appeal  sustaining  the  demurrer  to  the  original  complaint 
m  this  action.  (2  Bosw.,  106.) 

The  complaint  as  amended  did  allege  that  the  wreck, 
"  the  said  ship,  Joseph  Walker,  could  have  been  removed 
with  reasonable  care,  skill  and  diligence,  in  a  short  space 
of  time,  to  wit,  in  the  space  of  sixty  days  from  the  time 
when  so  sunk."  That  the  defendants,  having  control  and 
possession  of  said  ship,  have  conducted  themselves  so 
negligently,  unskillfuily  and  carelessly,  in  and  about  their 
attempts  at  the  removal  of  said  ship,  which  they  under- 
took to  do,  and  as  was  their  duty  to  do,  and  in  and  about 
the  bringing  into  said  slip,  and  sinking  or  suffering  to  be 
sank  and  left  there  of  th6  said  other  vessels  or  hulks,  and 
in  various  other  acts  of  negligence,  unskillfulness  and 
carelessness  in  respect  thereto,  that  the  plaintiffs  have 
snffered  great  and  lasting  injury.    That  by  means,  of  all 
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which  premises,  and  by  said  several  acts  of  negligenoei 
unskillfulness  and  by  said  other  obstractions,  brought  into 
said  slip  by  the  defendants,  and  left  there,  and  by  injarj 
to  the  said  wharf  and  pier  as  aforesaid,  and  by  the  said 
piles  driven  and  left  remaioing  in  said  slip  as  aforesaid, 
and  by  said  obstructions  to  the  passing  and  repassing  of 
carts  upon  and  over  said  pier  and  wharf  as  aforesaid,  and 
by  preventing  the  entering  and  loading  or  unloading  of 
vessels  into  and  alongside  said  slip,  pier  and  wharf,  and 
by  their  unnecessary  use  and  occupation  of  said  premises 
as  aforesaid,  <'  the  pier,  wharf  and  slip  or  basin  has  been 
greatly  interfered  with,  and  the  plainti£&  greatly  damaged. 
'  The  appellants  claim  that  the  action  '*  is  substantially 
**  for  wharfage  on  the  ship  Joseph  Walker,  or  for  the  use 
"  and  occupation  of  the  plaintiffs'  premises  for  not  remov- 
**  ing  her,  and  obstnicting  the  plaintiffs'  slip  and  wharf, 
*'  and  interfering  with  their  franchise  and  revenue." 

The  only  question  undisposed  of,  if  any,  arises  under 
the  amended  complaint,  alleging  that  the  defendants  hav- 
ing undertaken  to  remove  or  shift  the  wreck,  have  not 
exercised  due  care  and  diligence  in  not  removing  the  same 
within  the  space  of  sixty  days,  as  with  reasonable  care, 
skill  and  diligence  might  have  been  done. 

There  was  no  sufficient  evidence  upon  which  this  could 
properly  be  inferred  by  the  Jury  in  favor  of  the  plaintifb ; 
the  direction  to  find  for  the  defendants  was  therefore 
correct-  (18  N.  Y.  E.,  425.) 

It  was  not  suggested  in  the  demand  made  on  behalf  of 
the  plaintiff  to  go  to  the  Jury,  what  question  if  any  they 
should  be  called  upon  to  pass  on ;  this  demand  was  there- 
fore too  broad  and  comprehensive  £o  predicate  an  excep- 
tion upon,  on  a  refusal  being  made.  The  request  to 
submit  questions  of  fact  to  a  Jury,  in  analogy  to  a  request 
to  charge  the  Jury,  must  be  specific,  not  general.  (1  Eenin 
61;  2  id.,  313;  1  Seld.,422;  3  W.,  266;  18  N.Y.  E.,  558, 
£65,  566.)  To  require  the  submission  to  a  Jury,  it  is  not 
enough  to  say  that  there  was  some  evidence  to  go  to  a 
Jury;  there  must  be  evidence  npon  which  they  might 
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leasonably  and  properly  condade  that  there  was  negli- 
gence on  the  part  of  the  defendants.  (3  Gom.  Bench,  N.  S., 
146 ;  8  id.,  570,  571.)  The  evidence  introdaced,  intending 
to  show  want  of  due  care,  skill  and  diligence,  was  all 
introduced  by  the  plaintiffs;  the  defendants  offered  no 
testimony  upon  that  issue ;  it  must  be  assumed,  th«!efore, 
that  iheate  is  no  conflict  of  testimony  to  be  examined  or 
explained ;  there  could  be  no  disputed  question  of  fact  to 
pass  upon ;  the  contradictions,  if  any,  were  caused  by  the 
witnesses  called  and  examined  on  behalf  of  the  plaintiffs. 
There  was,  therefore,  no  disputed  fact,  and  it  was  the  duty 
of  the  €k)urt  to  pass  upon  the  question  at  issue,  and  deter- 
mine it  in  favor  of  some  party ;  it  was  a  question  of  law. 
(2  Hill,  688 ;  3  Wend.,  75.) 

The  duection  in  favor  of  the  defendants  is  abundantly 
supported  by  the  evidence ;  it  would  have  been  error  to 
lefuse  it ;  this  Oourt  would  be  compelled  to  set  aside  a 
verdict  in  favor  of  the  plaintiflb ;  the  proof  is  overwhelm- 
ing as  to  the  skill,  care  and  diligence  exercised  to  remove 
the  obstructions. 

Again,  the  direction  to  find  a  verdict  for  the  defendants, 
could  have  been  put  upon  the  ground,  that  the  defendants 
were  not  responsible  to  the  plaintiff,  even  if  there  had 
been  a  want  of  due  care,  skill,  &c. ;  the  contract  with  Mr. 
Bell,  authorizing  him  to  take  possession  of  the  sunken 
property,  with  the  view  to  its  removal  with  all  reasonable 
despateh,  was  made  by  the  owners  of  the  vessel  and  cargo, 
Samuel  Thompson  and  nephew,  and  before  the  abandon- 
ment to  the  defendants;  the  latter  could  exercise  no 
control  or  direction  over  Mr.  Bell  or  his  servants  ;  he  was 
not  bound  to  obey  or  receive  the  orders  of  the  defendants ; 
while  in  the  performance  of  this  work  he  was  in  the  exer- 
cise of  an  iadependent  business ;  the  relation  of  master 
and  servant  not  existing  between  the  defendants  and  him 
who  alone  could  or  did  cause  the  injury  complained  of, 
the  plaintiffs^  had  no  cause  of  action  against  the  defend- 
ants. (24  Howard's  U.  S.  B.,  110, 124 ;  4  Bosw.,  140.) 
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The  judgment  and  the  order  denying  the  motion  for  a 
nonsuit  should  be  affirmed* 

White,  J.  I  had  some  hesitation  in  concurring  in  the 
affirmance  of  the  judgment  in  this  action ;  not  because  I 
was  disposed  to  question  the  legal  principles  so  well  stated 
and  reasoned  in  the  opinions  already  delivered,  in  favorof 
affirming  the  judgment,  but  because  I  doubted  that,  under 
the  facts  in  this  case,  those  legal  principles  justified  the 
decisions  of  the  learned  Judge,  at  the  trial  of  the  cause. 
There  appearqd  to  me  to  be  some  justice  in  the  plainti£&' 
claim  for  damages  or  compensation,  if  the  defendants, 
while  occupying  the  plaintiffs'  dock,  were  laboring  as  well 
for  their  own  profit,  in  saving  the  vessel  and  cargo,  as  for 
the  public  or  the  plaintiffs'  benefit,  in  removing  the  wreck 
and  disencumbering  tile  slip. 

And  this  view  seemed,  at  first  sight,  to  find  support  in 
the  testimony  of  the  witness  Lewis,  where  he  states  that, 
in  the  fall  of  1854,  *<he  had  lifted  the  vessel  so  that  she 
might  be  carried  anywhere  in  the  harbor,  but  that,  to  make 
it  a  sure  thing,"  he  took  her  further  into  the  slip,  and  had 
partially  unloaded  her,  when,  fearing  the  effect  of  the  frost 
upon  the  heavy  chains  by  which  he  held  her  up,  (it  being 
then  about  the  middle  of  December,)  he  discontinued 
operations  until  the  spring,  expecting  that  at  that  time 
he  would  complete  the  work  in  a  couple  of  weeks. 

This  looked,  at  first,  like  neglect  of  duty  to  the  plain- 
tiffs— omitting  to  remove  the  vessel  out  of  the  slip,  when 
the  operator  testified  ^'  that  he  might  have  carried  her  any- 
where in  the  harbor;"  and  it  appeai'ed,  too,  as  if  tiie 
defendants,  (or  their  agents,  the  wreckers,  which  is  the  same 
thing,  in  effect,)  had  ventured  on,  or  assumed  the  responsi- 
bility of  this  neglect,  under  the  temptation  which  the  state 
of  things  then  presented — of  speedily  unloading  the  vessel 
and  possessing  themselves  of  the  cargo,  to  their  own  imme- 
diate emolument  But  further  reflection  removed  this 
impression.   To  take  the  vessel  out  of  the  plaintiff'  slipt 
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and.  into  some  suitable  location,  was  the  necessity  of  the 
case.  To  take  her  out  of  the  plaintiflBs*  dock  and  drop 
her.  as  an  obstruction  in  the  adjacent  or  other  waters 
of  the  harbor,  would  not  be  a  fulfillment  by  the  defend- 
ants of  the  dnty  which  they  had  assumed  to  perform, 
and  it  is  eyident  that  it  vrtis  apprehension  of  some 
such  mishap  that  induced  Lewis  to  lighten  the  Tessel 
before  taking  her  out  of  the  dock.  ^'To  make  it,"  he 
says,  '*a  sure  thing" — that  is,  to  make  ihe  successful 
removal  of  the  vessel ''a  sure  thing" — he  took  her 
further  into  the  dock,  to  unload  and  lighten  her,  but  found 
it  necessary,  when  he  had  her  there,  to  suspend  the  work 
on  account  of  the  frost,  until  the  spring.  This  indicates 
no  negligence  or  disregard  of  the  plaintiffs'  rights.  Even 
if  t^ere  were  in  it  an  error  of  judgment,  (and  it  is  not 
shown  that  there  was,)  the  defendants  having  committed 
the  work  to  Lewis,  whose  ability,  skill  and  experience  in 
business  of  this  character,  are  proved  to  be  of  the  fir&i^ 
order,  they  would  not  be  held  responsible  for  an  honest 
error  of  judgment  committed  by  him  in  the  prosecution  of 
the  work.  And,  except  this  statement  in  the  t^timony 
of  Lewis,  and  the  unsupported  and  very  loose  And  unre- 
liable opinion  or  conjecture  of  one  or  two  unskillful  and 
inexperienced  witnesses,  there  is  no  evidence  whatever 
npon  which  a  question  of  neglect  could  be  raised,  (and  the 
defendants  are  only  liable  for  neglect,  or  want  of  care,) 
or  upon  which  any  doubt  could  be  suggested  that  the 
removid  of  the  obstructions,  caused  by  the  sunken  wreck, 
was  not,  at  all  times,  the  object,  to  the  accomplishment  of 
which  the  efforts  of  the  defendants  and  their  agents  were 
faithfully  directed. 

To  endeavor  to  save  as  much  al^  possible  of  the  wreck  and 
cargo,  was  not  incompatible  with  the  entire  fulfillment  by 
the  defendants  of  their  whole  duty  to  the  plaintiffs  in  this 
matter ;  and  I  do  not  see  that  any  effort  which  th^  made 
in  that  direction  did  interfere  with  that  dnty.  No  reason- 
able plan  could  be  proposed,  and  no  one  could,  in  reason, 
be  required  to  adopt  any  plan,  for  the  accomplishment 
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of  the  expensive  and  laborioas  work  to  be  undertakeo, 
that  would  not  embrace  the  design  of  rendering  the  vmok 
and  cargo  available  to  defraying,  in  whole  or  in  part,,  the 
necessary  expenditnrea  of  the  work.  And  if  such  waB 
the  design  of  the  defendants  in  this  instance,  it  affdxds  no 
grondd  for  a  recovery  of  damages  against  them  by  the 
plaintiffs ;  and,  besides,  there  is  nothing  in  the  case  fimn 
which  it  can  be  inferred  that,  if  the  labor  expended  wu 
directed  solely  and  exclusively  to  the  removal  of  the  wreck, 
without  any  regard  to  the  recovery  of  the  cargo  or  ship'8 
materials,  the  operation  would  have  been  more  expe- 
ditious or  successfcd  than  it  was  in  reality, 

Ooncurring,  then,  as  I  do,  in  the  legal  prindples  to  wbidi 
I  have  referred  in  the  commencement  of  this  statement,  I 
can  see  no  ground  upon  which  the  defendants  can  be  held 
liable.  They  were  only  bound,  at  the  utmost,  to  exercise 
due  diligence  and  care;  this,  I  think,  they  have  done. 
There  was  no  doubtful  question  in  the  case,  which  it  was 
proper  or  necessary  to  submit  to  the  Jury,  and  the  diree- 
tion  given  to  them  by  the  Oourt,  to  find  a  verdict  for  tbe 
defendants,  being  correct,  the  judgment  should  be  affirmed, 
with  costs. 

Babboub,  J.t  (dissenting.)  The  case,  briefly  stated,  is 
this: 

The  ship  Joseph  Walker,  while  lying  at  the  plaintifb* 
wharf,  in  New  York,  in  December,  1853,  with  cargo  on  board, 
was  partially  burned,  and  sunk  to  the  bottom,  alongside 
the  wharf,  remaining  attached  thereto  by  her  chain  cable, 
leaving  a  portion  of  her  hull  above  the  water,  and  occu- 
pying such  a  position  as  to  exclude  all  other  vessels  from 
access  to  that  part  of  the  Vharf  in  front  of  which  she  lay. 
The  injury  to  the  vessel  and  cargo  being  more  than  hatf 
their  value,  they  were  abandoned  by  the  owners  to  the 
defendants,  who  were  insurers,  as  a  total  loss,  under 
the  polides ;  and  the  defendants,  thereupon,  accepted  the 
abandonment  and  paid  the  insurance.  The  defendants  did 
not  abandon  the  ship  and  cargo  as  derelict,  but,  on  the 
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contraiyy  entered  into  a  contract  with  a  Mr.  Bell,  an  expe- 
rienced wrecker,  providing  for  the  raising  of  the  ship  and 
cargo  by  him,  in  consideration  of  the  payment  to  him  of  a 
large  per  centage  of  the  proceeds  to  be  derived  from  sales 
of  the  same  when  raised,  or  such  portions  thereof  asshould 
be  saved.  Under  this  agreement^  Bell,  and  Lewis',  who 
became  Ms  partner  and  succeeded  him,  made  various 
efforts,  more  or  less  vigorous,  to  raise  and  save  the  vessel 
and  cargo.  Those  attempts  were  continued,  with  the 
exception  of  some  intermissions  on  account  of  the  weather, 
until  April,  1855 ;  during  which  period  portions  of  the 
cargo  were  taken  out,  landed  upon  the  plaintifiEs'  wharf,  and 
carried  away  and  sold  by  the  contractors,  who  also  used 
the  wharf  as  a  passage  way  to  and  from  the  ship,  for  their 
men  and  materials.  In  April,  1855,  the  Mayor  of  the  city, 
claiming  that  the  vessel  was  a  public  nuisance  there,  forci- 
bly stopped  the  proceedings  of  the  contractors,  took  pos- 
session of  the  ship,  and  entered  into  a  contract  with  a  Mr. 
Jones,  who  agreed  to  raise  and  remove  the  vessel  for 
$13,000,  to  be  paid  him  by  the  city ;  and  Jones,  thereupon, 
sab-let  the  job  to  others,  who  undertook  to  raise  and  save 
the  ship  and  cargo,  and  to  receive  as  compensation  there- 
for 50  per  cent  of  the  net  proceeds  of  the  vessel,  and  62^ 
per  cent  of  her  cargo.  On  the  15th  of  October,  1855,  the  *- 
Mayor  again  took  possession  of  the  ship,  and  on  the  25th 
or  26th  of  the  same  month  removed  her  from  the  dock ; 
whence  she  was  taken  to  the  Atlantic  docks,  in  Brooklyn. 
The  vessel  was  then  worth  $10,000,  and  her  cargo  was 
sold  for  about  $5,000. 

It  is  not  necessary  to  consider  the  question  as  to  whether 
the  underwriters,. upon  the  abandonment  of  the  ship  and 
cargo  to  them,  and  their  acceptance  of  such  abandonment, 
took  the  ownership  of  the  same  cum  onere^  so  as  to  become, 
ipso  facto^  liable  to  the  performance  of  all  the  duties  and 
obligations  touching  her  future  disposition,  to  which  the 
insured  owners  were  then  subject ;  nor  the  question  as  to 
what  the  duties  and  liabilities  of  such  former  owners,  con- 
sidering the  situation  and  condition  of  the  ship,  were,  at 
Bosw. — ^VoL.  IX.       60 
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that  time ;  for,  even  if  they  had  the  right,  at  their  option, 
to  abandon  the  vessel  and  her  cargo  as  derelict,  it  is  qnite 
clear  that  they  elected  not  to  abandon,  but  to  take  posses- 
sion of  the  vessel ;  and  that  for  a  year  and  two  months 
after  they  became  the  owners,  the  defendants,  through  the 
persons  with  whom  they  had  entered  into  a  contract  and 
formed  a  qiuiai  partnership  for  that  purpose,  retained,  such 
possession  and  controlled  and  managed  the  vessel,  not  for 
the  purpose  of  removing  her  from  the  slip  at  the  earliest 
practicable  period  so  as  to  release  the  plaintiffs'  wharf 
from  the  incumbrance,  but  with  th»  intentian,  principally, 
if  not  solely,  of  saving  the  ship  and  cargo,  with  a  view  to 
the  profit  or  remuneration  to  be  derived  from  the  sale  of 
the  same,  to  the  exclusion  of  all  other  vessels  from  that 
portion  of  the  .plaintiff'  wharf,  and  to  the  great  injury  of 
his  business. 

If  the  defendants  had  abandoned  the  ship  and  cargo  as 
derelict,  the  plainti£&  would  have  had  a  right  to  take  pos- 
session, either  for  the  purpose  of  removal  as  an  obstruction 
to  their  wharf,  or,  in  case  it  could  be  done  without  injury 
to  others,  in  order  to  save  the  ship  and  cargo  for  their  own 
benefit,  if  they  should  see  fit  so  to  do ;  and  of  this  right 
they  were  deprived  by  the  acts  of  the  defendants  and  their 
employees  in  taking  and  holding  exclusive  possession  of 
the  vessel,  not  for  the  purpose  of  removing  it  out  of  the 
plaintiffs'  way,  but  of  placing  her  and  her  cargo  in  such  a 
condition  as  would,  and  did,  enable  the  defendants  to 
make  money. 

Tested  by  the  rules  of  common  honesty,  it  was  the  duty 
of  the  defendants,  upon  assuming  the  ownership  and  con- 
trol  of  the  vessel,  either  to  remove  her  from  the  plaintiflb' 
wharf,  without  unreasonable  delay,  as  a  wreck  and  an 
obstruction  to  their  business  there,  or  to  compensate  them 
for  the  injury  caused  by  such  obstruction.  For  nearly  two 
years,  owing  to  the  failure  of  the  defendants  to  remove 
her,  the  vessel  continued  to  occupy  the  same  position, 
though  partially  submerged,  in  front  of  fhe  plaintiff' 
wharf,  which  she  filled  prior  to  the  accident;  and  for  this 
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the  plaintiff  is  entitled  to  compensation.  In  Brawn  v. 
MdBettj  (5  Com.  B.  S.,  599 ;  8.  O.,  12  Jar.,  204,)  a  case 
somewhat  jsimilar  to  this,  Justice  Maulb  said:  **Th'e 
*' liability  of  the  owner  is  the  same  whether  his  vessel  be  in 
"motion  or  stationary,  doating  or  agroand,  nnder  water 
"  or  above  it ;  in  all  these  circumstances  the  vessel  may 
*'  continue  to 'be  in  Ms  possession  and  under  his  management 
*^and  control;*^  and  *'t/  «o,  he  is  liable  for  injuries  caused 
"  by  it ;"  and  he  repeats,,  in  eflRdct,  that  where  the  control 
of  the  ship  is  retained,  liability  accompanies  it. 

The  evidence  in  this  case  was  sufficient,  I  think,  to  jus- 
tify the  Jury  in  finding,  as  a  fact,  that  the  ship  could  have 
bejdn  removed  from  the  slip  in  a  very  short  time  time  if 
the  efforts  of  the  defendants  had  been  directed  to  such 
removal  merely.  One  witness,  an  agent  of  a  wrecking 
company,  and  himself  a  wrecker  of  considerable  experi- 
ence, says  that  the  ship  could  have  been  taken  out 
within  two  weeks  after  she  was  sunk.  Lewis,  one  of  the 
contractors,  testifies,  that  in  August,  1854,  the  ship  was 
actually  raised,  so  that  when  the  tide  rose  she  lifted  free 
and  clear ;  and  that  he  could  then  have  carried  her  any- 
where in  the  harbor ;  and  I  think  it  may  reasonably  be 
assumed  from  his  testimony  that  his  £eiilure  to  remove  her 
at  that  time  was  induced  by  his  desire  to  take  such  farther 
stei>s  as  would  insure  the  safety  of  the  vessel  and  the  pre- 
servation of  her  cargo,  out  of  which  his  compensation  was 
to  be  derived.  Even  if  this  were  otherwise,  however,  it 
appears  to  me  that  under  the  rule  as  laid  down  by  Justice 
MauIjE,  the  plaintiff  was  entitled  to  recover  upon  the  evi- 
dence as  it  stood  at  the  time  the  Judge,  upon  the  trial  of 
this  action,  directed  the  Jury  to  find  a  verdict  for  the 
defendant,  or  at  least  that  the  evidence  was  sufficient  to 
require  a  finding  of  facts  by  them. 

For  these  reasons,  I  am  of  opinion  that  the.  judgment 
should  be  reversed  and  a  new  trial  granted. 

MoNELL,  J^.  concurred  in  the  dissenting  opinion  of  Bab- 
BOUB9  J. 

Judgment  and  order  affirmed. 
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William  Tracy,  Plaintiflf  and  Bespondent,  v.  The  IfBW 
York  &  Harlem  Railroad  OompanYi  Defendants  and 
Appellants. 

1.  Afler  an  action  to  recover  possession  of  specific  personal  property,  and 
damages  for  its  detention,  has  been  commenced  by  the  service  of  smnmoDSy 
a  voluntary  taking  of  the  property,  not  from  the  defendants  themselves,  bat 
by  plaintiff's  picking  it  up  .vrhere  he  chanced  to  find  it^  does  not  extinguish 
the  right  of  action. 

2.  Where  the  only  evidence  as  to  the  time  of  the  oommencement  of  the  action, 
was  the  testimony  of  the  plaintiff,  (a  lawyer,)  that  he  commenced  the 
action  in  the  morning,  and  afler  he  had  put  the  papers  in  the  sheriff's 
hands  for  service,  he  found  the  goods  lying  in  front  of  defendant's  door, 

»and  tQok  possession  of  them,  tliere,  about  noon,  or  soon  afler  noon;  there 
being  no  evidence  as  to  the  time  of  serving  the  summons ;  Ileld^  that  upon 
this  evidence  a  verdict  for  the  plaintiff  should  be  sustained. 

3.  In  an  action  against  a  railroad  company,  where  they  rely  upon  a  rule  estab- 
lished by  them  for  the  regulation  of  business,  whic^  the  Court  instmct  a 
Jury  is  a  legal  and  valid  rule,  the  rejection  of  evidence  that  the  uniform 
usage  of  other  companies  is  the  same,  is  not  error. 

i.  In  an  action  to  recover  possession  of  specific  personal  property,  and  damages 
for  its  detention,  it  is  proper  that  the  Jury,  on  finding  for  the  plaintiff 
should  assess  the  value  of  the  property,  as  well  as  the  damages,  although 
the  plaintiff  has  obtained  a  delivery  before  the  trial  (Babbour,  J.,  dis- 
sented.) 
5.  If  the  assessment  of  the  value  were  not  proper,  the  Court  would  not,  befors 
judgment,  order  a  new  trial  on  that  ground.  (Per  Bosworth,  CL  J.) 
(Before  Bosworth,  Ch.  J.,  Moncrisf  and  Barbour,  J.  J.) 
Heard,  April  14,  1862 ;  decided,  June  21, 1862. 

• 

Appeal  firom  an  order  denying  a  new  trial,  which  the 
defendants  had  moved  for,  hpon  a  case  and  exceptions. 

The  cause  was  tried  before  the  Ohief  Justice  and  a  Jury, 
on  the  10th  of  October,  1861.  The  facts  upon  which  the 
action  arose,  and  the  defendants*  motion  for  a  nonsuit  at 
the  trial,  are  fully  stated  in  the  first  portion  of  the  opinion 
of  Babboub,  J. 

TJpon  th^  trial,  the  defendants'  president  testified  that 
it  was  their  uniform  rule  that  baggage  could  not  be  checked, 
except  to  points  to  which  the  tickets  are  purchased. 
Defendants*  counsel  then  offered  to  prove  that  this  is 
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ibe  uniform  rule  on  other  roads ;  this  offer  being  objected 
to  and  excluded,  the  defendants  excepted. 

The  defendants'  attorney  furnished  to  the  Oourt  on  the 
argument  of  this  appeal,  printed  cases,  copies  of  which  had 
been  served  on  the  plaintiff's  attorneys,  and  which  had,  writ- 
ten in  them,  a  pap^  purporting  to  be  the  Sheriff's  return 
of  the  service  of  summons  on  the  defendants  on  a  day  sub- 
sequent to  the  one  on  which  it  was  delivered  to  the  Sheriff, 
and  on  which  the  plaintiff  took  possession  of  the  trunks. 
The  plaintiff's  counsel  objected  to  such  written  paper 
being  considered  as  part  of  the  papers  on  the  appeal,  and 
the  Gourt  ruled  that  it  be  disregarded,  as  no  part  of  the 
case. 

• 

Charles  W.  Sandfordj  for  defendants,  appellants,  argued 
the  several  questions  passed  on  in  the  opinions  of  the 
Oourt ;  and,  as  to  the  point  that  plaintiff  must  show  that 
defendant  unlawfully  still  holds  possession,  cited  Mwood 
V.  Smith,  (9  How.  Pr.  E.,  528,)  Boberts  v.  Bandeh  (3  Sandt 
8.  0.  E.,  707 ;  5  How.  Pr.  E.,  327,)  Brockway  v.  Bwmap,  (8 
How.  Pr.  E.,  188.) 

William  Curtis  Noyes,  for  plaintiff,  respondent,  reviewed 
the  evidence  and  exceptions,  and  cited,  in  opposition  to 
defendants'  authorities.  Van  Neste  y:  Conover,  (20  Barb., 
547.)  Also  to  the  point  that  the  action  was  commenced 
by  delivery  of  the  papers  to  the  Sheriff,  Gregory  v.  Weiner^ 
(1  Code  E.,  N.  S.,  210.) 

By  the  Ooubt — Bobwobth,  C5h.  J.  No  exception  was 
taken  to  the  charge  except  '^  to  all  that  part  of  the  charge 
in  relation  to  the  value  of  the  property  and  damages." 

It  is  objected  on  this  appeal  that  it  was  error  to  direct 
the  Jury  to  find  the  value  of  the  property.  It  is  proper, 
in  an  action  of  this  kind,  that  the  Jury  should  assess  the 
value  of  the  property,  though  the  plaintiff  has  obtained  a 
deliyery  of  it  (Oode,  ^  304,  sub.  4.)  The  value  of  the  pro- 
I>erty  recovered  affects  the  question  of  costs  when  the 
damages  recovered  do  not  amount  to  fifty  dollais;  and 
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even  if  it  did  not,  and  if  the  judgment  should  be  for  the 
damages  assessed,  and  only  that,  the  assessment  of  the 
value  would  be  an  idle  ceremony,  not  prejudicial  to  either 
party.  The  judgment  is  not  entered,  and  when  entered 
(if  the  plaintiff  succeeds  on  this  appeal)  it  must  be  entered 
in  proper  form. 

The  verdict  cannot  be  set  aside  as  contrary  to  evidence. 
The  Jury,  in  finding  for  the  plaintiff,  have  merely  credited 
positive  testimony.  It  cannot  be  said  that  they  erred, 
because  they  believed  it,  or  -have  found  without,  or  con- 
trary to  evidence. 

There  was  no  error  in  rejecting  the  testimony  as  to  the 
uniform  usage  of  other  roads,  as  respects  the  delivery  of 
baggage.  The  Jury  were  instructed  that  the  rule  adopted 
by  this  road  on  that  subject  was  legal  and  valid;  and 
whether  all  other  roads  had  made  and  enforced  the  same 
rule  was  wholly  immaterial. 

There  is  no  ground  on  which  the  defendants  can  succeed, 
unless  it  be  that  first  stated  as  the  basis  of  their  motion 
for  a  nonsuit. 

On  the  fiicts  found  by  the  Jury,  a  cause  of  action  accrued 
to  the  plaintiff,  on  the  refusal  to  deliver  his  baggage  to 
him  at  Golden's  Bridge,  and  carrying  it  thence  to  New 
York.  That  cause  of  action  has  never  been  released  or 
otherwise  extinguished.  It  accmed  on  the  14th  of  Augost, 
1860.  The  plaintiff  testified,  without  objection,  that  he 
commenced  the  action  the  next  morning,  and  after  he  had 
placed  the  papers  in  the  hands  of  the  Sheriff's  officers  for 
service,  he  went  up  town,  found  his  trunks,  outside  the 
door,  under  the  arch  that  goes  into  the  depot,  and  sent 
Mr.  Smith  for  an  expressman,  who  took  them  to  his  honse. 

George  J.  Smith  testifies  that  he  went  to  the  Sheriff's 
oflice  with  Mr.  Tracy,  and  awaited  there  until  the  papers 
were  delivered  to  the  Sheriff  for  replevying  the  baggage, 
and  then  went  up  with  Mr.  Tallmadge  and  Mr.  Tracy  to 
the  station,  about  three-fourths  of  ^n  hour  after  delivering 
process  at  the  Sheriff's  office. 
. .  There  is  no  cross-examination  to  show  what  the  plain- 
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tiff  had  done  before  he  found  his  trunks,  which  he  testified 
amou||ted  to  commencing  the  action.  Whether  in  his  view 
of  the  fact  which  he  affirmed,  it  included  service  of  the 
summons  or  not,  he  was  not  asked  to  disclose.  He  swore 
that  he  found  the  trunks  after  he  commenced  the  action, 
and  there  was  no  evidence  offered  to  explain  or  contradict 
this  testimony. 

Chapter  11,  of  title  VII,  of  part  11  of  the  Oode,  having  the 
statutory  title :  ^*  Olaim  and  delivery  of  personal  property,'' 
authorizes  a  plaintiff  in  an  action  to  recover  possession  of 
personal  property,  to  "  claim  the  immediate  delivery  of  such 
property,  either  at  the  time  of  issuing  summons,  or  at  any 
time  before  answer,  as  provided  in  that  chapter." 

We  must  infer  from  the  evidence  of  the  plaintiff  and  Mr. 
Smith,  that  all  the  papers  were  executed  in  due  form,  and 
delivered  to  the  Sheriff,  which  were  essential  to  perfect 
that  claim,  and  impose  on  the  Sheriff  the  duty  to  take  the 
property  and  delivi&r  it  to  the  plaintiff. 

This  proceeding  is  declared  to  be  a  provisional  remedy, 
(title  YII,*  part  11  of  the  Oode,)  and  when  all  the  papers 
requisite  to  perfect  a  plaintiff's  right  to  it,  and  have  it 
enforced,  are  prepared  and  placed  in  the  Sheriff's  hands, 
for  the  purpbse  of  executing  the  remedy,  it  may  be  said 
that  the  provisional  remedy  is  allowed. 

And  by  ^  139  of  the  Oode,  the  Oourt  is  deemed  to  have- 
acquired  jurisdiction,  and  to  have  control  of  all  the  subse- 
quent proceedings,  from  the  time  of  the  service  Of  the  sum- 
mons, or  the  allowance  of  a  provisional  remedy.  {Burk" 
"hanrdt  v.  Sanfard,  7  How.  P.  E.,  3290 

It  is  by  no  means  clear,  therefore,  that  taking  possession 
of  the  property  a  few  hours,  or  a  day  before  actual  service 
of  the  summons,  would  be  a  bar  to  the  action,  the  posses- 
sion having  been  taken  after  the  summons,  and  the  papers 
making  it  the  Sheriff's  duty  to  take  and  deliver  the  pro- 
perty of  the  plaintiff,  had  been  placed  in  his  hands  to  be 
executed. 

However  this  may  be,  it  is  quite  clear  that  a  voluntary 
taking  of  the  property  after  the  service  of  the  summons, 
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not  from  the  defendant  himself,  but  by  picking  it  up  wheie 
the  plaintiff  chanced  to  find  it,  does  not  extinguish  his 
right  of  action,  although  it  may  affect  the  question  of 
damages  for  the  detention. 

And  the  defendants  are  not  in  a  condition,  apon  the  tes- 
timony as  it  is  presented  to  us,  which  enables  them  to  say, 
that  it  is  proved  that  the  property  was  voluntanly  lednoed 
to  possession  by  the  plaintiff  before  the  summons  was 
served.  The  plaintiff,  who  must  be  presumed  to  know 
what  is  the  commencement  of  a  suit,  testifies  without 
objection,  and  without  being  asked  to  make  further 
explanation,  that  he  found  and  took  his  trunks,  after  be 
had  commenced  the  action. 

I  think  the  order  should  be  affirmed. 

Babboub,  J.  This  action  was  brought  by  the  plaintiff 
to  recover  the  possession  of  his  baggage  claimed  by  him 
to  be  wrongfully  withheld  from  him  by  the  defendants, 
and  for  damages  sustained  by  the  detention. 

Upon  the  trial,  evidence  was  given  by  the  plaintiff  suf- 
ficient and  uncontradicted,  to  establish  the  following  tsucis: 

In  August,  1860,  the  plaintiff,  with  his  wife  and  two 
daughters,  got  on  board  the  cars  of  the  Western  Bailroad 
Oompany  at  Troy,  with  their  baggage,  with  the  intention 
of  going  to  Gulden's  Bridge,  a  station  upon  the  Harlem 
railroad,  between  Albany  and  New  York.  Upon  arriving 
at  East  Albany  the  plaintiff  went  to  the  car  containing  his 
trunks,  and  requested  the  man  in  charge  to  give  him 
checks  for  them  for  Oolden's  Bridge,  and  was  informed  by 
the  baggage-master  that  checks  could  not  be  given  to  him 
for  the  reason  that  the  office  was  not  yet  open.  The  bag- 
gage-master, however,  told  him  that  the  trunks  were  ali 
marked  for  Golden's  Bridge;  that  he  could  get  tickets  fix>m 
the  conductor  upon  the  cars,  and  that  checks  would  then 
be  given  to  him.  After  the  cars  started  he  applied  for 
tickets  for  Golden's  Bridge,  to  which  the  conductor  replied, 
that  he  could  not  sell  tickets  for  Golden's  Bridge,  but 
added,  *'  I  can  do  better  for  you;  I  have  through  tickets  to 
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Kew  York^  and  cm  sell  yon  a  through  ticket^  wMeh  wttl 
aaswer  the  tmrpose  Jwt  as  well,  and  will  not  cost  an/ 
more  ;**  and  at  the  sane  time  told  the  plaintiff  that  IS10 
usual  price  of  tickets  was  one  dcrflar  greater  to  Qolden's 
Bridge^  thenee  to  New  York ;  and,  therefore,  the  plitotiff 
took  amd  pud  Amp  the  foor  tiekets  for  Kew  York.  It  watf 
Aomur  tiiat  the  loads  oi  the  two  companies  connected  i^fr 
Gbatham,  and  that  their  custom  was  to  sell  tickets  for  pas- 
sage over  eadi  other^s  roads.  On  arriving  at  Chatham  the 
pfadntiff  again  asked  for  checks,  when  the  baggage-master, 
upon  looking  at'the  tickets  said,  ''I  cannot  give  you  diecks 
apon  these  tickets,  bat  your  baggage  is  marked  all  right ; 
yea  win  get  it  at  Gk>lden*s  Bridge.^  Shortly  after  leaving 
Chatham,  the  conductor  of  the  fiailem  road  took  the  plain- 
CiflTs  tidiets,  and  gave  him  conductonf  checks  for  them. 
Tiie  plaintiff  afterwards  told  the  conductor  that  he  wished  " 
Ms  baggage  ready  for  deliyery  at  the  bridge,  when  he  waif 
txM  by  the  conductor  that,  inasmuch  as  his  tickets  were^ 
tor  Hew  York,  the  trunks  could  not  be  given  to  him  at 
Golden*s  Bridge,  unless  he  would  pay  two  debars  extra ; 
and  altiiough  the  plaintiff  stated  to  him  the  circumstances' 
attending  the  purchase  of  tiie  tickets,  and  again  demanded 
tlie  trunks  at  Golden^s  Bridge,  the  conductor  persisted  in 
his  r^fiisal  to  deliver,  and  carried  them  through  to  New 
York.  The  plaintiff  followed  in  another  tarain,  and  on  the 
morning  of  the  next  day  commenced  this  action.  About 
noon  of  that  day  the  plaintiff  finding  his  trunks  at  the 
defendantfii*  depot  in  New  York,  took  possession  of  them. 
Another  witness  states  positively  that  it  was  bMween  one 
And  two  o'clock  when  the  baggage  was  recovered. 

Aite^  this  evidence  was  given,  iixe  defendant  moved  to 
diamiss  the  complaint,  upon  the  ground, 

JPfrst  niat  a  suit  for  the  delivery  of  personal  property, 
eamnot  be  maintained  when  the  goods  have  been  received 
by  the  plaintiff  before  the  service  of  process;  and, 

iStoMun^.  Because  file  defendants  had  a  right  to  estab- 
IMi  the  tule  that  baggage  would  be  deBvered  only  at  the 
jptatee  to  whidi  tickets  were  purohased;  tii«t  the  plafaitiff 
Bosw.— Yd.  IZ.         SI 
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was  mfonned  of  this  rule  before  reaching  Golden's  Bridge, 
and  could  have  received  his  baggage  Uiere,  by  laying  tiie 
regular  fare,  which  he  refbsed  to  do. 

The  first  of  these  objections  was  not  well  founded. 
Without  considering  the  question  as  to  wbeth^  actions  of 
this  character  are  not  commenced  by  the  issuing  of  the 
summons  to  the  Sheriff,  it  is  sufficient  to  say  that  no  evidence 
had  been  given,  tending  to  show  that,  when  the  property 
was  received  by  the  plaintiff,  the  summons  had  not  been 
served ;  but,  on  the  contrary,  it  had  been  proved  by  the 
testimony  of  the  plaintiff^  who  is  himself  a  lawyer,  that 
the  action  .was  commenced  in  the  morning,  and  the  evi- 
dence showed  that  the  trunks  had  been  taken  possession 
of  by  the  plaintiff,  after  the  morning  had  expired. 

Nor  can  the  second  objection  be  sustained.  It  is  trae 
'  that  the  defendants  had  as  perfect  a  right  lo  establish  the 
rule  in  question,  as  all  corporations  and  individuals  have 
to  adopt  such  rules,  not  contrary  to  law,  as  they  may 
deem  fit  and  proper  for  their  own  govanment;  but  no 
rule  in  restriction  of  the  rights  acquired  by  passengers, 
under  the  contract  to  carry  them  which  is  to  be  implied 
from  the  purchase  and  sale  of  their  tickets,  or  even  fi^m 
their  taking  seats  in  the  cars  of  railroad  companies,  who 
are  common  carriers,  can  affect  such  rights,  unless  the 
other  contracting  party  has  notice  of  such  rules,  so  that  it 
may  clearly  be  inferred  that  his  contract  is  made  subject 
thereto. 

In  tUs  case,  the  rights  of  the  plaintiff  rest  upon  the  con- 
tract which^is  to  be  implied  fit>m  the  sale  of  the  New  York 
tickets  to  him^  with  the  understanding,  on  the  part  of  the 
conductor  and  himself,  that  such  ticket  should  be  good  for 
a  passage  for  him  and  his  family,  and,  of  course,  their  bag- 
gage, to  Oolden's  Bridge;  and  there  was  no  evidence 
tending  to  show,  at  the  time  the  motion  was  made^  that 
the  plaintiff  had  any  knowledge  of  the  rule. 

The  Judge  ruled  correctly  in  rejecting  the  testimony 
offered  by  the  defendants  touching  the  usage  of  otiier 
roads  in  respect  to  the  delivery  of  the  baggage,  as  it  was 
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vbolly  irrelevant.  Indeed,  if  admitted,  it  woald  only  have 
tended  to  show  tibat  the  role  of  the  defendant,  in  this 
regard,  was  proper;  and  the  Judge,  in  his  charge,  went 
beyond  that,  and  instmcted  the  Jury  that  the  rule  was  a 
reasonable  and  proper  one.  The  defendants,  therefore, 
were  to  no  extent  prejudiced  by  the  exclusion  of  the  evi- 
dence offered.  « 

The  verdict  is  fully  sustained  by  the  evidence,  with  the 
exception  of  that  part  of  it  which  assesses  the  value  of 
the  property ;  which,  as  such  property  had  been  returned 
to  the  plaintiff  before  the  trial,  and  was  not  claimed  by 
the  defendants,  I  consider  erroneous. 

The  verdict  is  such  a  one  as  ought  to  and  would  have 
been  rendered,  if  the  property  had  not  been  returned 
to  the  plaintiff.  As  it  now  stands,  the  plaintiff  is  entitled 
to  a  judgment  for  1,025  dollars,  and  it  will  be  the  duty  of 
the  clerk,  unless  other  and  further  directions  shall  be  given 
by  the  Oourt,  to  enter  a  judgment  for  that  amount,  and 
to  tax  and  include  therein  costs  accordingly.  (Oode,  ^  264.) 
TMs  appears  to  me  to  be  sufficient  to  show  that  the  verdict 
ought  not  to  be  permitted  to  stand,  without  considering 
the  question  as  to  the  power  of  a  Judge  to  direct  the  entry 
of  a  judgment  which  does  not  conform  in  legal  effect  and 
intendment  to  the  verdict,  and  the  whole  of  it. 

The  Legislature,  in  providing  by  section  261  of  the  Oode 
for  the  assessment  of  the  value  of  the  property,  when  the 
verdict  is  in  favor  of  the  plaintiff,  and  such  property  has 
not  been  d^vered  to  him,  have,  by  necessary  implication, 
debarred  an  assessment  where  it  has  so  been  delivered. 
Exfressio  unius  est  exdusio  dlterius.  (See  also  Oo^  ^^  260, 
262,  264,  277;  Archer  v.  JBaudinet,  1  Oode  Sep.,  K  S.,  372; 
BochweU  V.  Sawnders^  19  Barb.,  474 }  Woodbum  v.  Chamr 
lerlain,  17  Id.,  446. 

The  provision  in  the  304th  section,  sub.  4,  of  the  Oode, 
it  seems  to'  me,  is  in  strict  accordance  with  the  other 
sections  above  cited,  and  merely  designates  the  persons 
by  whom  the  value  of  the  property  is  to  be  assessed. 
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io  oaae  an  aflMssmeiil  fihall  be  neoesBacy  under  the  2filat 
fecticm.* 

For  tbe«e  reasona  I  am  of  opinion  thai^  ibe  rerdict  dKmld 
be  aet  aside,  and  a  new  trial  granted,  nnlefis  tbe  idamlaff 
shall)  within  tw^ity  days  from  the  service  lof  the  aider  to 
be  entered  berdn,  stipidated  in  wiitiuf;  that  he  will  take  a 
a  judgment  of  twenty-five  dollars  (beiog  the  damages 
awacded)  and  the  eosts  to  which  he  will- be  entitled;  in 
whicdi  case  judgmaait  to  be  entered  aeoordingiy. 

No  costs  should  be  awarded  to  either  party  upon  tiiis 
i^peaL 


Jane  Q.  Phelps,  Executrix,  &c.,  of  Anson  6.  Phelps^ 
Jr.,  deceased,  Plaintiff  and  Bespondent,  y.  The  Obb- 

HA3GBD     FiBE    InSUBAKOE   GOMPAlinr    OP    THB   CiTY   OF 

New  York,  Defendants  and  Appdlants. 

L  Bxeoaton^  to  whom  real  property  &  devised  by  their  testator't  will,  htf* 
aD  insuntble  interest  therein  hj  virtue  of  the  trust ;  and  when  'te  insoren 
issue  a  policy  to  the  testator  in  his  life  time,  which  does  not  require  him 
to  show  that  he  was  owner  in  fee,  nor  forbid  an  assignment  of  the  property, 
and  after  his  death  they -renew  the  insurance  in  favor  of  his  executorSi 
without  inqaiiy  or  representations  as  to  Iheir  interest^  the  executors  may 
recoTvr  thereon,  although  before  the  reifew«l  their  interest  has  been,  witl^ 
out  the  knowledge  of  the  insurers,  but  in  good  fiiith,  changed  to  a  mortgage 
interest^  by  their  selling  the  pr(^>erty,  and  taking  back^  at  the  same  time^  a 
purchase-money  mortgage. 

%  Thus,  where  an  insurance  company  of  the  City  of  New  York,  insured  a 
resident  of  the  city  upon  a  house,  described*  as  ''his  dwelling  boose"  in 
imotiier  state,  but  wi^out  any  repreeentaitions  or  inquiries  as  to  its  ooen- 
pancy,  or  as  to  the  nature  of  his  interest;  and  after  his  death,  of  wbich 
they  were  informed,  they  issued  to  his  executors,  also  residents  of  New 
York,  4tbessive  annual  renewal  receipt^  in  the  name  of  the  estate  or  of  tfas 
executors,  and  befbre  the  last  of  such  renewals,  which  was  given  to 
tiie  sole  surviTing  executrix,  she,  in  good  fidth,  but  without  notiee  to  ths 
company,  had  sold  the  property,  taking  back  a  purchaseHnoney  moiigi^< 
Beld,  1st  That  under  these  circumstanoea,  and  upon  a.fiur  oonstni^ou 
of  the  proviaons  of  the  policy,  a  change  in  the  nature  or  extent  of  tbo 

*  Sinoe  this  opinion  was  written,  I  hare  exaained  the  ameiidneota  to  the  Oodi 
adopted  at  the  last  session,  and  find  my  views  atill  furiber  confirmed,  by  the  1^ 
that  the  Legislature  have  deemed  it  necessary  to  provide  for  cases  of  this  characlsr 
in  future,  by  an  amendment  to  the  4th  sub.  of  §  304 
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iiisared*8  luteratt  in  the  properrf  would  not  InTalidfttB  the  polioy,  <iitt  kfc»« 
RSt  having  been  oontinuoos  end  the  risk  not  inoretaed. 

2d.  That  his  death  did  not  terminate  the  policj. 

3d.  That  the  rM|ewa]8  having  been  granted  to  the  executora,  without 
iaqohry  or  representations)  the  oompanj  must  be  held  to  have  insured  such 
infterask  in  the  pn^erty  as  had  become  vested  in  the  executocs  by  the  wiD, 
sad  by  their  «cts  as  eseonton;  and  that  the  sorviving  exeeutcuc  wee 
eatitlB^  by  virtue  of  her  interest  as  mortgagee,  to  recover,  upon  a  kaaL 

(Befofe  BoiwoBTH,  Ch.  J*.,  aud  Babbous  and  Mombll^  I.  J.) 
Heard,  April  21, 1862 ;  decided  June  21,  1862. 

Thb  plamtiff  bionght  tbis  action  upon  a  poliey  of  fiie 
insaranee  and  saooessiyo  lenewala  thereof  issued  by.  th% 
defendants. 

By  the  original  policy,  which  was  issued  to  the  plaintiff's 
testator,  in  his  lifetime,  the  defendants  insured  him 
^against  loss  or  damage  by  flre,  to  the  amount  of  one 
ihonsand  dollars,  viz. :  $600  on  his  frame  dwelling  house, 
and  1500  on  his  frame  bam,  situate  about  two  and  a  half 
miles  distant  from  tiie  town  of  Dover,  Morris  county.  New 
Jersey.^  And  the  company  tliereby  agreed  ''to  make 
good  unto  the  said  insured,  his  executors,  administrators 
and  assigns,  all  such  loss  or  damage,  not  exceeding  in 
amomit  the  sum  insured,  as  shall  happen  by  flre  to  the 
property  as  above  spedfled  during  one  year.** 

After  testator's  death  the  policy  was  renewed  from  year 
to  year,  by  renewal  receipts,  given  to  the  plaintiff  and  her 
co-executor.  Before  the  last  of  these  receipts  was  given, 
the  co-executor  died,  and  the  plaintiff,  as  executrix,  sold 
and  conveyed  the  property  insured,  and  took  back  a  mort- 
gage to  secure  a  part  of  the  purchase-money ;  after  which 
the  dwelling  house  insured,  was  burned.  The  plaintiff,, 
on  demanding  payment  of  the  loss,  offered  to  assign  the 
mortgage  to  the  company,  but  they  reAised  to  pay,  on 
the  ground  that  the  change  in  the  interest  was  without 
their  knowledge  or  assent. 

The  provisions  in  the  policy  and  in  the  conditions 
annexed,  which  they  relied  on,  and  the  only  provisions 
having  any  bearing  upon  the  question,  were  the  following: 

<<  This  insurance  [the  risk  not  being  changed]  may  be 
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oontinued  for  such  flirtber  term  as  Bhall  be  agreed  on, 
provided  the  premium  th^efor  is  paid  and  indorsed  on  this 
policy,  or  a  receipt  given  for  the  same." 

«« The  interest  of  the  insared  in  this  poli%,  is  not  assign- 
able, unless  by  consent  of  this  corporation,  manifested  in 
writing ;  and  in  case  of  any  transfer  or  termination  of  the 
interest  of  the  insured,  either  by  sale  or  otherwise,  without 
snch  consent^  this  policy  shall  from  thenceforth  be  void 
and  of  no  effect.** 

*'  If  any  person  insnrlng  any  building  or  goods  in  this 
ofBce,  shidl  make  any  misrepresentation  or  concealment ; 
or  if,  after  insurance  is  effected,  either  by  original  policy  or 
by  the  renewal  thereof,  the  risk  shall  be  increased  by  any 
meaiis  whatever  within  the  control  of  the  assured ;  or  if 
such  building  or  premises  shall  be  occupied  in  any  way  so 
as  to  render  the  risk  more  hazardous  .than  at  the  time  of 
insuring,  sudi  insurance  shall  be  void  and  of  no  effect*' 

"Property  held  in  trust,  or  on  commission,  must  be 
insured  as  such,  otherwise  the  policy  will  not  cover  such 
prop^y ;  and  in  case  of  loss,  the  names  of  the  respective 
owners  shall  be  set  forth  in  the  preliminary  proofs  of  snch 
loss,  together  with  their  respective  interests  therein.  Goods 
en  storage  must  he  separately  and  ^peeificaUy  insured. 

"  If  the  interest  in  property  to  be  insured  be  a  lease-liold 
interest,  or  other  interest  not  absolute^  it  must  be  so  repre- 
sented to  the  company,  and  expressed  in  the  policy  in 
writing,  otherwise  tiie  insurance  shall  be  void. 

**  NOTB. — By  *  property  held  in  trust,'  is  intended,  pro- 
perty held  under  a  deed  of  trust,  or  under  the  appointment 
of  a  Court  of  law,  or  property  held  as  collateral  security ; 
in  which  latter  case,  this  company  shall  be  liable  only  to 
the  extent  of  the  interest  of  the  assured  in  such  inoperty." 

"Insurances  once  made  may  be  continued  for  such 
further  time  as  may  be  agreed  on,  the  premium  leqnired 
therefor  being  paid  and  indorsed  on  the  policy,  or  a  reodpt 
given  for  the  same;  and  all  insurances,  original  or  renewed, 
shaU  be  considered  as  made  under  the  original  representSr 
tioui  in  so  fisur  as  it  may  not  be  varied  by  a  new  representa- 
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tion  in  writing,  whieh  in  all  cases  it  shall  be  incambent 
on  tiie  party  insured  to  make,  where  the  risk  has  been 
changed,  either  within  itself  or  by  the  snrroundiDg  or 
acyacent  buildings ;  and  if,  at  or  before  the  time  of  renew- 
ii^g  fti^y  policy  of  insurance  on  property  where  the  risk 
has  been  increased  by  the  erection  of  buildings,  or  by 
the  use  or  occupation  of  the  premises  insured  or  of  the 
neighboring  premises,  the  assured  shall  fail  to  give  infor- 
mation thereof,  said  policy  and  renewal  shall  be  void  and 
of  no  eflFect" 

By  his  will  the  testator  devised  the  rest,  residue  and 
remainder  of  his  real  and  personal  estate,  (including  the 
premises  on  which  the  buildings  insured  by  the  defendants 
were  erected,)  to  his  executors,  who  should  qualify,  in  trust 
to  manage,  sell  and  convey  the  same,  for  the  purposes  in 
the  will  named,  and  gave  an  absolute  power  of  sale  to 
such  of  his  executors  as  should  qualify. 

The  cause  was  tried  before  Mr.  Justice  Bakboub  and  a 
Jary,  on  the  13th  of  January,  1862 ;  and  at  the  close  of 
the  trial  the  Oourt  directed  a  verdict  for  the  plaintiff.  The 
defendants  duly  excepted,  and  now  appealed  from  the 
judgment  entered  on  the  verdict 

Bawen  Whiting^  for  defendants,  appellants. 

!L  The  only  interest  insured  by  the  policy  was  that  of 
Anson  6.  Phelps,  as  owner  of  the  fee. 

The  renewals,  from  the  necessity  of  the  case,  as  well  as 
their  own  terms,  operated  simply  to  keep  the  original 
insurance  in  being,  as  to  all  its  incidents.  {Bdptist  Church 
V.  Brooklyn  Fire  Ins.  Co,,  19  N.  Y.  B.,  305.) 

n.  Plaintiff  had  no  insurable  interest,  except  as  execu- 
trix, vested  with  the  fee. 

As  mortgagee  she  took  simply  a  chattel  interest,  and  all 
the  interest  and  estate  which  was  insured  she  had  formally 
conveyed,  with  warranty,  at  the  time  of  the  last  renewal. 
{OurtU  V.  Leamtt^  1  Smith,  9.) 

in.  Plaintiff  having  conveyed  and  taken  a  mortgage, 
without  notice  to  or  consent  of  the  defendants,  the  policy, 
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by  Its  terms,  bacame  void.  (Qrosvenor  y*  TJb^  JUianUe  Fvr$ 
Jw,  Co.  of  Brooklyn,  17  K  Y.  B.»  391 ;  D^  t.  Pot^pMe^ 
«j«  JIfiit  Jn«.  Co^  23  Barb.,  623;  McLaren  y.  The  Hartf^ri 
Fire  Jim.  Co.,  1  Seld.,  151 ;  Smilh  y.  Saratoga  M.  F.  Jni. 
Co.,  1  HiU,  497.) 

iTbAil  M.  Mason,  for  plaintiff,  respondent, 

L  The  last  eertificate  was  a  renewal  of  the  origiiuil 
policy,,  and  the  interest  of  Mr.  Phelps,  which  waa  ^lao- 
Inte,  continued  so  in  his  devisees  under  the  urill,  to  Uie 
extent  of  their  mortgage  interest  The  granting  of  a  deed 
and  taking  back  a  mortgage  did  not  change  the  nature  of 
the  insurable  interest,  to  the  extent  of  the  mortgage 
(Ellis  on  Fire  Ins.,  [Shaw's  ed.,]  69;  Etna  Ins.  Co.  v.  Tyl^r, 
16  Wend.1  397;  Gordon  v.  Mass.  F.  S^  M.  Ins.  Cb.,  2  Pick., 
249;  Jaokson  v.  Mass.  Mut.  Fire  Im.  Co.,  23  Id.,  18;  TU- 
Wmare  v.  Yermmt  Mut,  Iru.  Co.,  20  Yt.  B.,  546,) 

II*  If  the  policy  became  void,  the  certificate  was  a  9ew 
insurance  of  the  interest  of  the  executrix,  whatever  that 
might  be,  whether  owner  or  mortgpagee. 

m.  It  is  not  necessary  that  any  representation  should 
be  made  as  to  the  interest  of  the  in3ured»  if  no  inquiries 
are  made.  (Pars.  Merc  Law,  509;  Traders'  Ins.  Co.  v. 
Bobert,  9  Wend.,  404;  Locks  v.  N.  A.  Ins.  Co^  13  Mass. 
B.,  61;  WiUiams  v.  Smith,  2  Oai.,  253;  Nibloy.  N.  A.  Ins. 
Co.,  1  Sandf.  S.  0.,  651 ;  Ftna  Ins.  Co.  v.  Tyler,  16  Weiwl, 
388;  Eemochan  v.  N.  Y.  Bowery  Ins.  Co.,  5  Duer,  1;  17 
K.  Y.  B.,  428;  l}urner  v.  Burrows,  5  Wend.,  546;  Ellis  <m 
Fire  Ins.,  69;  BarUet  v.  Walter,  13  Mass.  B.,  268.)  If  tte 
insurer  deems  it  material  to  know  the  interest,  he  should 
make  special  inquiries^  {Strong  v.  The  Ma^f.  Ins.  Co.,  10 
Pick.,  40;  Fletcher  v.  Oomnimwedlth  Ins.  Co.,  18  Pkik.* 
419;  Niblo  y.  N.  A.  Ins.  Co.,  1  Sandf.  &  On  551.) 

By  THB  OouBT— BoswoBTH,  Ob.  J.  At  the  date  of 
the  policy  (December  4, 1857,)  the  assured  resided  in  the 
Oity  of  New  York.  The  policy  does  not  so  atate^  n(Nr  is 
the  tBict  directly  proved.    He  died  on  the  18th  of  May, 
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1858,  lii^ving  left  a  last  will  god  teAtiameat,  which  waa  duly 
proved  before  the  Satrogate  of  the  Oounty  of  New  York, 
aod  letters  testamentary  weie  issued  theieon  to  the  execu* 
triz  and  executor  tiierein  named,  Joly  30th,  1858.  The 
plaintiff  and  John  L.  Mason,  (since  deceased*)  qualified  as 
executrix  and  executor*  llie  fact  itf  the  residence  of  all 
tiiese  parties  in  the  Oity  of  New  York  was  so  well  known 
that  no  mention  appears  to  be  made  of  it,  eithw  in  the 
policy,  pleadings,  proo&,  or  points  made  on  this  i4>peaL 
Of  course  the  insured  property  was  not  supposed  to  be 
oeeopied  by  the  testator  personally  when  the  policy  was 
made,  but  it  was  known  that  it  was  not. 

It  does  not  ^pear  that  any  representation  was  made 
that  the  testator  owned  it  in  fee,  nor  does  it  appear  that 
any  questimis  were  asked  on  the  subject  The  description 
of  the  property,  in  the  policy  as  "  his  frame  dwelling 
house  "  and  ^'  his  frame  bam,"  would  not  in  ^ase  of  a  loss 
in  his  lifetime,  make  it  indispensable  to  his  right  to 
recover,  that  he  should  prove  he  owned  them  in  fee.  (Tb§ 
JEtnm  Fire  In».  (h.  v.  Tyler,  16  Wend.,  385.) 

His  death  did  not  terminate  the  p(^y.  (Burhanh  v. 
Sookinghmi^  Mut.  Ina.  Co.,  4  Foster,  550.)  If  he  had  con-^ 
veyed  the  property  in  his  lifetime,  t^&ing  bade,  eo  {n^tonti* 
a  mortgage  to  secure  the  pardiasennouey,  he  would,  not- 
withstanding, have  had  a  continuous  interest  in  the  pro* 
perty.  That  fact  would  not  have  forfeited  the  policy, 
under  the  clause,  whidi  declares  that  '*  in  case  of  any 
transfer  ot  termination  of  the  interest  of  the  insured  "  in 
this  policy,  ^'  either  by  sale  or  otherwise,"  without  the 
consent  of  flie  corporation,  manifested  in  writing,  "  this 
policy  shall  from  thenceforth  be  void  and  of  no  effect" 
The  provision  in  this  policy,  on  this  subject,  is  in  the  words 
of  that  in  Smith  v*  Saratoga  M.  F.  Itm.  Co.,  (1  Hill,  497,) 
and  it  was  there  construed  to  refer  to  a  transfer  of  interest 
in  the  policy #  and  not  to  a  change  of  interest  in  the  pro^ 
perfy  insured. 

S'or  would  a  conveyance  by  the  assured  in  his  lifetime» 
and  taking  back,  eo  instanti,  a  mortgage  to  secure  the  pur- 
Bosw.— Vol.  IX.       52     . 
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diase-money,  have  been  a  bar  to  a  recovery,  in  ease  of  a 
subsequent  loss  in  his  lifetime,  and  during  the  term  for 
which  the  property  was  insured.  {Morrison  v.  Tennam 
M.  &  F.  Ins.  Co.^  18  Missouri,  262 ;  Norcross  v.  Insurant 
Companies^  17  Penn.  St.,  429.) 

There  is  no  provision  in  the  policy  which,  in  terms, 
declares  that  it  should,  in  such  a  contingency,  become  noil 
and  void.  On  general  principles,  the  fEict  of  a  change  in 
the  nature  or  extent  of  the  assured's  interest  in  the  pro- 
perty, would  not  invalidate  the  policy,  the  interest  having 
been  continuous,  from  the  inception  of  the  policy  to  the 
time  of  the  loss,  and  the  risk  not  having  been  increased. 

We  think  that  the  rights  of  the  present  plaintiff  to 
recover,  are  quite  as  clear,  if  not  more  free  from  doubt, 
than  those  of  the  testator  would  have  been  were  he  living, 
and  a  certificate  of  renewal  had  been  issued  to  him  after 
conveying,  and  taking  a  mortgage  of  the  premises  to 
gecure  the  purchase-money,  and  a  loss  had  occurred  after 
such  renewal. 

After  the  death  of  the  testator,  and  on  the  third  of 
December,  1858,  the  company  issued  a  certificate  of  the 
renewal  of  the  policy  for  one  year,  on  a  receipt  of  the  pre- 
mium therefor,  from  **  the- estate  of  Anson  O.  Phelps,  Jr." 

On  the  30th  of  November,  1859,  a  further  or  second  o^v 
tificate  of  a  renewal  of  the  policy  for  one  year  fix>m  the 
fourth  of  December,  1859,  was  executed  and  delivered,  on 
a  receipt  of  the  premium  therefor  from  *'  Mrs.  Jane  0. 
Phelps,  ^xectftrtx,  and  John  L.Mason,  S^r  of  A.  O.  Phelps, 
Jr." 

On  the  3d  of  December,  1860,  (John  L.  Maaon  having 
died  in  the  meantime,)  the  company  issued  a  further  certi- 
ficate of  the  renewal  of  the  policy  for  one  year  fiiom  the 
4th  of  December,  1860,  on  the  receipt  of  the  premima 
therefor  **Jrom  Mrs.  Jane  G.  Phelps^  &o." 

The  loss  occurred  on  the  14th  of  February,  1861. 

Ko  representations  were  made,  and  no  questions  were 
asked  at  the  time  of  either  renewal,  as  to  the  nature  or 
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extent  of  the  interest  designed  to  be  protected  by  extend 
ing  the  iK>licy  and  confinaing  it  in  force. 

The  company  knew  that  Anson  O.  Phelps,  Jr.,  was  dead, 
and  the  renewals  were  not  granted,  to  keep  hun  insured 
on  property  owned  by  him  in  fee ;  whether  the  estate  had 
been  devised  by  his  will,  to  his  executors,  in  fee,  upon 
specified  trusts,  c»r  whether  they  had  been  clothed  with 
authority  to  sell,  and  had  exercised  that  authority,  and  in 
so  doing  had  taken  a  mortgage  to  secure  the  purchase- 
money,  Ihe  company  did  not  consider  it  important  to 
inquire.  The  plaintiff  did  not  misrepresent,  and  has  not 
practiced  bad  Mth,  and  has  done  nothing  subsequent  to 
any  renewal  to  increase  the  risk. 

Since  the  renewal  granted  to  *^  Mrs.  Jane  Q.  Phelps,  &c.,'' 
alone,  there  has  been  no  change  in  her  condition  as  to  the 
property;  she  was  then  a  mortgagee  of  the  premises, 
under  a  mortgage  to  her  as  executrix,  and  continued  to 
be  such  up  to  the  time  of  the  loss. 

SIxecutors,  as  such,  are  merely  representatives  of  the 
personal  property  of  a  deceased ;  as  mere  executors,  they 
have  no  interest  in  or  control  over  the  real  estate  of  their 
testator.  When  property  is  devised  to  executors  in  trust, 
they  act  quo  ad  hoc  as  trustees,  and  account  for  their  acts 
in  regard  to  the  jreal  estate  so  devised,  as  trustees,  (2  B.  S., 
82,  ^  6 ;  Id.,  94,  \^  65  and  66.)  By  chap.  272,  of  the  Laws 
of  1850,  the  powers  of  the  Surrogate  were  extended,  in  the 
matter  of  settling  the  accounts  of  trustees  created  by  a 
last  will  and  testament. 

Whatever  may  be  the  legal  effect  of  granting  the  several 
renewals,  tmder  the  circumstances  under  which  they  were 
made;  and  whatever  may  be  the  obligation  thereby 
imposed  on  the  insurance  company,  there  are  no  words 
found  either  in  the  policy  or  in  the  renewal  certificates 
which,  (being  construed  in  their  usual  acceptation,)  declare 
in  terms,  such  legsd  effect,  or  the  nature  and  extent  of  such 
obligation. 

IiOoMng  at  the  parties  intended  to  be  insured  by*the 
gratit  of  the  renewal  certificates,  and  considering  the  facts, 
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that  executors  merely  as  such,  can  have  no  interest  in  tbe 
real  estate  owned  by  the  testator  at  tito  time  of  his  decease, 
but  may  be  made  by  the  will  trustees  of  the  real  estate, 
with  a  power  to  sell  on  credit,  or  may  be  iilyested  with  a 
naked  power  to  sell  and  convert,  and  to  sell  wholly  or  in 
part  on  credit,  and  that  no  representations  were  made  mt 
questiims  asked ;  the  insurance  company  mnst  be  deemed 
to  have  intended  to  insure,  and  to  havo  insured  such 
interest  in  the  real  estate  in  question  as  had  become  vested 
in  the  executors  by  the  terms  of  the  will,  and  *by  their 
lawful  acts  in  the  due  exercise  of  the  powers  conferred  on 
theiDi  thereby  and  the  grant  of  letters  testamentary  to  them 
thereon. 

The  risk  originally  taken  not  being  increased  by  this 
construction  of  the  policy,  and  tiiis  constnuMdon  not  being 
opposed  to  anything  expressed  in  it,  or  by  tbe  fair  import 
of  either  of  its  provisions,  tliis  construction  should  be 
maintained,  as  obviously  conforming  to  the  intent  of  the 
insurer  and  insured,  manifested  by  thdr  acts  and  the  m- 
cumstances  under  which  they  were  performed. 

^e  judgment  should  be  affirmed. 


Behnhabb  Bekson,  Plaintiff  and  Bespondent,  v.  Thb 

New  JeBSBY  BATLBOAD  and   TRANSPOBTATIOlSr  Oom- 

*  PAmr,  Defendants  and  Appellants. 

• 

1.  In  an  actioii  against  a  carrier  of  paasengera,  to  recorer  damages  for  a  faflnro 
to  carry  the  plaintiff  within  the  appointed  time,  to  the  place  for  which  ha 
had  taken  passage,  bj  reason  whereof  he  did  not  perform  his  errand  there, 
and  was  detained  at  expense,  and  to  the  injury  of  his  business  at  homOi  ho 
must  produce  some  evidence  that  if  he  had  arriyed  at  the  appointed  time 
be  might  hare  done  his  errand  and  would  hare  promptly  retnmed,  or  ^at 
he  could  not,  with  due  effort^  accomplish  his  errand  foy  reason  of  his  dday  in 
arriving.  Nor  can  the  plaintiff,  in  such  action,  recover  his  expenses  and  the 
damages  to  his  business  during  a  sojourn  of  several  days,  without  some 
proof  as  to  the  Ume  when  he  first  ascertained  thai  he  could  not  accomplish 
his  errand,  and  might,  therefore,  return. 
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%,  The  fiict  that  bis  errand  was  to  receive  a  loan  of  money,  previously  promised 
to  him,  and  that,  not  receiving  it^  he  was  without  money  for  the  expenses 
of  returning  until  he  received  it  from  home,  is  not  enough  to  show  a  neces- 
sity for  delaying  his  return,  if  he  made  no  effort  to  borrow,  and  does  not 
•bow  that  there  was  any  difficulty  in  his  doing  so. 

(Before  all  the  Justioea) ' 

Heard,  May  SA,  1802 ;  dedded,  June  21, 1862. 

This  was  an  appeal  by  defendants  from  an  order  deny* 
ing  a  new  trial  of  the  caase»  and  from  the  judgment  entered 
for  plaintiff,  on  the  verdict  in  their  favor,  which  they 
recovered  at  a  trial  before  Mr.  Justice  Mokgeief  and  a 
Jury,  on  the  2d  and  4th  days  of  December,  1861. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Oourt* 

Edgeer  8.  Van  WiiMe^  for  defendants,  (appellants,)  as 
to  the  point  that  the  damages  claimed  were  not  the  neces* 
sary  »id  natural  result  of  any  breach  of  the  contract,  cited 
Griffin  y.  Colver^  (16  ST.  T.  E.,  489,)  Masterton  v.  Mayor^ 
Ac.,  (7  Hill,  61,)  Blanchxird  v.  Ely,  (21  Wend.,  342 ;)  2  Pars. 
on  Oont.,  432,  467;  1  Ohit-  PL,  332,  370,  395;  BedM  v. 
PotveS,  (IS  Barb.,  183 ;)  Crain  v.  Petri,  (6  Hill,  522 ;)  Viner*8 
Abt.,  Damages;  1  Ohit. PL,  370;  LoJcery.  Damon,  (17  Pick., 
284,(  Peters  v.  Whitney,  (23  Barb.,  24,)  Blanchard  v.  Ely, 
(21  Wend.,  342 ;)  and  see  13  Wend.,  611 ;  4  Sandf.,  514 ; 
3  E.  D.  Smith,  144. 

It.  E.  B^dhdegj  for  plaintilf,  (respondent) 

Br  THE  OoiTBT — BoswoBTH,  Oh.  J.  The  Jury  rradered 
a  i^erdipt  in  fiAvoc  of  the  plaintiff  for  $108 J5.  This  is 
made  up  of  75  oentti  extsa  ^ixe,  $8  for  plaintiff's  expenses, 
at'  $2  a  day,  for  four  days^  in  Philadelphia,  and  $100  for 
the  loss  of  profits  in  his  business,  four  days,  at  $25  pec 
day- 

The  plaintiff  testifies  that  he  seeeived  a  telegraidi  des- 
patoh  to  meet  a.  party  ia  PhUadelphia  befoce  seven  o'clock 
p.  ifi.,  of  a  day  named.  That,  by  reason  of  not  being  car- 
lied  ia  the  train  for  which  he  had  bought  a  ticket,  he 
amved  then  about  half-past  nine.    Hia  testimony  is :  "I 
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had  to  remain  there  till  Saturday,  beiiig  too  late  to  meet 
the  party  that  evening;  the  next  morning,  about  ten 
o'clock,  I  went  to  the  place  to  see  the  parties,  but  I  could 
not,  on  account  of  a  death  that  took  place  the  night  pie- 
yious, — so  I  was  informed  by  the  laWyer." 

Again,  he  says,  that  he  went  to  negotiate  a  loan  on 
some  property  in  that  place  which  had  been  **  willed"  to 
him.  His  testimony  is :  '*  That  is  what  I  went  for ;  I  had 
been  there  before,  trying  to  do  so,  and  the  parties  agreed 
to  loan  the  money,  and  I  was  to  go  there  that  afternoon 
and  get  it ;  we  had  seen  each  other  previous,  and  they 
telegraphed  me  to  meet  them ;  the  name  of  the  man  was 
Lyons ;  *  *  he  never  loaned  it ;  I  stayed  in  Philadelphia 
till  I  got  money  to  go  home ;  I  would  have  gone  before  if 
I  had  had  the  money." 

There  is  no  proof  nor  any  ground  for  presuming  that 
the  plaintiff  would  have  seen  the  parties  on  the  day  he 
reached  Philadelphia,  if  he  had  arrived'  at  seven  p.  h., 
instead  of  nine  and  a  half  p.  H.  If  a  death  in  the  £Eunily 
of  those  parties  occurred  that  evening,  (the  only  evidence  of 
which  was  hearsay,)  and  for  that  reason  he  could  not  see 
them  the  next  day,  there  can  be  no  presumption  that  he 
could  have  seen  them  between  seven  and  nine  and  a  half 
p.  H.  of  the  previous  evening.  He  does  not  appear  to 
have  made  any  effort  to  see  them,  and  relied  on  the  infonn- 
ation  of  some  one,  which  may  have  been  incorrect  He 
failed  to  procure  the  loan  he  went  to  negotiate.  He  con- 
eedes  he  did  not  remain  four  days  on  that  business,  and 
does  not  state  on  what  day  he  ascertained  that  qo  loan 
could  be  procured.  He  says  he  would  have  returned 
sooner  if  he  had  had  money  to  pay  his  expenses  there  and 
home. 

Without  any  proof  that  he  could  have  seen  the  parties 
he  went  to  see  on  the  day  of  his  arrival,  provided  he  had 
arrived  at  seven  instead  of  nine  and  a  half  p.  h.  ;  without 
any  proof  that  he  failed  to  procure  a  loan,  by  reason  of 
his  later  arrival,  and  without  proof  as  to  when  he  first  saw 
those  parties  and  ascertained  that  no  loan  would  be  made, 
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be  leoovers  $100  for  the  loss  of  profits  in  his  business,  for 
four  days,  and  eight  dollars  for  his  expenses  those  fonr 
days,  at  $2  per  day. 

He  admits  he  did  not  attempt  to  borrow  the  small  sum 
necessary  to  pay  his  expenses  there  and  pay  his  passage 
home,  nor  suggest  that  there  was  any  difl9culty  in  the  way 
of  his  borrowing  it,^if  he  had  desired  to  do  so. 

While  his  delay  there  was  caused  by  no  necessity,  and 
was  continued  merely  because  he  preferred  to  wait  until 
he  received  money  from  New  York',  rather  than  borrow  it 
there,  he  cannot  subject  the  defendant  to  the  loss  of  his 
accustomed  profits  in  his  business.  There  is  not,  in  such 
a  case,  any  necessary  or  natural  connection  between  such 
loss  and  the  failure  of  the  defendant  to  carry  him  to  Phila- 
delphia in  the  train  for  which  he  purchased  his  ticket 

On  the  evidence,  as  it  stands,  he  was  not  entitled  to 
recover  the  item  of  $100,  (loss  of  profits,)  nor  his  expenses 
for  four  days,  at  $2  per  day. 

Without  proof  that  the  parties  he  went  to  see  would 
have  seen  him  on  the  day  of  his  arrival,  provided  he  had 
been  there  at  seven  p.  m*,  and  in  that  event  he  would 
have  returned  the  same  evening  or  the  next  day,  it  is  dif- 
ficult to  perceive  on  what  ground  he  can  recover  anything 
for  loss  of  expenses. 

In  this  view  the  verdict  is  against  evidence  and  the  law 

of  the  case,  as  stated  in  the  charge  of  the  Judge,  and  the 

judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event  {Knapp  r.  Curtis^ 

9  Wen4.,  60.) 
Ordered  accordingly. 


JoHif  H.  Whitb,  Plamtiff  and  Bespondent,  v.  Fbytok 
and  FsAiirE  JAUDOEr,  Defendants  and  Appellants. 

Where  a  stock  broker,  without  disclosiDg  his  principal,  or  the  hd  that  he  acts 
as  broker,  contracts  to  purchase  stock,  aad  deposits  with  the  other  partj 
to  the  contract  merelj  as  securi^  for  its  performance^  money  whidi  ha 
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reoeiTed  from  his  priacipal  for  the  pui^^oee^  taeh  coDiraeting  ptf^i  mi 
^▼ing  parted  witii  eaythin^  on  the  faith  of  the  depoaiti  ceanot|  irhea 
sued  by  the  principal  to  recover  back  the  deposit^  set  off  a  debt  due  to  him 
from  the  broker,  ^arbour,  J.,  dissented.) 

(Before  Bosworth,  Ch.  J.,  Movell  and  Barbour,  J.  J.) 
Heard,  AprU  11,  1862;  decided,  June  28,  10(32; 

This  was  an  appeal  by  the  defendaBts  fiom  a  judgment 
la  favor  of  the  plaintiff,  enteied  upon  the  leport  of  S.  P. 
DTash,  JEaq^t  Befiaree,  before  whom  the  eause  wae  tried. 

On  the  18th  of  July,  1861,  &  Drap€i%  the  broker  of  Wbite» 
the  ^aintlff,  gave  the  defendants,  who  were  also  stoek. 
tookers,  a  written  order,  as  follows : 

^  TXvw  ToEX,  18th  July,  ISffiL 
'^  HesBrs*  FffrroK  and  Fbajte  JAimoir : 

"  Please  buy  one  hundred  (100)  shares  of  Ohiea^  nsui 
Book  Island  and  two  hundred  shares  of  Oleveland  and 
Toledo,  botii  buyer  60,  for  account  and  rid:  of 

'*  8-  Dr.,  per  J.  H.  D. 
**  This  order  good  untal  countermanded.'' 

On  the  same  day  the  defendants  made  an  agreement  for 
the  purchase  of  100  shares  of  Ohicago  &  Bock  Island, 
notified  Draper  of  the  purchase,  and  requested  ten  per 
cent  deposit.  Draper  obtained  the  ten  per  cent  fiom  the 
plaintiff,  and  paid  it  to  the  defendants  aa  security  to  the  sd- 
ler  on  the  purchase.  No  purchase  was,  in  fact,  made  by 
the  defendants,  but  a  contract  to  purchase  and  to  reodve 
within  sixty  days  at  the  buyer's  option. 

On  the  3l8t  August  the  contract  was  closed  by  Draper, 
by  the  plaintiff's  order,  at  a  loss,  leaving,  however,  out  of 
the  $1,000,  a  balance  of  $613.38  in  the  defendants'  hands,^ 
to  recover  which  the  action  was  brought. 

The  defendants  claimed  to  set  off  a  debt  due  from  Drar 
per  to  them,  which  more  than  exhausted  the  balance  in 
their  handiB. 

The  Beferee  overruled  the  set-off,  and  reported  in  frvor 
of  the  plaintiff  foe  the  ML  amount  of  the  balance  aad 
interealU 
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It  did  not  appear  that  at  any  time  Draper  disclosed,  or 
the  defendants  knew  that  he  was  the  plaintiff  *&  broker,  or 
that  the  $1,000  was  his  money. 

Clarksan  N.  Potter^  for  defendants,  appellants. 

L  Plaintiff  had  no  right  of  action.  The  action  should 
be  by  Draper. 

IL  And  the  pSuol  evidence  to  show  that  Draper  was  an 
agent,  was  evidence  to  contradict  what  the  writings  say, 
and  therefore  inadmissible.  (jYetocomi  v.  Olark^  1  Denio, 
4229 ;  Fenliy  v.  Stewart,  5  Sandf.,  101.) 

in.  In  any  event  defendants  were  entitled  to  prove  the 
offiBBt  they  claimed.  / 

Where  one  deals  with  another,  on  behalf  of  a  third 
person,  the  person  dealt  with  has  a  right  to  set  i>ff,  when 
called  on  by  snch  third  person,  any  claim  whidi  he  may 
have  against  the  agent.  (Story  on  Agency,  ^^^90*  404, 
420,  423;  Paley's  Agency,  by  Donl.,  ppu  325,  151;  1 
Parsons  on  Oontracts,  53.)  And  this  whether  the  amoant 
to  be  set  off  was  due  when  the  credit  was  given  the  agent, 
or  subsequently.  For  the  principal  derives  his  rights 
through  his  agent,  and  stands  in  his  stead.  (Authorities 
cited ;  Charge  v.  Glaggett,  7  Term  B.,  359 ;  Babone  v.  WU- 
UamSf  Id.,  361;  Lime  Bock  Bank  v.  PZimjpton,  17  Pick., 
159 ;  Hogan  v.  Sharh,  24  Wend.,  458.) 

IV.  Nor  does  defendants  being  stock  brokers  affect  this 
rule,  for  the  course  of  dealing  among  stock  brokers  is  not 
as  brokers,  but  as  principals.  {ChUd  v.  MorUyy  8  Term 
fi.,  614.) 

Jeremiah  Larocque,  for  plaintiff,  respondent. 

L  It  was  competent  for  plaintiff  to  prove  that  the  writ* 
ten  order  from  Draper  to  defendants  was  in  fact  given  for 
plaintiff's  account  and  benefit.  This  did  not  contradict 
the  order.  {Qunn  v.  Cantinef  10  Johns.,  387;  Dfgkere  v. 
Taumsend,  24  N.  Y.  E.,  57.) 

U.  Plaintiff  could  sue  in  his  own  name,  although  the 

defendants  had  not  previously  known  him  as.  j2^e  principal 
Sosw.-— YoL.  IX.       63 
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in  the  transactiooi.  {DA  mnd  Hud.  Canal  Ca.  t.  WeMinter 
Co.  Bankj  4  Denio,  97,  and  cases  cited ;  WhiU  t.  Chouteau, 
10  Barb.,  202,  and  cases  dtod,  p.  204 ;  1  Ghitly's  Pleadiiijf, 
7,  8,  9,  marg.  fols.,  and  cases  cited  in  notes ;  Tiseher  t. 
Tates,  11  Johns.,  23 ;  Tate9  r.  Foot,  12  Id.,  1.) 

in.  If  plaintiff  could  sue  in  his  own  name,  tiieie  was, 
of  course,  an  end  of  any  right  of  set-off.  (2  B.  Sw,  354, 
maig.  i>age ;  Oode,  ^  150.) 

lY.  Defendants,  neither  by  their  answer  nor  offer  of 
evidence,  sought  to,  nor  could  they,  assert  or  maintam  any 
right  of  lien  upon  the  balance  of  this  special  deposit,  for 
tbe  prior  indebtedness  of  Drapw  to  them. 

1.  A  stock  broker,  as  such,  has  no  graeral  lien  upon 
anything  whidb  has  not  been  specifically  pledged  to  Mok. 
(Bussell  on  Faet<Mrs  and  Brokers,  193  and  194,  and  esses 
dted ;  32  Law  Library,  K  S.,  127, 128.) 

2*  Even  in  sa^  cases,  the  right  of  lien  exists  enly  in 
regard  to  diums  arising  out  of  the  same  factorship,  bank* 
ing  or  insurance  business.  It  does  not  exist  in  regard  to 
indebtedness  not  connected  with  tiiat  business*  (Oom  on 
lies,  200^  277 ;  18  Law  Library,  N.  &,  172, 182;  Smith's 
Mer*  Law,  310;  1  Law  Library,  N.  8.,  202;  WMni  v. 
Oo%M,  3  Esp.  N.  P.  B^  268 ;  HoughUm  v.  Matthews,  3  Bok 
^  Pul.,  485;  Lanym  v.  Nanchmrd,  2  Camp.  B.,  597;  1 
Oondy's  Marshall,  301.) 

y.  Tbfb'  spvidenee  as  to  defendants'  prior  knowledge,  that 
the  otdeia  giyen  by  Draper  were  not  for  lus  own  aceomtf 
haviag  been  withdrawn,  the  exception  faUs,  taken  by  the 
defendants ;  but  if  it  had  not  been  withdrawn,  al^ugh 
unneeessary,  it  would  have  been  admissible* 

YI*  Defendants'  c^er  of  proof  that  they  understood  the 
order  tcr  be  for  Draper's  own  account,  and  had  no  Botioe 
to  the  contrary,  was  irreleyant  and  inadmissible. 

yn»  Hie  evidence  of  usage  of  brokers  in  New  Taik, 
was  also  entkely  irrelevant  and  inadmissible.  {Bofion  v. 
Morgan,  19  N.  Y.  B.,  170.) 

VJULL  Hie  exception  to  the  Beferee's  not  finding  whether 
Ae  otdor  wasrer  not  given  by  Draper  as  an  eir&st  on  his 
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own  personal  account,  wiQioat  notice  or  knowledge  of 
any  agency,  is  not  well  taken.  He  did  find  that  it  was 
for  plaintiffs  account;  and  the  question  of  knowledge 
was  immaterial. 

MoiinELL,  J.  That  Draper  was  in  fact  the  broker  of  the 
plaintiff;  was  employed  by  him  to  make  the  purchase;  and 
that  the  plaintiff  furnished  the  $1,000  deposit,  is  concededL 
The  defendants  claim  of  set-off  rests,  in  Draper's  having 
given  the  order  in  his  own  name,  and  his  furnishing  the 
money  as  his  own,  without  disclosing  his  principal.  The 
elen^ntary  writers  make  a  distinction  between  factors  and 
broke]*s.  The  latter  are  described  as  persons  employed  to 
make  bargains  and  contracts  between  other  persons  in 
matters  of  trade,  for  a  compensation  commonly  called 
brokerage ;  while  the  former  is  intrusted  with  the  property 
which  is  the  subject  of  his  agency.  (1  Parsons  on  Oon- 
tracts,  78 ;  Story  on  Agency,  §  28.)  Pisirsons  says,  (vol.  2, 
p.  2o0,)  a  broker  being  one  to  whom  goods  are  not 
intrusted,  and  who  usually  and  properly  sells  in  the  name 
of  his  principal,  and  who  is  understood  to  be  only  an 
agent.  Whether  he  sells  in  his  own  name  or  not,  he  stands 
only  on  the  footing  of  an  agent ;  and  hence,  he  says,  if 
an  action  be  brought  by  the  agent,  in  his  own  name,  for  a 
debt  due  to  his  principal,  the  defendant  may  set  off  a  debt 
due  firom  the  principal.  And  Story  says,  (^  28,)  if  a  broker 
sells  the  goods  of  his  principal,  in  his  own  name,  (without 
any  special  authority  to  do  so,)  inasmuch  as  he  exceeds 
hik  authority,  the  principal  will  have  the  same  rights  and 
remedies  against  the  purchaser,  as  if  his  name  had  been 
disclosed  by  the  broker. 

The  right  to  set  off  a  debt  against  the  factor  when  the 
principal  is  not  disclosed,  arises,  first,  from  the  factor's 
hmrmg  the  goods  in  his  possession,  and,  second,  from  his 
general  lien.  In  the  case  of  br(^ers,  with  the  single 
exception  of  insurance  brokers,  a  general  lien  does  not 
exist  (Bussell  on  Factors,  19S.)    And  it  is  only  in  virtue 
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of  this  general  lien  in  foivor  of  factors,  that  they  have  tho 
right  to  dispose  of  the  property  as  their  own. 

The  $1,000  deposit  was  as  security  that -the  contract  of 
purchase  would  be  fulfilled.  It  was  to  indemnify  the 
defendants  against  loss,  if  Draper  should  fail  to  comply 
.  with  the  terms  of  the  contract.  It  could  be  held  for  that 
purpose,  and  for  no  other.  Upon  Draper's  failing  to  com- 
plete the  purchase,  it  could  be  retained  to  meet  any  loss 
occasioned  by  a  depreciation  of  the  stock.  In  this  case  it 
was  so  used  to  the  extent  of  $386.62. 

The  defense  of  set-off  of  a  debt  against  Draper  was  pro- 
perly overruled.  iS'either  under  the  Revised  St-atntes,  as 
a  set-off,  nor  under  the  Oode,  as  a  counterclaim,  oohld  it 
be  allowed.  It  did  not  exist  in  favor  of  the  defendants 
agmnst  the  plaintiff.  (3  £.  S.,  (5th  ed.,)  635,  Code,  ^  150.) 

The  transaction  constituted  Draper  the  broker  of  the 
plaintiff,  and  it  is  immaterial  whether  he  made  the  con- 
tract in  his  own  name  or  in  the  name  of  his  principal.  He 
had  no  general  lien  on  the  plaintiff's  money  which  gave 
him  a  right  to  dispose  of  it  to  the  plaintiff's  prejudice; 
and  so  long  as  the  defendants  parted  with  nothing,  made 
no  new  advance  upon  the  contract  or  upon  the  moneys 
deposited  aa  s^urity,  they  acquired  no  right  to  absorb  the 
plaintiff's  money  in  extinguishing  a  debt  due  from  Draper 
to  them. 

It  was  not  necessary  to  prove  that  Draper  was  the  plain- 
tiff's broker.  The  transaction  itself  sufficiently  characte^ 
ized  the  nature  of  his  agency,  and  the  existence  of  the  &ct 
of  agency^  whether  known  to  the  defendants  or  not,  wotld 
deprive  the  defendants  of  the  right  to  retain  the  plaintiffs 
money  to  pay  Draper's  debt. 

Any  evidence,  therefore,  tending  to  show  that  the 
defendants  were  informed  for  whose  account  the  order  was 
given,  was  immaterial,  and  its  admission  under  objection 
was  error. 

The  subsequent  withdrawal  of  this  evidence,  however, 
.  by  the  plaintiff,  cured  the  error. 
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The  defendants  have  no  equity.  They  lost  nothing,  and 
should  not  gain  anything  from  a  third  and  innocent  party. 

I  see  no  reason  for  disturbing  the  judgment.  It  must 
therefore  be  affirmed. 

BoswoBTH,  Ob.  J.  Bussell,  on  Factors  and  Brokers, 
states  the  law  to  be,  that  only  one  class  of  brokers  possess 
tibie  right  of  general  lien  posse£(sed  by  factors,  (pp.  191, 
196.)  That  class  consists  of  insurance  brokers.  I  find  no 
case  which  holds  that  a  stock  broker  possesses  this  right. 
Hie  Justice  and  equity  of  the  case  are  with  the  plaintiff, 
and  I  am  unwilling  to  rfiverse  a  judgment  which  is  just 
in  itself,  without  any  authority  to  justify  the  reversal, 
especially  when  the  judgment  is  supported  not  only  by 
its  intrinsic  Justice,  but  by  standard  writers  upon  elemen- 
tary law. 

Babboub,  J.  (dissenting.)  It  is  quite  clear,  upon  the 
testimony,  that  the  funds  furnished  to  the  defendants  by 
Draper,  to  be  used  as  security,  were  not  the  identical 
$1,000  which  had  been  sent  to  the  latter  by  the  plaintiff; 
Draper  having  given  his  own  check  to  the  defendants  for 
a  much  larger  amount,  out  of  which  the  $1,000  was  to  be 
taken  and  applied  by  them,  and  having  deposited  to  his 
own  credit,  or  otherwise  appropriated  the  funds  transmit- 
ted to  him  by  the  plaintiff.  The  plaintiff,  therefore,  is  not 
entitled  to  recover  the  specific  funds  deposited,  as  in  an 
action  of  replevin,  or  for  the  delivery  to  him  of  personal 
property  of  which  he  is  the  owner,  and  which  is  unlaw- 
fully detained  from  him.  If  he  has  any  standing  in  Oourt 
to  recover  the  money  deposited  by  Draper,  it  must  be  by 
virtue  of  his  right  to  claim  the  substituted  fund.  It  may 
be  added  here,  that  the  finding  of  the  Beferee  to  the  effect 
that  the  $1,000  placed  in  the  hands  of  the  defendants  by 
Drai>er  was  the  same  money  which  was  received  by  him 
fiom  the  plaintiff  is  erroneous,  the  evidenoe,  which  is 
entirely  uncontradicted,  showing  that  it  was  not  the  same. 
He  has  also  erred  in  finding,  as  a  fact,  that  the  deposit 
was  made  with  the  defendants  when  the  order  was  given. 
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instead  of  ai  the  time  the  ertatement  of  the  purchase  was 
mdeced  by  fliem.  As  these  questions  of  &cU  particiilar^ 
the  former^  may  bc^  of  importance  if  &e  ease  should  be 
taken  to  the  Oourt  of  dernier  resort,  I  think  that,  under 
the  defendants'  exceptions,  the  General  Term  should 
reverse  the  judgment  and  direct  a  new  trial  for  tMs  reason. 

Upon  the  trial  the  defendants  offered  ervidenee  to  prove, 
first,  that  in  receiying  the  order,  the  defendants  imdenrtood 
atke  order  to  be  for  Draper's  account,  and  his  only,  waA 
that  they  had  no  notice  or  information  to  the  oontmry 
until  after  this  action  was  commenced;  second^  tiiat  ^ 
the  uniform  and  established  usage  and  <xistom  of  brokers 
and  dealers  in  stock  in  the  €ity  of  New  York,  the  pui^ 
chaser  and  seller  are  uniformly  regarded  and  treated,  eadi 
by  the  other,  as  principal,  and  as  making  any  sale  and 
purchase  on  his  own  account,  unless  at  the  time  of  giving 
the  order  he  declares  the  same  to  be  for  the  account  of 
some  other  person  named  by  him ;  and,  third,  that  at  the 
time  the  order  was  given.  Draper  was  indebted  to 
the  defendants  in  a  sum  exceeding  $9,000,  which,  at  the 
time  of  the  trial,  was  still  due  and  unpaid.  The  testimony 
in  each  case  was  objected  to  by  the  counsel  for  the  plain- 
tiff, and  excluded  by  the  Beferee,  whereupon  the  defend- 
ants duly  excepted. 

The  exclusion  of  the  evidence  thus  offered  was  errone- 
ous in  each  instance.  The  proof  of  the  non-disclosure  of 
the  name  of  the  plaintiff,  and  of  the  custom  of  brokers, 
was  not  (^ered  for  the  purpose  of  invalidating  the  order, 
or  changing  the  effect  of  the  terms  employed,  but  to 
support  it  by  removing  any  ambiguity  that  might  have 
been  supposed  to  exist,  involving  the  intentions  of  the 
parties,  by  reason  of  the  relation  which  had  been  proved 
between  the  plaintiff  and  Drajper,  and  was  therefore  admisr 
sible.  It  was  upon  this  principle  that  the  Oourt  held,  in 
Child  T.  MorUjf,  (8  Term  £.,  614,)  that  the  fact  as  to 
whether,  by  the  general  usage  of  the  Stock  Exchao^ 
brokers  contacting  for  the  sale  of  stocks,  and  not  disclo^ 
ing  the  names  of  their  principals,  were  oonsideied  as 
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impliedly  pledgii^  their  own  credit  for  tke  fiilthfiil  pet- 
l6ziD«Doe  of  the  contract,  msay  be  proven. 

So,  too,  as  to  the  evidence  of  Draper's  indebtedness  to 
the  defendants.  It  is  true  that  an  unknown  principal  may 
ceeov€r  for  goods  sc4d  by  his  agent,  and  will  be  liable, 
when  discovered,  for  goods  purchased  by  him ;  bnt,  when 
^be  name  of  the  principal  is  not  disdoaed^  that  is  so  only 
in  cases  where  he  assumes  the  UabiUties  and  obligations 
of  his  Mfg&att  and  stands  in  his  place.  Whem  a  principal 
IMcmite  liiiiagent  to  deal  as  apparent  principal,  and  after- 
wardto  intervenes,  the  person  dealing  with  sodh  agent  is 
entitled  to  be  placed  in  the  same  situation  as  if  the  agent 
liad  been  the  real  contracting  party,  and  is  entitied  to  the 
same  defense,  whether  it  be  by  payment  or  setK>ff,  as  he 
would  have  been  entitled  to  against  the  agent  and  appa- 
rent principal,  had  there  been  no  such  intervention.  {Carry » 
HinchUffe,  4  B.  &  0.,  547 ;  Gwrdon  v.  EUis,  2  Oom.  B.  B., 
821 ;  George  v.  Clagetty  7  Term  B.,  SS9 ;  B4xbone  v.  Wilr 
Uams^  Id.,  360,  n.;  Tucker  v.  Twiker,  4  B.  &  Ad.,  745; 
Isberg  v.  Bawieu^  22  L.  &  Bq.  B.,  551 ;  Hogan  v.  Shorb^ 
24  Wend.,  458 ;  Story  on  Agency,  %%  390,  «04,  420,  423 ; 
Paley  on  Agency,  151,  325 ;  1  Parsons  on  €ont.,  53.)  And, 
in  tUs  case.  Draper  so  dealt  with  the  defendants  as  to 
exdnde  the  idea  that  he  acted  as  agent  for  another  peiv 
«on.  It  is  not  a  mere  .question  of  lien ;  but  the  defense  of 
the  defendants  rests  upon  their  right  to  oflset  a  demand 
which  they  had  against  the  person  widi  whom  they  dealt, 
la  liquidation  of  a  balance  that  otherwise  would  have  been 
doe  from  them  to  him,  according  to  the  conditions  oi  the 
eeofaraet  between  Aem. 

It  may  properly  be  said,  too,  that  although  the  defendants 
are  called  brokers,  they  did  not  act  simply.  If  at  all,  as 
brokers,  in  the  restricted  sense  in  wMch  that  term  is  used  in 
the  books;  that  is,  as  applied  to  persons  who  are  mecely  go- 
betweens  for  the  parties  in  infterest,  within  the  knowledge 
of  such  parties,  making  their  bargains  for  them,  selliug  by 
samples,  &c,  and  never  having  the  properfcy  in  their  pos* 
iseMsioD,  nor  meddling  with  its  proceeds.    Here  the  defend* 
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aDts,  under  Draper's  directions»  did  all  this ;  and  nuif, 
therefore,  be  ccmfiidered,  with  reference  to  this  transaiv 
tion,  as  faetonu 

Tfaeadmisaion  of  parol  eyid^ice  to  show  tiiat  the  j^aia- 
tifff  was  the  real  party  in  interest,  althoogh  that  fact  wai 
not  disdoaed  to  the  defendants,  seem  also  to  hare  been 
erroneous,  the  only  object  and  effect  of  it  being  to  contra- 
dict the  written  order,  which  directs  the  defnidants  to  piu> 
chase  the  sto<^  for  the  account  and  risk  of  Draper,  and 
the  bought  and  sold  note,  furnished  to  DrapeiMt  the  time 
the  $1,000  was  advanced,  which  declares  upon  its  faoe 
that  the  stock  was  purchased  for  his  account  and  lisL 

The  judgment  should  therefore  be  reversed,  and  a  new 
granted. 

Judgment  affirmed. 


The  Mayob,  &c.,  op  the  City  of  New  York,  Plamtiffl 
and  Sespondents,  v.  The  Exchange  Fibe  Insubakgb 
Ck)MPAKT,  Defendants  and  Appellants. 

1.  !nie  Oorpormtion  of  the  City  of  New  York,  with  the  ooDBent  of  the 
coansel  to  the  Corporation^  siaj  appear,  in  actions  to  which  they  an 
partiefl,  bj  other  attomeya  of  record,  and  other  oounseL 

2.  Under  a  lease  of  Tacant  ground,  at  a  nominal  rent,  with  covenants  on  the 
part  of  the  lessees  to  erect  a  yaluable  building  of  a  permanent  nature,  and 
at  the  expiration  of  the  term  to  surrender  the  premises  in  as  good  ooo- 
dition  tt  reasonable  use  and  wear  wiU  permit^  damages  by  the  elements 
excepted,  and  with  no  reservation  of  a  right  to  remove  the  building,  w^ 

.    building  belongs  to  the  lessors,  at  the  expiration  of  the  term,  and  they 

then  have  an  insurable  interest  therein. 
'3.  Where  a  building  was  originally  constructed,  and  several  times  used,  for 
-    the  purposes  of  an  exhibition  of  industry,  or  fair ;  and  the  defendant^ 

knowing  its  nse,  had  several  times  insured  its  owners  or  lessees  in  respect 

to  it,  and  the  plaintiffs,  subseqoenUy  becoming  its  owners,  procured  the 

defendants  to  insure  them  in  respect  to  it : 
J5eU,  that  the  plaintiffs  had  a  right,  after  obtaining  such  insurance,  to 

occupy  and  use  the  building  for  the  same  purposes ;  but^  that,  if  it  was  used 
than  as  a  mere  place  of  exhibition,  or  was  so  oocopied  or  ssai 
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as  to  render  the  hazard  greater  at  the  titae  of  the  fire  than  when  the 
insurance  was  effected,  the  plaintiffs  were  not  entitled  to  recover  thereon^ 
Held  furffier^  that^  in  the  plaintiffs'  action  upon  the  policy  issued  to  them, 
evidenoe  of  the  former  insurances  was  admissible  as  tending  to  show,  in 
connection  with  other  &ots,  that  tlie  defendants  wefe  aware  of  the  general 
purposes  for  which  the  building  was  used,  and  designed  to  assume  a  risk  of 
the  same  character. 
4.  An  exception  to  a  refusal  to  charge  as  requested  cannot  be  sustained, 
where  the  case  states  that  the  Judge  refused  to  give  the  instructions 
requested,  except  so  &r  as  they  were  embraced  in  the  charge  which  was  in 
Act  given,  but  does  not  state  the  whole  of  the  charge  given,  so  as  to  make 
it  appear  that  the  request  was  actually  disregarded. 

(Before  Bosworth,  Gh.  J.,  Barbour  and  Moxell,  J.  J.) 
Heard  April  11,  1862 ;  decided  June  28,  1862. 

Tms  action  was  bronght  upon  a  fire  insnranoe  policy, 
iflsaed  by  the  defendants  to  the  plaintiffs,  in  1868,  upon 
**  the  iron  and  glass  building  in  the  Oity  of  New  York, 
known  as  the  Crystal  Palace,  on  Beservoir  square,  the  far* 
mtofe  and  fixtures  lately  owned  by  the  Association  for  the 
Bxhibition  of  the  Industry  of  all  Nations,  and  the  pro- 
perty of  exhibitors  remaining  in  the  said  building.'' 

When  the  cause  was  called  for  trial,  before  Mr.  Justice 
WooBBCTPF,  and  a  Jury,  on  the  21st  of  May,  1861,  the 
counsel  for  the  defendants  moved  to  strike  the  same  firom 
the  calendar,  or  to  dismiss  the  complaint,  on  the  ground 
that  the  attorney  of  the  plaintiff,  of  record,  was  not  the 
eounsel  to  the  Oorporation,  nor  in  any  way  connected  with 
the  law  department  of  the  city,  and,  therefore,  that  the 
plpntiffs  were  not  legally  represented  before  the  Oourt ; 
which  motion  was  overruled  and  an  exception  taken. 

The  following  facts  were  established  by  the  pleadings, 
and  by  the  evidence  given  on  the  part  of  the  plaintiffii 
upon  the  trial : 

On  the  23d  of  March,  1852,  the  Mayor,  Aldermen  and 
Ck>mmonalty  of  the  City  of  New  York,  then  being  the 
owners  in  fee  of  the  lot  of  ground  in  the  city,  known  as 
Beservoir  square,  by  their  indenture,  leased  the  said  pre^ 
fiises  to  Edward  Biddle  and  his  associates,  for  the  term 
of  five  years,  if  required  and  used  by  them  for  the  purpoi|9 
mentioned  in  the  lease,  or,  if  not,  then  for  such  period,  not 
Bofiw,— V^oL.  DL       54 


^ 


OASBS  IN  THE  SUraBIOS  OOUBT. 

The  Mtyor,  km^  of  N.  T.  t.  The  Ezcfaange  Fire  Inauraooe  Oompeitjc. 

exceeding  five  years,  fl&  they  might  use  the  same,  at  an 
'annaal  rent  of  one  dollar,  in  quarter-yearly  payments, 
whereon  to  erect  a  building  of  iron  and  glass,  of  a  certain 
description,  for  the  purpose  of  a|i  Industrial  Exhibition  of 
all  Nations.  The  lease  provided  that  the  price  of  admis- 
sion to  the  building,  for  individuals,  should  at  no  time 
exceed  fifty  cents,  and  that  in  case  of  default  in  payment 
of  rent,  or  in  any  of  the  covenants,  on  the  part  of  the 
lessees,  the  lessors  might  re-enter  and  remove  all  persons 
from  the  premises ;  and  the  lessees  covenanted  and  agreed, 
in  said  lease,  that  they  would  erect  such  building  and 
charge  no  more  than  fifty  cents  for  admission,  and  that, 
at  the  expiration  of  the  term  they  should  quit  aod  surren- 
der the  demised  premises  in  as  good  state  and  oonditton 
as  reasonable  use  and  wear  thereof  would  permit,  damages 
by  the^elemeuts  excepted.  « 

The  building,  a  oostly  structure,  of  a  permanent  char- 
acter, was  erected  by  the  lessees,  and  used  by  them  for 
the  purposes  mentioned  in  the  lease,  for  some  time.  In 
December,  1854,  John  H.  White  was  appointed  by  the 
Supreme  Oourt,  Beceiver  of  the  property  of  the  association, 
including  their  interest  in  the  Orystal  Palace  buUding,  and 
ent^^  into  possession.  In  the  fall  of  1856  the  American 
Institute  was  permitted,  by  the  Beceiver,  to  hold  a  fair  in 
it,  for  six  or  eight  weeks,  and  again  in  1857.  Sent  was 
paid  to  the  city,  according  to  the  provisions  of  the  lease, 
up  to  the  first  of  May,  1857. 

On  the  31st  of  May,  1858,  the  Comptroller  oi  the  city 
sent  an  officer,  with  some  policemen,  who  in  the  absence 
of  the  Beceiver  then  having  the  superintendence  of  the 
building,  took  possession  thereof,  and,  on  the  return  of 
that  person,  upon  the  same  day,  he  suirendered  the  pre- 
mises to  the  officer. 

In  June,  1858,  the  Oorporatlon  procured  fiom  the  defend- 
ants a  policy  of  insurance  against  fire,  upon  the  buikUDg, 
then  known  as  the  Crystal  Palace,  togetiier  with  the  fiunt* 
ture  and  fixtures  therein,  lately  owned  by  tJie  Associatioai 
ws  the  Exhibition  of  Industry  of  all  XTations,  for  aooonnt 
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of  whom  it  might  conoeni.  The  policy  covered  a  risk  of 
$5,000,  aad  contained  the  usual  clauses  in  regard  to  hazard- 
ous and  extra  hazardous  goods,  or  occupations,  requiring 
the  company's  consent  to  their  exercise  or  deposit,  to  be 
expressed  in  writing  in  or  upon  the  policy,  in  default 
whereof  the  policy  should  be  of  no  ^ect  In  October, 
1858,  the  building,  with  most  of  its  contents,  was  destroyed 
by  fire,  the  loss  upon  the  building  largely  exceeding  the 
amount  of  insurance  upon  it ;  and  j^ofs  of  sodi  loss  were 
duly  made  by  the  plaintiflTs. 

Upon  the  trial  the  plaintiffs  waived  all  daim  for  loss  on 
the  property  insured,  other  than  the  building  itself 

At  the  conclusion  of  the  plaintiffs*  evid^ice,  the  coun- 
sel for  the  defendants  moved  to  dismiss  the  complaint, 
which  motion  was  denied  and  the  decision  excepted  ta 

The  defendants  then  proved  that  the  plaintiffs  let  the 
premises  to  the  trustees  of  the  American  Institute,  two 
days  after  the  policy  was  issued,  and  that  the  fire  occurred 
while  they  were  in  possession  of  the  building,  with  their 
property  and  fixtures,  and  the  property  of  their  exhibitors. 

The  defendants  then  produced  testimony  showing, 
among  other  things,  that  at  the  time  of  the  loss  there 
were  in  the  building  a  number  of  articles  deposited,  and 
operations  carried  on,  as  a  part  of  the  exhibition,  which 
were  specified  in  conditions  of  the  policy  as  extra 
hazardous ;  and  evidence  was  also  given  tending  to  show 
tibAt  the  exhibition  of  the  Institute  was  then  an  unusually 
large  one,  and  that  the  quantity  of  steam  machinery,  &c., 
was  greater  than  in  former  years. 

The  plaintiffs  subsequently  offered  in  evidence  policies 
of  insurance,  which  the  defendants  had  issued  to  the 
Beceiver  of  the  property  of  the  Association  for  the  Exhibir 
tion  of  the  Industry  of  all  Nations,  before  the  plaintiffs 
took  poesesfflon ;  and  offered,  in  connection  with  these 
policies,  which  were  in  substantially  the  same  terms  as 
f^e  one  sued  on,  to  prove  that  the  exhibition,  at  the  time 
of  loss,  was  substantially  of  the  same  character  as  those 
which  were  had  during  the  life  of  such  former  policies. 
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To  all  this  evidence  the  defendants  objected,  but  their 
objection  was  overruled,  and  the  evidence  received. 

Exceptions  were  taken  by  the  defendants  to  sundry 
other  rulings  of  the  Judge  during  the  progress  of  th^ 
triaJl,  and  also  to  i>ortions  of  his  charge,  as  well  as  to  his 
refusal  to  charge  as  requested. 

The  Jury  returned  a  verdict  for  the  plaintiffs  for  tiie 
amount  claimed,  and  from  the  judgment  entered  thereon 
the  defendants  appealed. 

John  W.  EdfnondSt  for  defendants,  appellants. 

I.  It  is  not  ^competent  for  attorneys,  not  counsel  to  the 
Corporation,  to  prosecute  this  suit.  The  charter  and  ordi- 
nances of  the  city  devolve  on  the  counsel  of  the  OorporatioD, 
"  all  the  law  business  of  this  Corporation."  (1  Laws  of 
1857,  p.  882,  ^  26.)  An  attorney  may  always  be  called  on 
to  show  his  authority,  unless  there  has  been  an  acquies- 
cence in  his  appearance.  {Campbell  v.  Bristol  19  Wend., 
101 ;  99  Plaintiffs  v.  randerhiit,  4  Duer,  636 ;  King  of 
Spain  V.  Oliver ^  2  Wash.  C.  C.  E.,  429 ;  QiJlespuf$  Cas»^ 
3  Yerg.,  [Tenn.,]  325 ;  AUm  v.  Oreen,  1  Bailey,  [S.  O.J 
448 ;  McKiernan  v.  Patriek,  4  How.,  [Miss.,]  333 ;  West 
Y.  HotLStOHj  3  Harring.,  [Del.,]  16 ;  CartweU  y.  Menifee^  2 
Pike,  [Ark.,]  358.)  And  if  he  does  not  show  it  the  name 
of  the  party  may  be  struck  out.  {Maries  v.  Maries,  23 
Eng.  L.  &  Eq.,  221.)  Or  perpetual  stay  be  awarded.  (Camfh 
leU  V.  Bristol,  19  Wend.,  101.)  Or  the  suit  be  dismissed 
on  defendant's  motion.  {Frye  v.  Calhoun  Co.y  14  111.,  132.) 

Nor  can  an  attorney  delegate  his  authority.  Delegatm 
non  potest  delegare  ;  Ticarius  non  habet  vicarium,  (Broom's 
Legal  Maxims,  384 ;  Story  on  Agency,  ^^  13,  14,  24 ;  2 
Kent  Com.,  633 ;  Paley's  Agency,  175 ;  Kellogg  v.  Norris, 
5  Eng.  [Ark.]  B.,  18 ;  Matcliff  v.  Baird,  14  Texas  B.,  43.) 
Personal  trust  ^and  confidence,  which  cannot  be  delegated. 
{Hitchoook  V.  MeOehee,  7  Porter,  [Ala.,]  577 ;  Johnson  v. 
Cunningham,  1  Ala.,  249 ;  Tomlin's  Law  Diet,  Tit  "Atty.;" 
13  Edw.  L,  2  Westm.) 

And  this  is  a  public  office,  not  merely  ministerial,  and 
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cannot  be  delegated.  {Bamson  v.  Mayot^  &o.,  of  New  York^ 
24  Barb.,  226 ;  I/yneli  v.  Livingston^  8  Barb.,  463 ;  2  Seld., 
422.)  Moreover,  plaintiffs  being  a  corporation,  can  appear 
only  by  attorney  duly  authorized. 

n.  The  city  had  no  insurable  interest.  Such  interest 
to  the  amonnt  of  the  loss  claimed  must  be  averred  and 
proved.  (Pars,  on  Merc.  Law.  408, 507 ;  Howard  v.  Albany 
Ii^.  Co. J  3'Denio,  301 ;  Murdoch  v.  Chenango  Ins.  Co.,  2 
Oomst.,  210.)  A  mere  possibility  of  ownership  is  not 
enough.  (Pars,  on  Merc.  Law,  607 ;  Carter  v.  Sockett^  8 
Paige,  437  ;  Nibh  v.  American  Ins.  Co.y  1  Sandf.  S.  0.  B., 
551 ;  Laurent  v.  Chaduim  Ins.  Co.,  1  Hall,  44,  and  see  18 
Pick.,  419.) 

There  was  no  forfeiture  of  the  building  to  the  lessors, 
on  the  expiration  of  the  term,  by  reason  of  the  non- 
removal  of  the  building  during  the  term.  In  support  of 
this  point  the  counsel  cited  and  commented  on  the  follow- 
ing authorities,  as  showing  the  true  doctrine  of  forfeiture 
of  fixtures  by  an  outgoing  tenant.  {Penton  v.  Bohart,  2 
East,  88;  WeeUm  v.  Woodcock,  7  M.  &  W.,  14;  per  Ld. 
HoiiT  in  Poole's  Case,  1  Salk.,  368  ;  Prince  v.  Case,  10  Oonn. 
B.,  378 ;  Parker  v.  Bedfield,  Id.,  496 ;  King  v.  WUcoinb,  7 
Barb.,  265;  Smith  v.  Benson,  1  Hill,  176;  BnssM  v. 
Bichards,  1  Fairfield,  429 ;  Qodard  v.  Gould,  14  Barb.,  ^ 
662 ;  Mason  y.  Fenn,  13  111.  B.,  525 ;  Whiting  v.  Brastow, ' 
4  Pick.,  310;  Waihshorough  v.  Maton,  4  A.  &  E.,  884; 
Lawrence  v.  Kemp,  1  Duer,  365 ;  Holmes  v.  Treniper,  20 
Johns.,  29 ;  Doak  v.  WisweU,  38  Maine  B.,  569 ;  Fuller  v. 
Tdbar,  39  Id.,  519 ;  ilfo^  v.  Palmer,  1  Oomst.,  564 ;  Smith 
v.  Jenhs,  1  Denio,  580 ;  1  Oomst,  90 ;  Qodwrd  v.  Gould,  14 
Barb.,  662  ;  Tan  Ness  v.  Packard,  2  Pet.,  145 ;  Dubois  v. 
KeOey,  10  Barb.,  495 ;  Pemberton  v.  King,  2  Dev.,  376 ; 
Preston  v.  Briggs,  16  Verm.  E.,  124 ;  Curtiss  v.  Hoyt,  19 
Omn.  B.,  154 ;  Ombany  v.  Jones,  19  N.  Y.  B.,  238 ;  Grady 
on  Fixtures,  183;  35  Law  Lib.,  K  S.) 

m.  The  Oourt  erred  as  to  the  violation  of  the  condi- 
tions, both  in  the  charge  and  in  refusals  to  charge  as 
requested* 
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1.  This  is  not  an  equitable  action  to  reform  the  oontract, 
bnt  a  strietly  legal  action  to  enforce  a  contract  set  out  in 
"htBc  verba. 

And  the  only  question  is,  what  are  the  terms  of  tiie 
eontract,  and  have  they  been  violated  ? 

2.  In  order  to  arrive  at  the  terms  of  the  contract,  its 
language  is  fo  determine  where  there  is  no  ambiguity. 

In  insurance  law,  this  rule  is  very  rigidly  adhered  to. 
(2  Park  on  Ins.,  975;  Hobby  y.  Dana,  17  Barb.,  Ill ;  JSiBm 
y.  Thwmton,  26  Eng.  L.  &  Eq.,  238 ;  Mead  v.  N.  W.  Ins. 
Co.,  3  Seld.,  630 ;  7  Gray,  257  ;  Stokes  v.  Car,  37  Eng.-  L. 
&  Bq.,  661 ;  Wall  v.  E.  Biv.  Ins.  Co.,  3  Duer,  264 ;  see  also 
3  Gray,  583 ;  30  Penn.  B.,  316 ;  3  Dutch.,  134.) 

3.  In  this  policy  there  was  no  ambiguity.  It  is  an 
insnrance  on  the  building  described,  its  fixtures,  fhmituro 
and  contente,  and  not  a  word  as  to  any  use  that  was  to 
be,  or  might  be  made  of  it. 

The  risk  was  on  the  building,  &c.,  as  then  used,  and  as 
then  situated. 

And  the  insurance  was  to  protect  the  property  in  its 
then  condition. 

4.  There  was  also  a  large  increase  to  the  risk,  not  only 
beyond  tiie  condition  of  things  when  the  insurance  was 
made,  but  beyond  that  of  any  former  use  of  the  premises. 

Any  alteration  materially  increasing  the  risk  voids  the 
policy.  (2  Parsons  on  Mer.  L.,  604 ;  1  Dutch.,  78 ;  We$U 
faU  V.  H.  E.  Ins.  Co.,  2  Eem.,  289 ;  Glen  v.  Lewis,  20  Eng. 
L.  &  Eq.,  364 ;  S.  (7.,  8  Exch.,  607.)  And  it  was  out  of 
this  increase  of  risk  that  the  loss  occurred  in  this  case. 

5.  Yet  the  Judge  ruled,  that  the  plain  language  of  the 
contract  might  be  disregarded,  and  an  increase  of  the  risk 
be  set  aside,  by  evidence  of  the  manner  in  which  the  baild> 
ing  had  been  used  in  times  past. 

The  plaintift^  remedy,  if  any,  was  in  an  action  to  reform 
the  contract  (1  Story  Bq.  Jur.,  ^  162 ;  Wood  v.  Dwarris, 
11  Exch.,  493 ;  8.  C,  33  Eng.  L.  8s  Bq.,  514 ;  WkeeUon  v. 
HarHsty,  8  Ellis  and  BL,  232;  Lyman  v.  U.  Ins.  Co.,  i 
Johns.  Oh.  Bn  630.) 


NIW  TOEK— JUNE,  1882.  4St 


Tbe  Major,  ka,,  of  N.  Y.  y.  The  Exchange  Fire  Insurance  Compaiij. 

Bnt  even  in  snch  case  it  must  be  made  oat  by  proof  tbat 
goch  was  tihie  intention  of  ibe  parties  to  allow  sa<^  increase 
of  the  risk,  and  it  would  be  open  for  the  insurance  com- 
pany h>  show  that  they  had  no  such  intention,  whereas  it 
is  now  taken  for  granted,  without  proof,  that  they  had.  (1 
Btory  Eqt*  J.i  ^^  152, 158;  GiBespie  t.  Moan,  2  Johns.  Ch. 
Bm  586  ^  Lyman  y.  IT.  Jn^.  Oo*,  Id.,  630.) 

Now,  there  is  no  im>of  in  this  case  tiiat  the  insurance 
company  intended  to  assume  the  risk  of  another  exhibition 
hi  the  building.  It  is  a  mere  inference  from  a  former  use 
of  the  building. 

And,  at  all  events,  if  such  an  inference  is  to  be  drawn, 
it  is  for  the  Jury,  and  not  an  inference  of  law,  as  assumed 
by  the  Judge  in  his  charge.  (GiUe^pie  v.  Moon,  2  Johns.  Oh. 
B.,  585 ;  Keisselbrack  v.  LwingstoHf  4  Johns.  Oh.  B.,  144.) 

IV.  The  Oonrt  erred  in  admitting  the  evidence  of  pre* 
vions  insurances  on  the  premises,  and  in  its  charge  to  the 
Jury  on  the  evidence  thus  introduced. 

This  was  in  effect  admitting  parol  evidence,  to  vary  the 
written  agreement,  and  permitting  the  Jury  on  such  evi- 
dence to  read  the  policy  in  a  manner  differing  from  its 
language  and  plain  imxK>rt. 

1.  It  is  of  paramount  importance  that  parties  should  be 
held  to  perform  contracts  as  they  have  made  them,  and  in 
BO  other  manner.  {Chaffee  v.  Cattaraugus  Ins.  Co.^  18  N*.  Y. 
Bm  384 ;  Brown  v.  Same,  Id.,  390;  Phinib  v.  8ame,  Id.,  394; 
LanuM  v.  Hudson  B.  Ins.  Co.j  17  N.  Y.  B.,  199 ;  1  Parke 
<Hi  Ins.,  46 ;  Pars,  on  Mer.  L.,  494.) 

2.  The  '*  conditions "  relate  not  merely  to  the  state  at 
file  time  of  the  policy,  but  are  a  wailranty  that  it  shal! 
remain  m>.  ( WestfaU  v.  Hudson  B.  Ins.  Co.,  2  Duer,  490 ; 
I^Mem  V.  Thornton,  26  Bng.  L.  &  Bq.,  238 ;  Parsons  on 
Mer.  Law,  499,  and  note ;  WiUiams  v.  N.  Eng.  Mutual,  31 
Maine,  219.) 

8.  Tht  conditions  must  be  strictly  performed,  whether 
the  risk  be  increased  or  not.  (2  Park  on  Ins.,  661.) 

4.  Pttxxf  of  usage  is  not  admissible  to  explain  or  var^ 
1Bb»  language,  unless  it  be  so  general  a  usage  of  trade  bb 
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necessarily  to  enter  into  and  form  part  of  the  contract  (1 
Park  on  Ins.,  46;  BlackeU  y.  jRpyoI  Ass.  Co.,  2  O.  &  J., 
244 ;  Gdbay  v.  lAajfdy  3  B.  &  Or.,  793 ;  B(Aert9on  r.  FrenA, 
4  Bast,  134 ;  2  Gieenl.  Bv.,  ^  377 ;  lUinais  Mutual  v.  (TNeik, 
13  HI.,  89 ;  Pars,  on  Mer.  L.,  490.) 

S.  Bvidence  of  a  particalar  use  of  the  building  before 
the  policy  is  not  admissible,  and  is  no  excuse  for  a  depart 
tuie  firom  the  language  of  the  contract  {Mead  y.  N.  W. 
In$.  Co.,  3  Seld.,  534;  Maeomber  y.  Howard  J?is.  Co.,  7 
Gray,  257 ;  lOinois  Mutual  y.  O'NeOe,  13  lU.,  89 ;  StaU 
Mutual  y.  Arthur,  30  Penn.,  315 ;  WaU  y.  JSL  R.  Ins.  Co., 
3  Dutf ,  264.) 

Danid  Lord,  for  the  plaintifi^i  respondents. 

L  The  pUuntifl^  as  owners  of  the  fee  of  the  land,  in 
possession  at  the  time  of  the  insurance  and  of  the  fire,  had 
an  insurable  interist  The  building  was  not  a  remoyaUa 
fixture,  but  a  part  of  the  realty, 
n.  The  policy  described  the  building  as  '*  the  iron  and 
glass  building  Jawum  as  the  Crystal  Palace  on  Bes^rvoir 
Square ;  it  also  coyered  the  f amiture  and  fixtures  lately 
owned  by  the  Association  for  the  Bxhibition  of  the 
Industry  of  all  Nations  ;'*  also,  ^'  the  property  of  exhibitors 
remaining  in  the  said  building."  This  deMScription  of  a 
building  and  its  contents,  was  a  description  of  the  purpose 
of  its  occupation,  as  much  so  as  if  described  as  a  cabinet- 
maker's  warehouse,  or  a  distilleiy,  or  a  printing  house. 

It  was  also  a  conspicuous  object  in  a  public  square  of 
flie  city  in  which  all  parties  resided,  and  which  had  been 
continuously  a  public  place  of  exhibition  long  before  and 
up  to  the  date  of  the  policy.  It  was  of  course  insured  as 
a  building  to  be  occupied  and  used  for  tiie  purpose  indi- 
oated  by  the  description,  and  not  as  a  building  to  be  kA 
yacant 

1%e  restriction  of  the  modes  of  use  in  the  policy  on 
which  the  def^mdants  place  thehr  defense  admits  the  right 
of  use  in  eyery  way  not  within  the  restriction*  (Anytfrv. 
AJkamg  M.  Jut.  Oo^  17  N,  Y.  B^  194;  JSfyoiU  y.  PoH§h^ 
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keepsie  M.  Ins.  Co.,  17  Iff  T.  B.,  200 ;  Delonguemare  t. 
Tradesmm*s  Ins.  Co.,  2  Hall,  589 ;  appr.  17  K  T.  E.,  197  ; 
Harper  v.  CSty  -Fir«  /n«,  Co.,  22  N.  Y.  £.,  442 ;  Townsend 
▼.  i\r.  TT.  Ins.  Co.<,  18  Id.,  168 ;  Grant  y.  Howard  Ins.  Co., 
5  Hill,  10.) 

ni.  The  merchandise,  machineiy,  &c,  in  the  bniiding 
were  all  within  the  use  described  in  the  policy,  of  a  place 
of  the  public  Exhibition  of  the  Industry  of  all  ITations ; 
and  they  were  therefore  within  the  description  covered  by 
tiiat  of  the  building  insured  as  a' building  to  be  used. 

lY.  The  use  and  occupation  of  the  building  was  not 
^  an  appropriation,  applying  or  using,  for  ihe  purpose  of 
**  carrying  on  or  exercising  any  trade  or  vocation  specified 
^  in  any  of  the  classes  of  proscribed  hazards,  nor  a  storing 
^  or  keeping  therein  of  any  of  the  goods  or  merchandise 
^*  prosmbed  as  hazardous." 

1.  The  exhibition,  by  way  of  experimfent,  of  machineiy, 
ftc,  or  of  articles  of  industry,  was  not  carrying  on  or 
exercising  any  trade,  nor  tiie  storing  or  keeping  of  mer- 
chandise. These  latter#  clauses  apply  to  a  substantial 
business,  and  not  to  a  mere  exhibition.  (1  PUl.  Ins^,  479, 
pL  862,  883,  and  cases  there  cited ;  Hynds  v.  Sehenectadp 
Ins.  Co.,  1  Kern.,  561 ;  O^Niel  v.  Buffalo  Ins.  Coi,  3  Oom. 
B.,  122;  Langdon  v.  K.  T.  Ins.  Co.,  1  Hall,  228 ;  6  Wend., 
623.) 

2.  Exceptions  to  exempt  an  insurer  are  all  to  be  restricted 
in  thefar  construction,  the  policy  being  a  contract  framed 
by  him.  {Anderson  v.  PitzgeraJd,  4  House  of  Lords'  Oases, 
484 ;  24  Eng.  L.  and  Eq.,  1.) 

V.  Tha«  is  no  evidence  that  the  risk  was  increased  by 
Any  means  within  the  control  of  the  insured. 

By  thb  Ooubt — Bahboxtb,  X  The  objeetion  of  the 
defendants'  oounsri  to  the  appeaianoe  of  Mann  &  Bodman 
a»  atfeomeyB  f»r  the  xdaintiflRs  in  the  action,  wm  not  well 
fennded.  The  Geneml  Term  of  this  Oourt  has  dedded, 
m  a  similar*  case,  tiiat,  although  it  is  made  the  dnty  of  the 
ooansel  to  the  Corporation,  by  statute,  to  bnng*  and 
Boflw.— Vol.  IX.  ^    5i 


^ 
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drf(md  their  soits,  and  to  peifonn  all  their  law  business, 
there  is  nothing  in  the  statute  intended  or  calculated  to 
I«ohibit  the  employment  of  other  attorneys  or  counsel  by 
the  city  authorities,  as  was  done,  with  the  consent  of  the 
Corporation  Counsel  himself,  in  this  case. 

fTeither  the  exception  of  the  defendants  to  the  denial  of 
their  motion  to  dismiss  the  complaint  when  the  plaintiff 
rested,  nor  their  exception  to  that  part  of  the  charge  of 
the  Judge,  in  which  he  instructed  the  Jury  that  the  plain- 
tiffs, as  the  owners  of  the  land  upon  which  the  building 
stood,  had  an  insurable  interest  to  the  extent  of  the  yalue 
of  the  building,  was  well  taken.    The  plaintiffs  were  the 
owners  in  fee  of  the  land  upon  which  the  building  stood. 
They  were,  therefore,  the  owners  of  the  building,  which 
was  a  permanent  structure,  and  attached  to  the  freehold 
and  formed  a  part  of  it,  unless  there  was  something  in  the 
lease  to  the  association  taking  the  case  out  of  the  general 
rule,  that  buildings  of  that  description  belong  to  the 
realty,  which,  clearly,  there  is  not.    No  right  to  remoTe 
the  building  is  reserved  or  grs^n^d  to  the  lessees  in  the 
lease ;  but,  on  the  contrary,  the  premises,  which  were  of 
great  value,  were  demised  to  the  lessees  at  a  merely  nomi- 
nal rent,  in  consid^ation  of  which,  they,  on  their  part, 
undertook  and  covenanted  that  they  would  erect  thereon 
a  building  of  a  certain  description,  imd  that,  at  the  expira- 
tion of  the  term,  they  would  quit  and  surrender  the 
demised  premises,  in  as  good  state  and  condition  as  rea- 
sonable use  and  wear  thereof  would  permit,  damage  by 
the  elements  excepted.    This  language  imports  an  intent 
to  surrender  the  stmctiue  which  was,  by  the  terms  of  the 
lease,  to  be  erected,  as  well  as  the  land  ui>on  which  it  was 
to  stand.    It  seems  hardly  t)ossible  to  suppose  that  the 
parties  designed  to  provide  against  an  ii\jury  by  use  and 
wear  to  a  block  of  ground,  then  wholly  vacant,  and  whidir 
under  the  leasee  was  only  to  be  used  by  placing  a  build- 
ing upon  it;  nor  that  they  intended  to  except  mete 
land,  occupied  as  this  was  to  be,  ficom  damage  by  the 
elements. 
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There  is  nothing  in  the  case,  as  presented  to  the  General 
l?emi,  showing,  or  tending  to  show,  that  the  Justice  before 
whom  the  canse  was  tried  refused  or  omitted  to  charge  the 
Jury,  in  substance,  eyerything  that  he  was  requested  to 
charge  them  by  the  counsel  for  the  defendants.  The  case 
states  that  the  Judge  refused  to  give  the  instructions  to  the 
Jury,  as  requested, ''  except  so  far  as  they  were  embraced  in  the 
charge  which  was^  in  factj  given  y*  and  that  he  charged  the 
Jury,  '*  among  other  things/"  oertain  matters  as  set  forth  in 
tiie  case ;  but  there  is  no  statement  showing  what  those 
other  things,  charge4  by  him,  were.  For  aught  that 
appears,  therefore,  none  of  the  requests  were  omitted  by 
the  Judge;  and  it  follows  that  the  exception,  in  this 
regard,  cannot  be  sustained. 

The  evidence  of  former  insurances  upon  the  property, 
by  the  defendants,  tended  to  show,  in  connection  with 
other  fSacts  proved,  that  the  defendants  were  fully  aware, 
at  the  time  the  policy  was  issued  to  the  plaintiffs,  of 
the  general  purposes  for  which  the  Crystal  Palace  had 
been,  and  then  was  used;  and  that  they  designed  to 
assume  a  risk  of  the  same  character  as  those  covered  by 
the  prior  xKdicies,  in  alniiost  the  same  words.  It  was,  there- 
fore, proi>erly  admitted. 

There  was  but  one  important  fact,  to  be  determined  by 
tiie  Jury,  upon  whiA  there  was  any  doubt;  that  is, 
whether  the  risk  was  so  increased,  after  the  issuing  of  the 
policy,  as  t^^  rend^  the  same  inoperative.  Upon  that 
subject  the  Judge  charged,  substantially,  that  the  plaintiffs 
had  a  right,  after  the  policy,  to  occupy  and  use  the  build- 
ing for  the  same  purposes  for  which  it  had  theretofore 
been  used  within  the  knowledge  of  the  defendants  when 
the  risk  was  taken  ^  but  that  if  it  was  used  otherwise  than 
as  a  mere  place  of  exhibition,  or  was  so  occupied  or  used  as 
to  redder  tiie  hazard  greater  at  the  time  of  the  fire  than 
when  the  insurance  was  effected,  the  plaintiff  were  not 
entitled  to  recover.  The  charge,  in  this  regard,  was 
nndoubtedly  correct. 
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Upou  1^  careful  examinatiou  o£  the  entire  case  and 
exceptions,  we  are  of  opinion  that  no  error  was  com* 
mitted  upon  the  trial  which  authorizes  us  to  disturb  the 
verdict.    The  judgm^it  ^lust,  tberefpre,  be  afiijrmed. 

Ordered  accordingly. 


Thoisas  FiBLBiar  ^  ol.,  Plaintiflb  and  Appellants,  y. 
PiBBBB  FiiA:N<x)is  Lahenb  et  oLy  Defendants  and  Be^ 
spondents. 


» 


1.  The  common  law  rule  that  in  an  action  on  a. joint  contract,  agMost  sevenl 
persons,  the  plaintiff  cannot  recover  against  eiUier,  without  establishing 
that  the  contract  sued  upon  is  the  joint  oontract  of  all,  still  api^ies  ia 
actions  which,  ^mre  oonunenced  before  the  e»aoUcieDt  of  the  Code  of 
Procedure. 

2.  The  provision  of  section  274  of  the  Code  of  Procedure,  altering  this  role^ 
does  not  affect  actions  commenced  before  the  Code ;  and  section  459  of 
the  Code,  as  amended  in  1861,  which  makes  all  its  provisions  apply  to 
future  ''proceedings"  ift  actions  theretofore  oommeooed,  merely  prescribes 
the  forms  to  be  observed,  and  does  not  modify  or  repeiJ.  a^y  rule  of  law 
affecting  a  defendant's  liability  or  a  plaintiff's  right  to  recover. 

3.  One  who  receives  a  note,  indorsed  in  the  name  of  a  partnership,  knowing 
at  the  time  that  the  indorsement  was  not  given  for  a  partnership  debt  or 
in  the  partnership  business,  but  was  written  by  one  member  of  the  firm, 
in  a  matter  not- relating  to  the  fiim'a  businesSy  but  ob  the  oootrary  for  the 
acoomoiodation  of  another  persc^,  camiQt  rctooyer  thereon  against  the  other 
members  of  the  firm. 

4  The  Ck)urt  will  not  reverse  a  judgment  because  the  Referees,  before  whom 
the  cause  was  tried,  excluded  an  offer  of  fhrther  evidence  t>n  the  part  of  the 
pUdntifb^  made  after  the  plaintiffs  had  rested  and  a  nonaoit  had  beca 
directed,  unlesa  the  offer  of  such  evidencf>  showi^  at  least  tbe  ogsaa^B 
belief  that  the  evidence,  if  admitted,  would  aid  the  plaintiffs. 

5.  A  deposition  is  not  to  be  excluded  on  the  ground  that  the  witness  wn 
incompetent,  by  reason  of  interest,  at  the  time  when  it  was  taken,  if  Iub 
oral  testimony  would  be  competent  by  law  at  the  time  of  the  trial,  nol- 
withstandiog  the  existenoe  then  of  the  same  interest 

(Before  Boswooxi^  Gh^  J.|  aitd  HonoRiiyi  Sa9»Bi90iV,  Yfstm.^ 

MpiTELL,  J.  J.) 
Heard,  May  17.,'  decided,  June  28,  1862. 

This  action  was  bionght  by  Thomas  SS^den,  DanM 
Campbell  and  William  0*  Pickersgilli  sarvivois  of  Jodiaa 
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Bidden,  John  Fielden  and  James  Fielden,  composing  the 
firms  of  W.  0.  Pickeisgill  &  Co.,  of  lSe\r  York,  and  of 
Fielden  Brotihers  &  Co.,  of  liverpool,  England,  against 
Pierre  Francois  Lahens,  Edward  Ernest  Lahens,  and  Lonis 
Emile  Lahens,  snrvivors  of  Angostin  Edonard  Gaudard, 
composing  the  firm  of  J.  Lahens  and  Oompany,  of  TS&ft 
York,  and  of  Havre,  Franoe,  seeking  to  charge  them  as 
indorsers  of  three  promissory  notes,  all  made  by  one  Alex- 
ander Oaselli,  jof  Kew  York,  to  tlie  order  of  J.  Lahens  & 
Co.,  and  indorsed  in  their  name,  all  dated  May  25th,  1844. 
The  amount  of  the  three  notes  was  nearly  $49,000.  The 
action  was  commenced  before  the  enactment  of  the  Oode 
of  Procednre ;  and  after  issue  it  was  referred  for  trial  to 
Bobert  Emmett,  George  0.  Goddard  and  William  Betts, 
Esqs. 

It  appeared  on  the  teial  that  at  the  time  of  making  the 
notes,  Alexander  Oaselli,  the  maker,  was  a  merchant  in 
New  York,  engaged  in  purchasing  and  shipping  cotton 
and  other  produce  to  Europe  for  sale  on  his  account.  He 
had  obtained  fitom  Mr.  Pickersgill^  of  the  plaintiffis'  New 
York  firm,  large  advances,  aftd,  as  security,  had  deposited 
with  him  a  large  amount  of  business  paper  and  bonds. 
Oaselli  desiring  to  obtain  these,  induced  Mr.  Pickersgill  to 
return  them  to  him,  upon  his  promise  to  give  him  imme- 
diately other  negotiable  paper  in  lieu  thereof,  and,  in  pur^ 
snance  of  this  promise,  Oaselli  drew  the  notes  in  suit,  and 
procured  Louis  Emile  Lahens,  (who  was  the  only  member 
of  defendants*  firm  resident  in  this  country,)  to  indorse 
these  notes  in  his  firm  name,  and  these  notes,  so  indorsed^ 
Oaselli  delivered  to  Pickersgill  in  exchange  for  the  busi- 
ness paper  and  other  securities  referred  to.  Lahens  being 
examined  as  a  witness  at  the  trial,  testified  that  Oaselli 
applied  to  him  to  indorse  the  notes,  saying  that  he  had 
received  notices  of  sale  of  produce  abroad,  but  ndt  the 
regular  accounts ;  that  Mr.  Pickersgill  agreed  to  advance 
the  amount  appearing  due  if  he,  Oaselli,  wtmld  give  secur- 
ity that  his  statement  was  correct,  and  that  he  wished  to 
giye  these  notes  in  exchange  for  other  securities  already 
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given  for  this  purpose,  and  ^' being  oonvinoed  of  Mr. 
Oaselirs  accuracy,  aud,  out  of  friendship  to  him,  he  agreed 
to  indorse  said  notes,  with  the  express  understanding  that 
said  notes  should  be  delivered  to  Messrs.  Pickersgill  &  Go. 
in  behalf  of  Fielden,  Bros.  &  Co.,  of  Liverpool,  and  remain 
in  Pickersgill  &  Go.'s  hands,  for  no  other  purpose  than 
they  should  be  security  that 'the  account  or  statement 
should  be  correct. 

Oaselli,  on  remitting  the  notes  to  Mr.  Pickersgill,  stated 
in  one  of  his  letters :  ''  In  order  to  please  you,  I  have  left 
my  desk  and  procured  the  signature  of  J.  Lahens  &  Oo.  to 
the  two  notes  herein  inclosed."  In  another  he  said :  ''  I 
now  beg  to  remit  you  my  note,  indorsed  by  Messrs.  J. 
Lahens  &  Go.,  for  balance  of  securities.  I  would  have 
sent  it  to  you  yesterday,  had  not  these  gentlemen  beeu  too 
much  engaged  to  attend  to  my  own  matters.'' 

The  Beferees  decided  that  Louis  Emile  Lahens  alone 
could  be  held  liable  on  the  indorsement;  but  that  the 
t>ther  members  of  the  firm  having  been  joined  with  him  as 
defendants,  the  plaintiflTs  could  not  recover  in  this  action 
against  any  of  the  defendants,  and  they  directed  a  non- 
suit. The  plaintiflfe'  counsel  then  called  Louis  EmUe 
Lahens  as  a  wituess  to  produce  the  articles  of  partnership 
between  the  defendants ;  and  being  required  to  state  what 
he  expected  or  intended  to  prove  by  the  witness,  the  coan- 
sel  stated :  *'  We  intend  to  prove  what  was  the  authority 
conferred  on  Louis  Emile  Lahais  by  his  copartners,  as  a 
member  of  the  firm  of  J.  Lahens  &  Oo.,  we  ourselves  not 
knowing  what  that  authority  was." 

The  Beferees  deemed  the  statement  indefinite  and  insof- 
ficient,  and  excluded  the  evidence. 

In  the  course  of  the  trial,  the  defendants'  counsel  offered 
in  evidence  a  deposition  of  Mr.  Oaselli,  taken  ds  hene  es^e, 
in  the  year  1845,  to  the  admission  of  which  the  plaintifi' 
counsel  excepted  on  the  ground  that,  by  reason  of  lus 
interest  in  the  suit,  he  was  incompetent  as  a  witness  when 
the  deposition  was  taken. 


_j 
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Jeremiah  Larocque^  for  appellants. 

L  Oonceding  for  the  present,  for  the  sake  of  the  arga- 
ment,  that  the  plainti^s  could  not  recover  against  Pierre 
F.  and  Edouard  E.  Lahens,  the  deduction  of  the  majority 
of  the  Beferees  as  a  consequence,  that  the  plaintiffs  must 
fail  against  Louis  E.  Lahens,  was  manifestly  erroneous 
under  the  authorities,  the  point  being  res  adjudi>oata  by 
the  decisions  of  the  General  Term  of  this  Oourt  as  well 
as  of  the  Court  of  Appeals.  (Gode,  ^  136,  subd.  3 ;  ^  169 ; 
§  274 ;  §  469,  subd.  2 ;  Claflin  v.  BuUerly,  5  Duer,  327 ; 
McKen»ie  v.  FarreU^  4  Bosworth,  192  $  BrumskiU  v.  JameSj 
1  Kernan,  294;  Marquatv.  Marquat,  2  Kern  an,  336;  Pruyn 
V.  BlacJc,  21  N.  T.  E.,  300.) 

EL  Section  459  of  the  Code,  both  in  letter  and  in  spirit, 
brings  this  case,  commenced  before  the  Gode  was  adopted, 
within  its  operation.  (Gode,  ^  459,  subd.  2 ;  Dunham  v. 
WatkiiM,  2  Kernan,  556 ;  Feliows  v.  JEmperor,  13  Barb., 
92 ;  Davis  v.  Smithy  14  How.  Pr.,  187 ;  Reynolds  y.  Dams^ 
5  Duer,  611 ;  Fitch  y.  Livingston,  4  Sandf.,  712.) 

ni.  The  articles  of  copartnership  of  the  defendants,  and 
the  eyidence  of  L.  E.  Lahens  offered  in  connection  with 
them,  were  competent  for  the  plaintiff  on  the  question  of 
tiie  authority,  of  Louis  E.  Lahens  to  bind  his  copartners 
by  the  indorsements  in  question,  and  were  improperly 
excluded.  They  were  excluded  because  the  plaintiffi^' 
counsel  could  not  state  "  on  his  honor  "  whether  they  would 
make  for  or  against  him.  In  other  words,  he  could  not 
tell  whether  the  answer  of  a  witness  to  a  pertinent  ques- 
tion would  bn  £a,yorable  or  unfayorable  to  his  clients.  The 
rule  applied  is  belieyed  to  be  a  noyel  one  in  reference  to 
the  admission  or  exclusion  of  testimony. 

IV.  Tbe  deposition  of  Alexander  Gaselli  under  the  cbm- 
mission  was  improperly  receiyed  by  the  Beferees,  and  the 
exception  on  that  account  was  well  taken.  He  was  incom- 
petent from  interest  when  he  was  "  offered  q^  a  witness,'' 
by  being  examined  under  the  commission,  (February  20, 
1845,)  and  the  case  is  therefore  not  helped  by  the  Gode. 
He  was  incompetent,  because  the  defendants  w6re  his 
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acoommodation  indoisersy  and  he,  having  Botioe  of  the 
suit  by  being  examined  as  a  witxieaa»  was  liable  to  them 
for  their  costs  and  expenses,  in  addition  to  the  amount  of 
the  recovery  which  might  be  had  ag^iust  them  ou  tho 
notes,  and  his  interest,  therefore,  was  not  balanced.  (God^ 
^  398;  Mubhli/  v.  Brofwn,  16  Johns^  70;  TOden  v«  Gardiner, 
25  Wend*,  663;  Baumey.  Hjfde,  6  Bafb«,  3d2;  1  Gxeeor 
leaf's  Ev.,  401 ;  2  Id.,  218,  and  cases.) 

v.  The  defendants,  Pierre  F.  and  EdonaDd  £.  Ldien^ 
are  not  absolved  from  liability  under  the  indorsement  of 
their  firm  name,  by  their  copartner,  Louis  £.  lichens,  on 
the  ground  that  the  inddtsements  w^se  made  for  tiie 
accommodation  of  Oaselli,  and  lor  that  reason  beyond 
the  scope  of  their  partner  to  bind  them.  Upon  the  evi- 
dence, it  is  not  to  be  presumed  tiiiat  Mr.  Pidicersgill  had 
notice  as  to  the  circumstances  attending  the  making  and 
negotiation  of  the  indorsements. 

Charles  O'Oonor,  for  respcmdents. 

L  The  d^ense  of  the  absent  brothers  Lahens  is  based 
on  the  familiar  rule  that  a  partner  has  no  moie  autfaoi^ 
than  a  BMie  stranger  to  execute  such  biUs,  &e^  in  hisewa 
bnsiiiess,  or  for  (lie  aeeommodatkm  of  othus,  and  in  sndi 
cases  the  instrument,  as  against  the  firm,  '*  is  void  ib  the 
hands  of  any  party  having  knowledge  of  tlie  consideEa* 
tiosi  for  winch  it  is  given."  {Farmers*  Bank  of  KeBt  v. 
fttldUn'  ami  Drwers'  Bank,  16  K.  Y.  B.,  135,  per  S^ldbi 
J. ;  N.  T.  Firs  Ins.  do.  v.  BemneU,  5  €onn.  B.,  580.) 

H.  The  form  of  the  security  taken  by  the^aintiiffiB  was 
foil  and  express  notice  to  the  plaintifGs  that  the  ngnatiae 
of  Lahens  &  Go.  was  placed  thereon  by  one  member  of 
tiie  firm,  by  way  <^,  and  as  a  guaranty  of  the  obligation 
to  pay  enteied  into  by  OaseUi.  {Foot  v.  jSEoKh,  19  Johns., 
156;  Lmvertj/  V.  Burr,  1  Wend.,  529,  in  poivt;  SUB  v. 
Ca^kitt  Ami,  18  Wend.,  478,  per  WAXiWOiBTn ;  Baakef 
Vergmnss  v.  Cam&ron,  7  Barb.,  150.) 

1»  Indorsing  as  surety  ibr  another,  is  not  a  J^timato 
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or  resgular  branch  of  banking  bii8ine&&  {Bank  qf  GeneseB 
T.  Patchin  Bank,  3  Kero.»  31&,  321 .) 

2.  The  attempt  to  conneot  the  firm  of  Lahens  &  Go. 
with  the  consideration  moving  between  Oaselli  and  Pickenh 
gill,  by  force  of  any  injferences  dedaciUe  ftom  the  fact 
that  some  of  the  bosiness  notes  given  up  to  Oaaelli  by 
Pickeisgill  bear  the  indorsement  of  Lahens  &  Oo.|  is  not 
consistent  with  any  legal  view  of  the  evidence*  and  is 
well  refuted  by  Lofverty  v.  Burr,  (1  Wend.,  529,  above.) 

in.  It  was  the  duty  of  the  Befeiees  to  dismiss  the  oom-^ 
plaint  as  to  these  defendants.  {Ca^rpenter  v.  ShmOi,  10 
J3arb.,  664,  and  oases  there  cited ;  Peofle  v.  Oooky  4  Seld.t 
74,  75.) 

lY.  The  plainti£G»'  seveial  exc^tiaiis  ace  not  well  taken. 

V.  Whether  the  judgment  was  erroneous  m  not  as  to 
fbe  defendant  Louis  Emile  Lahens,  it  ought  to  be  affirmed 
as  to  the  defendants  Pierre  F.  and  Edooard  Ernest  Lahens. 
(Oode,  ^  330 ;  Montgomery  C0.  Bank  v.  Albany  OUy  Bank^ 
3  Sold.,  459;  Giraud  v.  Stagg,41S^.  I>.Ssmtik,  27 ;  Ogimv. 
•    Gardner,  22  N.  T.  B.,  327.) 

By  the  Ooubt — Boswobth,  Oh.  J.  L  An  important 
question  piesented  by  this  ap|>eal  is,  whethw  in  an  action 
on  contract,  commenced  before  the  enactmwt  of  tiie  Oode 
against  seyeral  persons  as  partners,  the  plaintiff  can 
recover  against  eitiier»  without  establishing  a  cause  itf 
action  against  all.  ^ 

It  was  settled  before  the  Oode,  that  in  such  an  actiW  if 
the  evidence  disclosed  that  there  were  too  many,  or  too 
foYV,  plainti£b,  or  too  many  defendants,  a  nonsuit  was 
inevitaUe. 

Tbi^  codiflers,  in  their  note  to  section  230,  (bow  274,) 
state  the  existence  of  this  rule,  and  the  eonsequenoes 
arising  from  the  nonjoinder  or  mii^oinder  of  parties,  and 
that  ''thissection  will  prevent  them  hereafter/'  (Oodifler's 
Beport  of  February  29, 1848,  p.  194.) 

Having  proposed  this  section  to  the  purpose  of  acoom- 
plialiing  this  oligect,  (among  others,)  and  the  Legislatnre 
B06W.— VoL-IX,       66 
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having  enacted  it  m  the  form  proposed,  with  this  explana- 
tion of  its  design  before  them,  that  body  must  be  presumed 
to  have  enacted  it  for  the  purpose  of  giving  effect  to  this 
intent.  The  language  of  the  section  is  appropriate  to 
produce  the  change  proposed  to  be  effected  by  it. 

These  considerations  are  sufBdent  to  show  that  it  was 
never  contemplated  that  ^  169  [145]  would  be  construed 
as  sufficient  to  produce  the  same  result ;  and  that  it  was 
not  enacted  with  a  view  to  make  such  a  result  possible. 
The  codifiers,  after  having  drafted  that  section,  and 
appended  to  it  a  note  explanatory  of  its  design,  drew 
^*274,  [230,]  and  by  a  note  added  to  it  state  that  the  latter 
section  was  proposed  as  drawn,  to  obviate  the  uivjust  con- 
sequences imputed  to  the  common  law  rule  as  to  parties, 
to  which  that  note  refers. 

Section  8  of  the  Oode  declares  that  part  two  of  the 
Oode  (in  which  these  sections  are  found)  "  relates  to  civil 
actions  commenced  in  the  courts  of  this  State  after  the 
1st  day  of  July,  1848,  except  when  otherwise  provided 
therein." 

An  act  was  passed  cotemporaneously  with  the  Code, 
(April  12,  1848,)  entitled  "  An  act  to  facilitate  the  deter- 
mination of  existing  suits  in  courts  of  this  State."  (Laws 
of  1848,  p.  5^6.)  That  act  applied  to  existing  soits 
sections  146  to  151  inclusive,  (now  169  to  176  inclusive}) 
but  did  not  apply  section  230,  (now  274.) 

When  this  act,  and  the  Oode,  were  amended  in  1849,  the 
same  condition  of  things  was  continued.  (Laws  of  1849, 
p.  706.)  There  can  be  no  pretense  that  the  law  has  been 
changed  in  this  respect,  unless  it  has  been  effected  by 
^  459  of  the  Oode,  as  amended  in  1851.  It  must,  there- 
fore, be  conceded,  that  up  to  1851  the  Oode  had  not  only 
not  attempted  to  modify  the  common  law  rule  as  to  pa^ 
ties  in  suits  commenced  prior  to  its  enactment,  but,  oil 
the  contrary,  it  expressly  provided  that  the  very  section 
which  was  enacted  to  abrogate  it  as  to  suits  to  be  com- 
menced subsequently,  should  not  apply  to  existing  suits. 

There  would  seem  to  be  good  reason  for  not  applying  it 
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to  existing  suite.  Tlie  enactment  of  a  law,  pending  a  suit, 
which  should  deprive  a  defendant  of  a  perfect  defense  to* 
the  action  and  of  the  costs  consequent  upon  establishing 
it,  and  enable  a  plaintiff  to  recover  damages,  and  not  only 
absolve  him  from  a  liability  to  pay  costs  to  all  the  defend- 
ants, but  confer  a  right  to  recover  costs  from  some  of 
them,  would  be  extraordinary  legislation ;  and  it  was  evi- 
dently the  design,  that  a  plaintiff  who  had  a  suit  pending 
at  the  time  the  Oode  took  effect,  in  which,  by  the  settled 
roles  of  the  common  law,  he  could  not  recover,  although 
it  might  be  for  the  reason  he  had  sued  too  many  persons 
as  defendants,  should  be  controlled  to  the  conclusion  of  the 
litigation  by  the  rules  regulating  the  right  to  recover  at 
all,  which  were  in  force  at  the  time  when  his  suit  was 
brought. 

I  do  not  find  that  chap.  380,  of  the  Laws  of  1848,  as 
amended  by  chap.  439,  of  the  Laws  of  1849,  has  been 
repealed. 

Section  459  of  the  Oode,  as  amended  in  1851,  should  be 
construed  in  the  light  of  this  legislation,  and  in  harmony 
with  the  policy  and  provisions  of  chap.  380,  Laws  of  1848, 
and  chap.  439,  Laws  of  1849,  unless  by  the  obvious  mean- 
ing of  its  terms,  it  repeals  the  last  named  act.  That  act 
is  not,  by  any  statute,  in  terms,  repealed ;  and  if  repealed, 
it  is  by  force  of  a  construction  to  be  given  to  ^  459  of  the 
Ck>de. 

That  section,  by  enacting  that  "  the  provisions  of  this 
act  (the  Oode)  apply  to  future  proceedings  in  actions  or 
suits  heretofore  commenced  and  now  pending  •  ♦  where 
there  is  an  issue  of  law  or  fact,  or  any  other  question  of 
tact  to  be  tried,  to  the  trial  and  all  subsequent  proceed- 
ings," merely  prescribes  the  forms  to  be  observed,  and 
do^  not  modify  or  repeal  any  rule  of  law  affecting  a 
defendant's  liability  in  the  action,  or  a  plaintiff's  right 
to  recover  in  it. 

In  Bich  V.  Hiissony  (1  Duer,  617,  620,  621,)  the  meaning 
of  the  word  ''proceeding,"  as  used  in  this  section,  was  a 
matter  of  consideration  and  comment,  and  it  was  construed 
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as  corre^ondJng  with  ''modal."  The  Gonrt  say:  '<It 
JueaDs,  in  all  caseai,  the  pecformaiioe  of  an  act,  aod  is 
wholly  distinct  ttom  any  conudeiation  of  an  abstraot 
light.  A  pxoceeding  in  a  civil  action  la  an  act  necessary 
to  be  done  in  oider  to  attain  a  given  end.  It  is  a  pre- 
scribed mode  of  action  for  canning  into  effect  a  legtl 
right" 

The  first  subdivision  of  secticm  439  reqniies  ''the  plead- 
ings  and  all  subsequent  proceedings,"  wh«*e  these  has  been 
no  pleading,  to  be  in  the  form  prescribed  for  suits  bronglit 
under  the  Oode ;  the  second  applies  the  forms  of  1^  Code 
"  to  the  trial  and  all  subsequrait  proceedings ;"  and  tbe 
third,  its  forms  of  proceedings, ''  to  enforce,  Tao»te»  modify 
or  reverse  "  a  judgment  or  order. 

The  object  of  this  section,  which  by  amendment  leoaved 
'its  present  form  nearly  three  years  after  the  Oode  took 
effect,  was  to  prescribe  in  regard  to  all  steps  tiiat  might 
be  taken  subsequently  in  existing  suits,  that  they  should  be 
in  the  form  provided  by  the  Oode.  From  that  time  fo^ 
ward,  all  proceedings  then  subsequent,  whether  in  suits 
commenced  before  or  after  the  Oode  was  passed,  were  te 
be  the  same  in  form^  as  if  the  suits  were  brought  under 
the  Oode. 

In  this  view  of  the  law,  the  Beferee  did  not  eir,  in 
holding  that  the  plaintiffs  could  not  recover  against  dther 
defendant,  as  they  had  fedled  to  prove  a  joint  liability  d 
all. 

No  case  has  been  cited,  which  holds  that  in  an  action 
commenced  prior  to  the  Oode,  against  several,  as  joint 
contractors,  the  plaintiff  can  recover  against  some  of  them, 
without  so  for  establishing  a  right  to  recover  against  all 
as  consists  in  proof  that  the  contract  sued  upon  is  the  joint 
contract  <rf  all.  In  such  a  case,  a  plaintiff  could  recover, 
though  one  or  more  of  the  defendants  might  establish  a 
defense  merely  personal,  ss  infancy,  or  the  like ;  but  he 
was  compelled  to  establish  that  it  was,  in  fact,  the  joint 
contract  of  all,  and  failing  to  do  this,  he  could  not  recovei 
against  either. 
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n.  The  plainttflfo,  at  the  time  they  reeeived  the  notes  iu 
qpestion,  received  them  from  A.  Gaselli,  the  maker,  and 
knew  that  the  indorsements  were  not  given  for  a  partner* 
ahip  debt»  or  in  the  partnership's  business,  and  that  they 
were  written  by.  one  of  the  Arm  in  a  matter  not  relating 
to  the  firm's  business,  but,  on  the  contrary,  to  aocommo* 
date  the  makers.  {Laver(y  v.  JBurr,  1  Wend.,  529 ;  StdU  v. 
CatduU  Bank,  18  Wend.,  478;  Foot  y.  Sabin,  19  Johns., 
156 ;  Boud  v.  PItim,  7  Wend.,  309 ;  Joifce  v.  Williams^  14 
Wend.,  141;  Wihon  v.  TFiBwrnw,  14  Wend.,  158.) 

If  the  Beferees  had  found  the  fact  which  the  appellants* 
counsel  insists  they  might  have  found  upon  the  evidence, 
viz. :  that  the  business  paper  delivered  by  PickersgUl  to 
Caselli,  on  the  23d  of  May,  was  intrusted  to  the  latt^, 
under  an  agreement  to  the  effiact  that  Pickersgill  was  to  * 
receive  in  exchange  for  it  other  good  business  paper  to  the* 
amount  of  $27,500,  and  J.  Lahens  &  Go.'s  two  notes,  with 
Gaselli's  indorsements,  for  $27,500  more;  even  then, 
no  liability  as  against  any  defendant  other  than  Emile 
Louis'  Lahens,  would  have  been  established.  The  insur- 
mountable difficulty  would  still  remain,  that  the  consent 
of  his  partners  to  the  transaction  ia  not  proved,  and  no 
evidence  is  fiimished  of  any  grant  of  authority  to  him  tQ' 
pledge  the  firm's  name  in  matters  not  in  any  manner 
relating  to  its  business. 

All  exceptions  taken  to  the  admission  or  exclusion  of 
evidence  directed  to  establish  the  fact  that,  as  between 
Pickersgill  and  Oaselli,  the  consideration  for  the  reception 
of  the  indorsements  was  such  as,  it  is  insisted  on  behalf  of 
the  appellants,  the  evidence  tends  to  show  it  was,  are  unim- 
portant ;  the  fact  remains  that  the  indorsements,  are  not 
the  indorsements  of  the  firm ;  that  they  have  no  connee* 
tion  with  its  business,  and  were  made  without  the  author!^ 
or  consent  of  the  members  of  the  firm  other  than  of  the  one 
who  wrote  them,  and  all  this  Mr.  Pickersgill  knew  when  he 
took  tfaem. 

HI.  The  exception  to  the  exclusion  of  the  defendants* 
of  copartnership  is  untenable*    The  articles  were 
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oB&tod  after  the  plaintifBs  had  rested  and  the  Referees  had 
annoaneed  their  oonclasion  ta  nonsuit  the  plaintiflb.  It 
was  discretionary*  with  the  Referees  to  admit  farther  eyi- 
dence,  and  it  certainly  was  not  enor  to  exclade  proffered 
evidence  when  the*  plaintiff'  connsel  would  not  state  his 
belief  that  it  would  tend  to  show  any  authority  in  EmOe 
Louis  Lahens  to  make  the  indoraements  in  question.  As 
the  case  is  made  up,  the  Oourt  cannot  see  or  eonjectnre 
that,  if  admitted,  it  would  have  aided  the  plaintiffs,  and 
therefore  cannot  see  that  they  hare  been  prejudiced  by  its 
rejection. 

lY .  The  £act  that  the  defendants  are  accomodation  in- 
dorsers  of  A.  Oaselli,  and  that  he  is  thei^fore  interested  in 
the  event  of  the  suit,  did  not  affect  his  competency  as  a 
witness  at  the  time  his  deposition  was  read  in  evidence. 
Had  he  been  examined  orally  at  the  trial  as  to  the  same 
matters,  he  would  have  testified  under  precisely  the  very 
interest  that  existed  when  he  was  examined  under  tiie 

9 

commission ;  and  the  fact  that  he  testified  under  the  bias 
which  the  existing  interest  may  have  created,  did  not  aifeet 
the  competency  of  his  testimony  when  offered.  (And  see 
3  Phil,  on  Ev.,  Oowen  &  Hill's  and  Edwards'  Ifotes,  120.) 

If  the  deposition  of  A.  Oaselli,  taken  under  the  com- 
mission, be  rejected  and  stricken  from  the  case,  there 
could  not,  even  then,  by  any  probability,  be  a  recovery  by 
the  plaintiffs ;  there  would  be  a  total  absence  of  evidence 
tending  to  show  a  Joint  liability  of  all  the  defendants. 

The  Judgment  should  be  affirmed. 


Hbnby  DBLAFDSiiD,  Plaintiff,  v.  William  R.  Holbbook 

et  aJ.f  Defendants. 

The  following  agreement  "For  value  received,  I  hereby  gaaranty  to  A., 
that  the  bond  of/'  &c,,  "  flhall  be  of  the  value  of/'  &c.,  "  on/'  &a,  "  at 
which  price  and  at  which  date  I  will  purchase  the  same  if  offered  to  me," 
oontaios  both  a  cimtract  of  goaranty,  and  a  contract  of  porchase;  and  it 
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giTes  A.  biB  option  to  reoover  on  the  goaranty,  retaining  the  bond^  w  to 
recover  as  on  a  sale  of  the  bond  upon  deliyering  it  up.  (Babboux.  J. 
dissented) 

(Before  Robertson,  White  and  Babbottb,  J.  J.) 
Heard,  June  12;  decided,  Julj  31,  1862. 

MonoK  for  judgment  upon  a  verdict  taken  subject  to 
the  opinion  of  the  Oourt  at  General  Term* 

This  action  was  brought  against  William  R  Holbrook  and 
Elizabeth  J.  Holbrook,  executors  of  the  will  of  D.  B.  Hol- 
brook, decei^aed,  upon  the  following  instrument  in  writing : 

•*  For  value  received,  I  hereby  guaranty  to  H.  and  W- 
"  Delafield  that  the  bond  of  The  Newfoundland  Electnd 

Telegraph  Oompany,  No.  19,  for  two  hundred  i>ounds 

sterling,  shall  be  of  the  value  of  nine  hundred  and  sixty 
"  doUars,  on  the  7th  day  of  March,  1855,  at  which  price, 
"  and  at  whidi  date,  I  will  purchase  the  same  if  offered  to 
<'  me.    New  York,  March  8, 1853. 

D.  B.  HOLBBOOK." 


Upon  the  trial,  it  was  proved  by  the  plaintiff  that  the 
bond  was  of  no  value  on  the  7th  of  March,  1855 ;  but 
there  was  no  evidence  that  such  bond  was,  upon  that  date, 
or  at  any  time  prior  to  the  death  of  Holbrook,  which  sub- 
sequently occurred,  offered  to  him  to  purchase.  The 
defendant,  thereupon,  moved  to  dismiss  the  complaint, 
upon  the  ground,  — firsts  that  the  guaranty  expresses  no 
legal  consideration ;  and,  secondly ,  that  there  was  no  proof 
that  the  bond  was  ever  offered  to  Holbrook.  The  motion 
was  refused,  and  verdict  rendered  for  the  plaintiff  for  the 
amount  clidmed,  viz.  $960,  and  interest  from  March  7» 
1855,  subject  to  the  opinion  of  the  Oeneral  Term. 

L.  L.  DdafieUy  for  plaintiff. 

I.  This  agreement  may  be  regarded  either  as  a  contract 
of  guaranty,  or  as  a  contract  of  purdiase  and  sale,  at  the 
option  of  the  plaintiff. 

n.  It  cannot  be  held  to  be  an  entire  contract  without 
disregarding  the  rules  of  construction.  As  an  entire  con- 
tract, it  is  impossible  to  give  effect  to  more  than  one-half 
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of  the  agreement ;  it  is  tiien  eith^  a  gaaranty  only,  or  Ba 
agreement  of  sale  only. 

And  there  is  moire  reason  in  plaintifTs  insisting  that  it 
is  a  guaranty  only,  than  in  defendants'  claiming  that  it  is 
a  sale  only,  because  when  clauses  are  repugnant  and 
incompatible,  the  earlier  prevails.  (2  Parsons  on  Gont,  26.) 

If  the  contract  be  entire,  «id  is  to  be  oonstmed  as  an 
agieamoit  of  sale,  the  whole  of  the  first  iK>rtion  is  disre- 
garded. 

But  Ooorts  will,  when  poscable,  give  eSbct  to  aS  the 
parts  and  words  of  contracts.  {Miller  v.  Chokj  23  K  .Y.  B., 
405 ;  Sawmrd  y.  HdOpraok.*) 

HI.  The  plaintiff,  having  tiie  option,  has  elected  to  treat 
this  agreement  as  a  guaranty.  It  was  therrfore  nnneoes- 
sary  that  he  should  o^Bbt  any  procf  that  the  bond  was 
offered  to  Hblbrodk  to  be  purchased. 

IV.  This  agreement,  when  constroed  as  a  guaranfy,  is 
perfectly  valid  and  binding.  {MiMer  v.  Cook,  23  ]!f.  Y.  B., 
496.) 

y •  This  instrument  cannot  be  regarded  as  a  wager  con- 
tract. But  if  the  Oourt  should  be  of  the  opinion  that  it 
is,  and  that  on  such  a  wager  the  defendants  are  not  liable^ 
a  new  trial  should  be  ordered,  to  allow  the  introduction  of 
evidence  of  the  res  gesUe  of  the  transaction,  and  of  the 
consideration  for  the  agreement,  so  as  to  negative  sach 
intent. 

YI.  If,  however,  this  agreement  be  a  wagar,  it  is  not  aa 
unlawful  one,  and  an  action  will  lie  on  it. 

1.  The  statute  concerning  stock  jobbing  is  the  only  one 
that  can  apply  to  this  case,  and  it,  (2  B.  S.,  116,  ^  7,  4th 
ed.,)  has  been  repeale^.  (Laws  1858,  p.  251.) 

This  repeal  repealed  the  consequences  of  tlie  statute  as 
to  contracts  entered  into  while  it  was  in  fixee.  {Cmtird 
Bank  v.  Umpire  Stone  Dressing,  Co.,  26  Barb.,  33 ;  TTos^ 
Jywm  V.  Franklin,  13  Abbotts*  Pr.  B.,  140.) 

2.  Wagers  on  the  future  market  price  of  foamgn  stooks 
were  not,  at  common  law,  and  ace  not  now,  illegaL  (CSiittg^* 
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on  Oontracts,  5th  Am.  ed.,  1842,  496 ;  Morgan  v.  PehreVt 

2  Bing.  N.  0.,  457 ;  WeOs  v.  Port^,  Id.,  722 ;  OaUey  v. 
Bighjf,  Id.,  732;  Elsworth  v.  CoU,  2  M.  &  W.,  31;  3 
^Stephens  K  P.,  2739,  Tit  Wagers.) 

R.  Qoodman^  for  defendants. 

L  The  manifest  intention  of  the  parties  was,  that  the 
bond  should  be  oflSaied  to  the  guarantor  at  the  time  named 
in  the  guaranty,  and  that  he  should  then  have  the  privilege 
of  purchasing  it. 

This  intention  is  always  the  paramount  rule  for  the 
interpretation  of  every  contract. 

II.  Offering  the  bond  to  the  guarantor  at  the  time  speci- 
fied, was  a  condition  precedent.  (Antrohua  v.  Davidson, 

3  Meriv.,  569;  Samuel  v.  Howarth,  Id.,  272,  &c. ;  ElwortJty 
V.  Maunder  J  2  Moody  &  P.,  482;  Pearse  v.  Morrice^  2 
Adolph.  &  EL,  84 ;  MtiskeU  v.  Sogers,  5  Bing.  K  C,  728 ; 
Hunt  V.  Smith,  17  Wend.,  179.) 

m.  The  option  accorded  to  the  guarantor  was  for  his 
benefit,  and  was  equivalent  to  "a  demand  being  required 
upon  him  before  the  bond  could  be  sold  for  less  than  its 
nominal  amount,  or  he  in  anywise  made  liable.  (Aleook  v. 
Blatifiddj  Noy,  95 ;  BtisseU  v.  Biick,  11  Vermont  S.,  166 ; 
Pn^ne  v.  Ives,  3  Dowl.  &  Eyl.,  664 ;  Theobald  on  Prin. 
and  Surety,  139 ;  Howard  v.  Holbrook.*) 

By  the  Oourt — Eobebtson,  J.  In  the  recent  case, 
decided  at  a  General  Term  of  this  Court,  {Howard  v. 
Holbrook,  ante,  237,)  I  had  occasion  to  consider  a  precisely 
similar  agreement  as  that  now  before  the  Oourt,  and  to 
say  that  the  plaintiff  had  his  option  between  the  contract 
of  guaranty  and  that  of  sale ;  assuming  that  there  could 
be  no  controversy  that  there  were  two  such  contract's  in 
the  instniment  in  question.  A  still  further  examination  and 
consideration  have  not  shaken  my  views  then  expressed. 

A  contract  to  guaranty  the  value  of  an  article,  and  one 
to  purchase  it,  arise  from  the  use  of  different  words,  and 

*  Beported  00(0,  237.  1 
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lead  to  different  results  and  obligations.  The  first  requiring 
a  consideration  to  snpport  it,  and  the  second  being  sap- 
ported  by  the  mutual  agreement  to  buy  and  sell.  !No  one 
could  have  the  slightest  doubt  that  if  this  instrument  had 
ended  with  the  date  of  March  7, 1855,  it  contained  as  com- 
plete a  contract  of  guaranty  as  could  have  been  drawn.  The 
words  "  for  value  received,"  expressed  the  consideration, 
and  implied  something  more  than  the  future  payment  of 
the  expected  value;  ^^ guaranty  that  ths  value  shall  be,^  is 
peculiarly  expressive  of  such  an  undertaking,  and  does 
not  approach  in  any  way  the  language  of  an  undertaking 
to  purchase.  The  question  remains,  whether  the  addition 
of  the  words,  "  at  which  price  and  at  uMch  date  I  wiU  pur- 
"  chase  the  same  if  offered  to  nw,"  change  the  whole  con- 
tract to  one  merely  of  purchase,  upon  condition  of  a 
tender. 

There  is  no  inconsistency  between  the  two  clauses  of 
this  instrument,  no  indication  that  the  second  was  meant 
to  qualify  the  first,  and  no  necessity  of  reconciling  any 
confiicting  meanings.  There  is  no  impossibility,  arising 
firom  grammatical  rules,  of  these  containing  two  distinct 
obligations.  Instead  of  the  relative  pronoun  "which,"'^ 
the  parties  might  have  employed  a  coiyunction,  and  the 
demonstrative  pronoun  *^  that,"  so  as  to  have  read,  "and 
<*  I  will  purchase  the  same  if  offered  to  me  at  that  time 
and  at  that  price."  Selative  pronouns  have  precisely  that 
effect.  The  sentence  does  not  remain  the  less  doable, 
because  of  their  use;  it  contains  two  undertakings, — ^'I 
"hereby  guaranty  the  value,"  and  "I  will  purchase" 
whether  there  be  one  sentence  or  two.  A  deed,  by  which 
A.  conveyed  to  B.  certain  premises,  the  title  to  which  A. 
warranted,  would  not  the  less  operate  as  a  conveyance, 
because  it  contained  the  warranty  which  referred  to  tie 
premises  by  a  relative  pronoun.  There  is  no  more 
authority  for  making  the  agreement  to  purchase  predomi- 
nate over  and  absorb  the  contract  of  guaranty,  than  for 
making  the  latter,  which  comes  first,  control  the  former. 
The  "  value  received  "  was  stated  to  be  for  the  guaranty 
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and  not  for  the  agreement  to  purchase.  If  the  order  had 
been  inverted,  placing  the  contract  for  purchase  first,  so  as 
to  have  read :  *'  I  will  buy  such  a  bond  at  such  a  price,  on 
"  such  a  day,  if  offered  to  me,  whose  value  I  guaranty  shall 
"  he  such  pHce,^*  would  the  last  part  be  rejected  as  sur- 
plusage ?  Did  any  one  ever  before  draw  a  simple  agree- 
ment to  buy  in  the  form  in  which  this  instrument  is 
drawn,  placing  the  main  idea  last,  and  thrusting  in  a 
guaranty  before  it  ?  I  cannot  doubt  that  the  legal  effect 
of  every  word  of  the  instrument  expressed  the  Intention  of 
the  parties,  and  was  necessary  to  do  so. 

Interpreted  as  a  double  agreement,  the  object  is  very 
plain.  It  is  not  to  be  assumed  that  the  defendants'  testator 
believed  or  expected  the  bond  mentioned  would  be  entirely 
worthless ;  he  wished  the  plaintiff  to  retain  it  in  his  posses- 
sion for  two  years,  he,  therefore,  guaranteed  that  the  value 
should  be  a  certain  sum  at  the  end  of  that  time ;  this, 
however,  would  give  the  plaintiff  the  right  to  recover  only 
the  difference  between  the  actual  and  named  value,  on  re- 
taining the  bond ;  but  he  intended  to  give  the  plaintiff  the 
option  to  recover  the  whole  of  the  sum  named,  on  giving 
up  the  bond  if  he  preferred  it.  A  mere  agreement  to  sell 
and  buy  would  deprive  the  plaintiff  of  the  right  of  retain- 
ing the  bond,  being  indemnified  against  loss;  besides, 
such  an  agreement  would  require  the  plaintiff  to  tender  on 
the  day,  (see  Howard  v.  Sotbrook^  vJn  sup,,)  which  he  might 
not  be  able  to  do ;  whereby  the  defendants'  testator  would 
escape  all  liability ;  whereas,  the  liability  on  a  contract  of 
guaranty  would  be  fixed  on  the  day  named,  and  could 
not  be  increased  or  diminished  afterwards. 

I  do  not  consider  it  very  hard,  that  the  plaintiff  should 
retain  the  bond  on  being  paid  its  inferiority  of  value  to  the 
sum  named ;  what  the  value  receive  was,  that  induced 
the  defendants'  testator  to  agree  thereto  does  not  appear ; 
he  may  have  sold  the  bond  to  the  plaintiff  at  the  price  at 
which  he  agreed  to  take  it  back,  and  in  such  case  he  ran 
the  risk  of  its  falling  in  value  instead  of  the  plaintiff;  it 
is  sufBident  that  the  defendants'  testator,  agreed  that  the 
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plaintiff  might  so  retain  such  bond  receiving  the  difference 
of  its  value. 

I  am  of  opinion,  therefore,  the  plaintiff  should  retain 
his  verdict  for  the  amount  which  has  been  given  in  his 
favor  and  have  judgment  for  that  amount  with  costs. 

Barboub,  J.,  (dissenting.)  The  words  "for  valne 
received,"  in  an  instrument  of  this  kind,  undoubtedly 
express  a  sufficient  consideration  to  support  it.  (Howari 
v.  Solbrookj  antOj  237.)  The  sole  question  for  considera- 
tion, therefore,  is,  whether  the  offer  of  the  note  to  Hol- 
brook, for  purchase,  at  the  time  in  that  regard  mentioned 
in  the  contract,  was  a  condition  precedent  to  a  recovery 
under  the  guaranty. 

The  counsel  for  the  plaintiff  claims  that  two  distinct  and 
several  undertakings,  on  the  part  of  the  obligor,  are 
embraced  in  the  contract  in  this  case ;  one  being  purely  a 
warranty  that  the  bond  shall  be  worth  $960  upon  a  ce^ 
tain  day,  and  the  other  an  undertaking  by  Holbrook  that 
on  the  day  designated  he  will  buy  it  for  that  sum,  if 
offered  to  him ;  and  that  the  defendants  had  a  right  either 
to  present  the  bond  and  require  Holbrook  to  purchase  it, 
or  to  proceed  against  him,  upon  the  guaranty,  without  sneh 
presentation.  Upon  an  examination,  however,  it  will  be 
found  that  the  contract  signed  by  Holbrook  consists  of 
one  continuous  sentence  not  susceptible  of  a  division; 
and  it  appears  to  me  to  contain  but  a  single  proposition 
or  undertaking,  to  wit :  a  guaranty  on  the  part  of  Holbrook 
that  the  bond  shall  be  worth  $960  to  the  plaintiff  and  his 
then  partner,  at  the  end  of  two  years  from  that  date, 
which  undertaking  he  agreed,  to  perform  so  as  to  render 
the  same  effective  in  a  particular  manner ;  that  is,  by  pn> 
chasing  the  bond  if  presented  to  him  for  that  purpose  on 
the  day  mentioned  in  the  agreement,  and  paying  therefor 
the  amount  he  had  covenanted  it  should  then  be  worth. 
This  construction,  I  think,  is  perfectly  consistent  with 
the  probable  design  and  intention  of  both  parties.  The 
obligors  clearly  desired  nothing  further  than  to  receive 
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$960  for  their  bond ;  for  that  is  all  they  would  be  entitled 
to  ander  either  construction.  The  mere  guaranty  secured 
to  them  that,  and  the  provision  for  the  purchase  of  the 
instrument  was  therefore  worthless  to  them.  But  it  is 
quite  reasonable  to  suppose  that  Holbrook  designed,  at 
the  time  he  signed  the  guaranty,  to  provide  for  his  own 
safety  against  loss,  by  selling  the  bond  to  some  one  else, 
conditionally,  during  the  two  years  which  were  to  elapse 
before  he  was  to  pay  for  it,  or  that  he  hoped  to  realize  a 
profit  from  the  sale  of  the  bond  at  some  future  time, 
in  case  he  should  be  compelled  to  purchase  it ;  and  it  is 
difficult  to  believe  that  the  parties  designed  to  permit  the 
obligees  to  deprive  him  of  this  very  equitable  right  at 
their  option,  by  retaining  the  bond  in  their  own  hands 
after  they  had  received  from  him  its  full  value.  I  am  of 
opinion,  therefore,  that  the  contract  signed  by  Holbrook 
must  be  considered  as  simply  an  agreement  to  purchase 
the  bond  at  the  price  fixed,  provided  it  should  be  presented 
to  him  for  that  purpose  on  the  7th  of  March,  1855 ;  and 
that  such  presentation  was  necessary  to  entitle  the  plain- 
tiff to  recover  against  Holbrook  or  his  personal  represen- 
tatives upon  the  contract. 

In  this  view  of  the  case,  it  is  unnecessary  to  consider 
what  would  have  been  the  duty  of  the  plaintiff  as  obligee 
in  a  mere  covenant  of  guaranty. 

The  verdict  should,  therefore,  be  set  aside  as  contrary  to 
evidence,  and  a  new  trial  granted,  with  costs  and  costs  of 
appeal. 

Judgment  for  the  plaintiff  on  the  verdict. 


1 

Francis  S.  Ooghlan,  Plaintiff  and  Respondent,  v.  Wil- 
TJAM  B.  DiNSMOKB,  President  of  the  Adams  Express 
Oompany,  Defendant  and  Appellant. 

L  In  an  action  against  bankers  or  collecting  agents,  to  recover  damages  for 
their  neglect  to  present  a  note  intrusted  to  them  for  collection  or  give 
notice  of  non-payment  to  the  indorsers,  the  burden  of  proof  is  on  the 
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defendants  to  show  the  insolvency  of  the  indorsers,  if  thej  rely  on  tibst 
fact  as  a  defense. 

2.  Whether  the  burden  of  proof  is  upon  the  plaintiff  to  show  the  insolvency 
of  the  maker  ?  Query, 

3.  In  such  an  action  it  appeared  that  before  the  maturity  of  the  note,  the 
maker,  who  was  indebted  to  the  indorsers,  paid  them  a  part  of  the  amount 
of  the  note,  upon  their  promise  to  pay  the  note  at  maturity  and  give  Mm 
further  credit^  and  this  transaction  was  unknown  to  the  other  parties. 

Bddj  that  this  payment  was  not  available  as  a  defense,  pro  ianto^  in  favor 
of  the  collecting  agents,  it  not  being  a  payment  for  the  use  or  benefit  of 
the  holder  of  the  note. 

Bddf  furthery  that  the  payment  and  promise  having  been  unknown  to 
the  holder  of  the  note  until  after  the  commencement  of  his  action  against 
the  collecting  agentSj^uch  facts  did  not  amount  to  a  waiver,  on  Htm  put 
of  the  indorsers,  of  demand  and  notice  of  non-payment,  which  would  exon- 
erate the  defendant  from  any  consequences  of  their  neglect  to  make  such 
demand  and  give  such  notice. 
4  i2  seems  that  an  indorser  of  a  note,  who,  being  informed  by  the  maker  that 
he  will  be  unable  to  pay  the  note,  receives  from  him,  without  the  holder's 
knowledge,  a  part  of  the  amount  of  the  note,  promising  to  pay  the  note  at 
maturity  and  give  the  maker  further  time,  does  not  thereby  waive  demsnd 
and  notice  of  non-payment 

(Before  Robkrtsok,  White  and  Basboxtr,  J.  J.) 
Heard,  June  11;  decided,  October  6,  1862. 

This  was  an  action  for  damages  for  failing  to  take  proper 
steps  to  charge  the  parties  to  a  note  left  with  the  defend- 
ants for  collection. 

The  note  was  dated  the  17th  of  June,  1860,  and  was  for 
$1,922.34,  drawn  by  G.  W.  Nichols,  payable  ten  months 
after  its  date,  to  the  order  of  Saltus  &  Go.,  at  the  oflSce  of 
Payne  &  Harrison  of  New  Orleans,  with  corrent  rate 
of  exchange  on  New  York  at  maturity.  It  was  indorsed 
by  Saltus  &  Co.,  and  also  by  Mrs.  Anna  Saltus. 

The  defendants  signed  a  receipt,  dated  the  6th  of  AprQ, 
1861,  of  such  note  from  tlte  plaintiff  for  collection,  proceeds 
to  be  returned  with  exchange  on  New  York,  in  which  it  was 
expressed  that  if  not  honored,  it  "  was  to  be  returned,  and 
"  all  charges  for  protest,  express  service,  &e.,  to  be  paid  by 
the  consignor."  The  note  was  afterwards  returned  unpro- 
tested and  the  plaintiff  refused  to  receive  it,  no  notice 
having  been  given  to  the  indorsers. 

The  complaint  alleged  the  defendants  to  be  a  johat  stoek 
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company,  doing  business  as  collection  agents,  set  out  the 
ownership  of  the  note  in  question  by  the  plaintiff,  its 
making  by  Nichols,  and  the  indorsements,  and  the  under- 
taking by  the  defendants  to  collect  the  note  or  charge  the 
parties  thereto,  and  their  failure  to  perform  it,  by  not  pro- 
testing the  note,  and  omitting  to  notify  the  indorsers. 
The  answer  denied  every  allegation  in  the  complaint, 
except  the  making  and  indorsement  of  the  note  in  ques- 
tion, and  averred  that  the  maker  paid  the  plaintiff,  after 
the  maturity  thereof,  on  account  of  such  note  $1,000,  in 
consideration  whereof  the  plaintiff  had  agreed  to  extend 
the  time  for  the  payment  of  the  residme,  for  a  definite 
period,  and  thereby  discharged  the  indorsers. 

On  the  trial  the  defendant  read  in  evidence  a  complaint 
in  an  action  brought  by  the  present  plaintiff  against  the 
indorsers  of  such  note,  which  was  only  signed  by  the  plain- 
tiff's attorneys,  and  not  signed  or  verified  by  the  plaintiff, 
in  which  it  was  alleged  that  the  maker  of  such  note  depo- 
sited with  Saltus  &  Go.,  the  indorsers  of  it,  $1,000,  to  be 
applied  on  such  note  when  it  became  due,  and  the  defend- 
ants in  that  suit  had  notice  that  it  would  not  then  be 
otherwise  paid,  and  the  then  defendants,  Saltus  &  Co., 
agreed,  for  themselves  and  Mrs.  Saltus,  of  whom  they  were 
agents,  to  apply  such  money  on  such  account ;  and  it  was 
also  further  alleged  that  such  note  was  duly  presented 
and  notice  of  non-payment  given  to  the  indorsers.  Such 
action  was  pending  at  the  time  of  the  trial  of  this  action. 

The  maker  of  the  note,  (Nichols,)  testified  that  on  the 
12th  of  April,  1861,  he  wrote  a  letter  to  Saltus  &  Co.,  in 
which  he  stated  ^^  that  he  would  send  them  a  draft  for 
'*  $1,000  if  they  wouM protect  the  iiote,  and  give  him  twelve 
'' months  "  in  which  to  pay  the  residue.  The  letter  itself 
was  not  produced,  having  been  mislaid.  Saltus  &  Oo. 
sent  an  answer  to  such  letter,  to  the  maker,  in  which  they 
stated  that  the  letter  of  the  12th  was  received,  and 
requested  him  to  send  them  by  return  mail  his  draft  on 
his  bankers  in  New  Orleans,  at  one  day's  sight,  for  $1,000, 
advising  them  of  the  same ;  and  if  they  had  no  funds  there, 
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a  draft  for  tiie  same  amoimt  on  his  hoose  in  Shreyeport, 
and  at  fhe  foot  was  written :  *^  If  possible  by  retnm  mail'' 
Nichols  fnrtJier  testified  tiiat  he  gave  Saltiis  &  Go.  the 
$1,000,  and  they  agi:eed  to  relieve  him  from  that  note  and 
give  him  credit  for  the  balance  for  twelve  months,  and  be 
notified  them  it  was  impossible  for  him  to  pay  it  at  matoiv 
ity.  On  crosfikexamination  he  admitted  that  Saltus  &  Go. 
held  other  notes  of  his  at  that  time.  He  also  stated  that 
it  was  understood  that  Saltos  &  Go.  should  take  up  the 
note ;  their  agreement  was  that  they  would  protect  it ;  and 
being  a  second  time  cross-examined,  he  stated  that  it  was 
understood  between  them  that  the  note  would  have  to  be 
protested.  He  further  testified  that,  at  the  time  this  note 
matured,  he  was  not  able  to  provide  for  it ;  and  on  tlie 
12th  of  April  he  understood  it  had  gone  forward  and  could 
not  be  prevented  from  being  protested.  Theodore  Saltus, 
one  of  the  firm  of  Saltus  &  Go.,  being  examined  as  a  wit- 
ness, testified  that  the  $1 ,000  was  received  on  account  of 
the  debts  owing  them  by  ]^ichols. 

The  maker  of  the  note,  (Nichols,)  also  stated  the  condi- 
tion of  his  affkirs.  He  did  not  think  a  forced  sale  of  his 
property  at  the  north  would  pay  his  debts,  although  it 
might.  He  did  not  consider  himself  insolvent.  He  owed 
$7,200  for  merchandise  and  $9,000  for  mortgages  on  houses, 
and  the  estimated  value  of  his  property  was  $20,000  to 
$25,000.  When  the  political  troubles  broke  out,  he  had  mer- 
chandise amounting  to  $20,000  in  Texas,  which  had  been 
confiscated  by  the  Bebel  Government,  and  he  also  had  a 
rental  of  $6,000  a  year  in  Shreveport  and  Texas.  He  had 
not  attempted  to  sell  his  real  estate  here ;  his  creditors  had 
agreed  to  advance  him  money  to  finish  certain  houses  he 
was  building,  and  it  was  agreed  that  the  rents  should  be 
applied  to  extinguish  his  debts.  He  expected  to  get  his 
property  south.  He  never  had  the  means  to  pay  this  note 
in  money* 

Mrs.  Anna  Saltus  testified  that  she  supposed  Saltus  & 
Go.  to  be  solvent  at  the  time  and  still  supposed  so,  which 
testimony  was  objected  to  by  the  defendant 
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A  motion  was  made  for  a  nonsuit,  upon  the  ground  of 
want  of  proof  of  non-presentoient  for  payment,  and  of  non- 
notification of  the  indorsers,  which  was  refused.  Another 
motion  was  made  for  leave  to  amend  the  answer,  by  set- 
ting up  a  special  agreement  between  the  indorsers  and 
maker  of  the  note  in  question,  to  the  effect  that  the 
indorsers  would  protect  the  note  at  maturity,  thereby 
waiving  notice  and  demand,  which  was  refused ;  but  the 
Court  permitted  the  defendants  to  give  evidence  of  waiver 
of  notice  of  non-payment  and  protest 

At  the  conclusion  of  the  trial,  the  Court  charged  that 
there  was  no  proof  of  such  waiver  of  notice  of  protest  by 
the  indorsers  as,  between  the  plaintiff  and  defendant, 
would  discharge  the  defendants  from  performing  their 
agreement  to  protest  the  note  in  question,  to  which  the 
defendant  excepted.  The  counsel  for  the  defendant  then 
requested  the  Court  to  charge  that  the  plaintiff  could 
not  recover  unless  the  Jury  should  believe,  from  the  evi- 
dence, that  the  maker  of  the  note  was  insolvent,  which 
was  refused  and  an  exception  taken.  The  Court  then 
directed  a  verdict  for  the  plaintiff  for  the  amount  claimed, 
for  which  judgment  was  entered,  and  an  appeal  taken 
tlierefrom.    No  motion  was  made  for  a  new  trial. 

C  A.  Sewardj  for  defendant,  appellant. 

I.  The  primary  inquiries  are  : 

1.  What  was  the  contract  between  the  partis  ? 

2.  What  are  the  plaintiff's  rights,  if  such  contract  was 
not  performed? 

1.  The  contract  was  "  a  mere  contract  of  agency,  which 
left  the  plaintiff  all  his  rights  and  remedies  for  the  recovery 
of  his  debt  as  against  other  parties,  and  only  rendered  the 
agent  liable  for  the  actual  or  probable  damages  which  his 
principal  sustained  in  consequence  of  the  negligence  of  the 
agent."  [Allen  v.  Suydam,  20  Wend.,  327.) 

2.  Assuming  that  the  contract  was  not  performed,  what 
are  the  actual  or  probable  damages  which  the  plaintiff  has 
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sustained  ?  This  must  be  decided  by  the  light  of  conceded 
analogies,  and  the  force  of  positive  precedent. 

To  entitle  the  plaintiff  to  recover  against  the  defendant, 
he  must  prove,  as  elements  of  damage,  first,  the  insol?- 
ency  of  the  maker  of  the  note,  and,  second,  the  solvency 
of  the  indorsers ;  and  such  proof  must  be  submitted  to 
the  Jury.  (Bussdl  v.  P<ihner^  2  Wils.,  325 ;  Arnold  v.  Com- 
manwealik^  8  B.  Monr.,  109;  Clark  v.  Smithy  10  Conn.  B.,  1; 
Varrii  v.  Heald^  2  Greenl.,  91 ;  Wolcott  v.  Orajfy  Brayton's 
B.,  91 ;  Potter  v.  Lansing^  1  Johns.,  215 ;  Tan  Wart  v. 
Wooley,  5  Dowl.  &  Eyl.,  374 ;  AUen  v.  Suydam,  20  Wend., 
327 ;  Warren  Bank  v.  Pa/rkery  8  Gray,  222 ;  Bank  of  TJtm 
V.  McKinster,  11  Wend.,  473 ;  Smedes  v.  Bank  of  JJikOy  20 
Johns.,  372 ;  Mechanics^  Bank  v.  Merchants^  Bank,  6  Mete., 
13 ;  Hast  Biver  Bank  v.  Oedney^  4  E.  D.  Smith,  582 ;  SUnce 
V.  Bank  of  Cape  Fear^  3  Dev.,  408.) 

Upon  the  evidence,  Kichols,  the  maker  of  the  note,  was 
solvent  and  able  to  pay  it. 

II.  The  Court  erred  in  deciding  that  the  evidence  on  the 
part  of  the  defendant  did  not  amount  to  proof  of  waiver 
of  notice  of  non-payment  and  notice  of  protest  by  Saltus 
&  Co.,  the  first  indorsers  of  the  note,  and  was  not  siifflcient 
to  discharge  the  Company  fix)m  the  performance  of  its 
agreement 

The  neglect  to  give  notice  of  protest,  was  justified,  in 
this  case,  by  the  acts  of  the  indorser.  (Citing  and  com- 
menting on  Phipson  v.  KneUoTf  1  Stariiie,  116 ;  Bond  v. 
Famhamj  5  Mass.  B.,  170 ;  Mechanics*  Bank  v.  GristcoH  7 
Wend.,  165 ;  Coddington  v.  DaviSy  3  Denio,  16 ;  Tayhr 
V.  French^  4  E.  D.  Smith,  458 ;  Seacord  v.  Miller^  3  Kern., 
68 ;  Burke  v.  McKay ^  2  How.  TJ.  S.  B.,  66 ;  Ilsley  v.  Jewettf 
3  Metcalf,  434 ;  Marshall  v.  MitclieU,  35  Maine,  [5  Bed.,] 
221 ;  Boyd  v.  Cleveland,  4  Pick.,  525 ;  Mechanics'  Bank  v. 
Oriswold,  7  Wend.,  168.) 

III.  It  is  immaterial  whether  Anna  Saltus  was  charged 
as  an  indorser ;  because, 

1.  As  between  her  and  Saltus  &  Co.,  the  note  was  to  be 
paid  by  them ;  and, 
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2.  The  plaintiff,  having  a  remedy  against  the  maker  and 
the  first  indorsers,  cannot  be  said  to  have  been  injured  by 
a  fsuluie  to  charge  the  other  indorser. 

IV.  The  motion  for  a  nonsuit  was  improperly  denied. 

There  is  no  proof  in  the  case  that  demand  of  the  note 
was  not  made  and  notice  of  its  non-payment  not  given. 
On  the  contrary,  there  is  proof  in  the  case  that  payment 
of  the  note  was  duly  demanded  and  that  notice  of  its  non- 
payment was  duly  given  to  its  indorsers.  Those  facts  are 
averred  in  the  complaint  in  the  suit  brought  by  the  plaintiff 
against  the  indorsers,  and  there  is  no  evidence  contradict- 
ing them. 

Even  if  Nichols  was  insolvent,  and  even  if  the  agree- 
ment between  him  and  Saltus  &  Go.  did  not  amount  to  a 
waiver  of  demand  and  notice,  still  the  decision  of  the  Oourt 
that  the  evidence  adduced  by  the  defendant  did  not  dis- 
charge the  Express  Company  from  the  performance  of  its' 
agreement,  was  erroneous ;  because,  the  decision  fastened 
upon  the  defendant  a  liability  to  the  full  amount  of  the 
jbce  of  the  note,  when  the  proof  showed  that  the  extent 
of  tlie  plaintiff's  loss  was  only  the  difference  between  the 
amount  of  the  note  and  the  $1,000  paid  thereon  by  Nichols 
to  Saltus  &  Go. 

The  extent  of  the  plaintiff's  loss  is  the  measure  of  the 
liability  of  the  defendant ;  and  the  $1,000  paid  by  Nichols, 
belonged,  of  right,  to  the  plaintiff,  and  should  have  been 
held  by  the  Oourt  as  diminishing  pro  tanto  the  liability  of 
the  defendant. 

•    WiUiam,  AUen  Butter^  for  plaintiff,  respondent. 

I.  The  motion  for  a  nonsuit  at  the  close  of  the  plaintiff's 
evidence,  was  properly  denied. 

The  burden  of  proof  waa  on  the  defendants  to  show  that 
the  note  had  been  protested. 

The  averment  of  the  complaint  in  the  suit  brought  in 
the  name  pf  plaintiff  against  Saltus  &  Go.,  and  Anna 
Saltus,  as  indorsers,  that  the  note  had  been  protested,  &c., 
is  immaterial.    The  complaint,  being  unverified,  was  the 
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act  of  the  attorneys  and  not  of  the  plaintiff,  and  is  of  no 
effect  as  an  admission  or  otherwise.  (1  Starkie  on  Ev.,  450; 
BoiUau  V.  Budlin,  2  Exch.,  665;  S.  C,  12  Jar.,  899; 
Church  y.  SheUon^  2  Curtis,  271,  and  cases  cited  6n  p.  275.) 

And  the  defect,  if  any,  was  cored  by  the  further  testi- 
mony on  the  part  of  the  defendants ;  and  the  motion  was 
not  renewed  at  the  close  of  the  evidence  on  both  sides. 

U.  The  Gourt  correctly  decided  that  the  evidence, 
admitted  under  the  ruling  on  defendants'  application  to 
amend  the  complaint,  did  not  amount  to  proof  of  waiver 
of  notice  of  non-payment  and  notice  of  protest,  by  Saltos 
&  Go.,  and  was  not  sufficient,  as  between  the  partis  to 
this  action,  to  discharge  the  defendants  from  the  perfoim- 
ance  of  their  agreement,  to  cause  the  note  to  be  protested; 
and  further,  thali.  there  was  no  sufficient  evidence  to  go  to 
the  Jury,  pf  any  waiver  of  notice  of  non-payment  or 
notice  of  protest,  on  the  part  of  Anna  Saltus. 

Kothing  short  of  the  clearest  evidence  of  assent  on  the 
part  of  indorsers  will  amount  to  a  waiver  of  notice  of 
protest.  The  cases  in  which  indorsers  have  been  held  to 
a  waiver  from  the  fact  that  they  had  received  fundp  or 
security  from  the  maker  before  maturity,  are  cases  in  which 
they  either  expressly  agreed  to  waive  notice,  or  did  some 
act  by  which  the  holder  was  induced  to  omit  protest,  or 
when  by  taking  into  their  possession  lall  the  property  of 
the  maker,  by  assignment,  for  the  express  puipose  of  meet- 
ing his  liabilities,  the  indorsers  have  obtained  everything 
which  the  notice  was  intended  to  enable  them  to  obtain. 
{Oswego  Bank  v.  Kwnver,  Lalor's  Supp.  to  Hill  &  D.,  122; 
Coddington  v.  Davis^  1  N.  T.  E.,  186 ;  Spencer  v.  Harvey, . 
17  Wend.,  491 ;  Leonard  v.  Gary,  10  Id.,  504 ;  Mechunie^ 
Bank  v.  Oriswold,  7  Id.,  165 ;  Taylor  v.  French^  4  E.  D. 
Smith,  458.) 

The  taking  of  security,  or  receiving  funds  in  part  pay- 
ment, by  the  indorsers,  does  not  operate  as  a  waiver,  nor 
can  a  waiver  be  implied  in  any  case,  from  the  transactions 
between  the  maker  and  the  indorsers,  un]^'  the  latter 
assume  an  unqualified  liability  to  pay  the  note  at  maturity. 
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and  abandon  their  recourse  against  the  maker.  {Seacard 
V.  MiUeTj  13  N.  Y.  E.,  [3  Eem.,]  55 ;  Kramer  v.  Sandfard^ 
4  Watts  &  S.,  328.) 

In  the  present  case  there  was  no  such  assumption  of 
liability  on  the  part  of  Saltus  &  Oo«,  nor  any  waiver 
of  their  recourse  against  Nichols.  The  indemnity  received 
by  them  was  partial,  and  they  did  no  act,  and  came  under 
BO  obligation  dispensing  with  the  demand  and  notice  which 
were  the  conditions  precedent  to  their  liability  as  Indorsers. 

As  to  Anna  Saltus,  the  other  indorser,  there  was  no 
evidence  whatever  of  any  implied  waiver.  She  was  not  a 
party  to  the  alleged  agreement  with  Nichols ;  Saltus  &  Go. 
were  not  her  agents  or  attorneys.  She  was,  therefore, 
liable  to  plaintiff  on  her  distinct  contract  of  indorsement. 
Seneca  Co.  Bank  v.  Neaaa^  3  Com.,  443 ;  Mohawk  Bank  v. 
Carey,  1  Hill,  513 ;  Cayxiga  Bank  v.  Warden,  2  Seld.,  19.) 

The  only  exception  on  this  point  was  taken  to  the  entire 
ruling  of  the  Oourt ;  and  if  either  proposition  was  correct, 
the  exception  must  fail  entirely. 

III.  The  Oourt  correctly  refused  to  charge  the  Jury,  as 
requested,  that  even  though  the  plaintiff  had  lost  bis 
recourse  against  the  indorsers,  through  the  defendants' 
Ttegligence,  the  plaintiff  could  not  recover  unless  the  Jury 
should  believe,  from  the  evidence,  that  Ifichols,  the  maker 
of  the  note,  was  insolvent. 

There  was  no  conflicting  evidence  on  this  subject  to 
submit  to  the  Jury. 

The  plaintiff  was  not  bound  to  prove  insolvency  on  the 
part  of  the  maker  (the  point  requested  to  be  charged)  in 
order  to  entitle  him  to  a  recovery. 

The  ground  of  the  action  was  the  negligence  of  the 
defendants.  All  that  the  plaintiff  was  required  to  show 
was  failure  on  their  part  to  perform  the  duty  undertaS^n 
by  them.  This  raised  the  presumption  of  their  liability 
for  any  loss  sustained  by  the  plaintiff  by  reason  of  their 
neglect.  (Walker  v.  Bank  of  State  of  N.  T.,  5  Seld.,  582 ; 
Bank  of  UiAca  v.  Smedes,  3  Cow.,  662 ;  Bank  of  TTiAca  v. 
McKinster,  11  Wend.,  476.) 
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The  plaintiff  further  showed  that  the  maker  of  the  note 
was  unable  to  pay  it  at  maturity,  and  that  such  inability 
continued  up  to  the  trial.  ^ 

The  burden  of  proof  was  then  on  the  defendants  to 
show,  in  reduction  of  damages,  that  the  maker  had  ample 
funds  to  pay,  if  called  upon,  or  any  other  fact  showing 
that  plaintiff  had  sustained  no  actual  loss.  {AUen  v.  Suf- 
dam,  20  Wend.,  321,  329.) 

The  defendants  gave  no  proof  to  reduce  the  amount  of 
damages  below  the  whole  amount  of  the  note,  and  made 
no  request  for  any  ruling  in  reference  to  damages.  The 
plaintiff  was  entitled  to  nominal  damages  at  all  eventB, 
{AUen  V.  Suydam,  20  Wend.,  330,)  and  the  ruling  requested 
could  not,  therefore,  have  been  granted.  Even  if  it  had 
been  a  request  to  charge  that  only  nominal  damages  could 
be  recovered,  unless  the  Jury  believed  that  Nichols  was 
insolvent,  it  would  have  been  equally  objectionable.  The 
plaintiff  would  have  had  a  present  and  immediate  right 
of  action  against  the  indorsers  had  the  defendants  done 
their  duty.  This  was  lost  by  their  neglect,  and  they  could 
not  compel  the  plaintiff  to  await  a  liquidation  of  the  affiuis 
of  the  maker,  or  to  resort  to  a  sale  of  his  mortgaged  real 
estate,  with  its  attendant  delays  and  right  of  redemption, 
or  to  abide  the  event  of  the  rebellion,  and  the  r^ease  of 
his  confiscated  property. 

BoBBBTSON,  J.  The  plaintiff  was  entitled  to  the  seen- 
rity  of  the  liability  of  all  the  parties  to  the  note  in  question 
who  were  originally  liable,  and  the  defendants  were  bound 
to  take  all  necessary  steps  to  secure  that  liability.  For  any 
failure  to  take  such  steps  the  defendants  were  liable  to  the 
extent  of  any  damages  suffered  by  the  plaintiff.  The  maker, 
of  course,  is  liable  at  all  events ;  and  if  he  is  solvent  no 
damage  has  been  suffered;  if  not*  the  defendant  is  liable 
for  not  charging  the  indorsers,  unless  they  never  were 
liable  or  were  insolvent  and  worthless.  In  such  case  it  is 
not  necessary  for  the  plaintiff  to  prove  any  solvency  of  the 
indorsers;  hia  dereliction  of  duty  casts  the  burden  on 
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the  delinqnent  agent,  of  disptoTing  their  solvency.  {Walker 
V.  Bank  of  State  of  New  York,  6  Held.,  582 ;  Bank  of  Utica  v. 
SmedeSf  3  Oow.,  662;  Bank  of  Utica  v.  McKinsteTj  11 
Wend.,  475;  AVm  v.  Suydam^  20  Id.,  329,  Per  Chancellor 
WAiiWOBTH.)  The  fact  that  in  some  cases  the  plaintiff 
introduced  evidence  to  prove  the  insolvency  of  the  maker 
or  solvency  of  the  drawer,  does  not  a£Pect  the  role.  {Bank 
of  Utica  V.  McKinstetf  11  Wend.,  473;  Bmedes  v.  Bank  of 
Uticaj  20  Johns.,  372 ;  Mechanics'  Bank  v.  Merchants^  Bank^ 
6  Mete,  13;  East  Eiver  Bank  v.  Qeiney^  4  E.  D.  Smith, 
682.)  Possibly  the  burden  may  lie  on  the  plaintiff  to 
prove  the  insolvency  of  the  maker,  but  in  this  case  that 
was  prima  facie  established.  The  plaintiff  is  not  bound 
to  wait  foiever  for  a  chance  of  collecting  from  the  maker: 
his  money  is  due  forthwith.  The  attempt  to  show  that 
Mrs.  Saltus  was  never  responsible  failed. 

The  defense,  therefore,  of  the  defendants  rest  in  the  con- 
tinued liability  of  Saltns  &  Go.,  on  the  note,  and  their 
waiver  of  demand  and  notice;  and  they  also  claim  that 
the  $1,000  i>aid  by  the  maker  to  Saltus  &  Go.  should  go 
in  mitigation  of  damages.  No  such  i>artial  defense  as  the 
last  is  set  up  in  the  pleadings,  nor  was  any  application 
made  to  amend  them  for  the  purpose ;  and  if  it  had  been 
made,  it  would  have  been  untenable.  There  is  no  evidence 
that  the  maker  of  the  note  paid  such  sum  to  the  indorser 
to  be  paid  over  to  the  holder ;  he  paid  it  to  him  as  his 
creditor  on  a  general  promise  to  take  up  the  note  and 
protect  him.  It  became  the  indorsers'  money;  no  action 
lay  for  it  in  the  plaintiff's  favor.  The  indorsers  promised, 
in  consideration  of  its  payment,  to  take  up  the  note  and 
give  the  maker  credit  for  the  residue  of  what  was  due,  for 
a  year,  which  the  latter  promised  to  pay,  the  note  to  be 
retained  as  an  evidence  of  debt.  Any  other  person  might 
have  made  the  same  promise,  and  yet  not  have  discharged 
the  defendants  from  liability  on  a  contract  made  before 
such  promise.  No  such  secret  collateral  agreement  coold 
disehaige  them. 

The  only  remaining  question  is,  if  Sottas  &  Oo.  are 
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liable  as  indorgers.  They  may  have  been  liable  to  the 
plaintiff  on  their  new  undertaking  to  pay  the  note,  althongh 
made  to  a  third  person,  {Dd.  ^  Hud.  Can.  Co.  v.  Westcheiter 
Co.  B^k^  4  Denio,  97,)  and  so  might  any  other  person  on  a 
similar  promise,  but  no  such  liability  is  set  up  in  the  plead- 
ings, and  the  relation  in  such  case  is  different.  The  real 
question  here  is,  whether  knowledge  by  the  indorser  of 
the  inability  of  the  maker  to  pay,  his  notice  to  them  that 
he  would  not  pay,  and  their  promise  to  pay,  amounts  to 
such  waiver  of  notice  as  to  make  them  liable  as  indocseia. 
It  has  been  held  that  where  the  indorser  takes  upon  him- 
self the  duty  of  inquiring  if  a  note  is  paid,  {Ph^9on  v. 
KneUerj  1  Stark.,  116,)  or  has  an  assignment  of  all  the 
maker's  property,  {Mechaniea*  B*k  v.  Qriawoldt  7  Wend, 
176,)  or  is  preferred  in  a  general  assignment,  {Coddington  v. 
Davis,  3  Denio,  16;  Taylor  y.  French,  4  E.  D.  Smith,  458,) 
or  becomes  otherwise  the  party  to  take  up  the  note  as 
between  him  and  the  maker,  by  taking  security,  (Seacori 
Y.  MiOer,  3  Kern.,  58,)  or  releases  the  maker,  {Bwrke  v. 
McKay,  2  How.  U.  S.  B.,  66,)  or  when. he  is  furnished  by 
the  maker  with  all  the  funds  he  has,  or  equal  to  the  amonnt 
of  the  note,  and  agrees  therewith  to  pay  the  note,  (ilsby 
V.  Jewett,  3  Mete,  434,)  either  of  such  acts  operates  as  a 
waiver;  and  so  even  a  promise  to  take  up  a  note  if  not 
paid  by  another.  {Boyd  v.  Cleveland,  4  Pick.,  525;  MarshaU 
v.  MitcheU,  35  Maine,  [5  Bed.,]  221.)  It  is  undoubtedly 
true,  as  a  general  rule,  that  where  any  steps  to  charge  the 
indorser  are  prevented  by  some  acts  of  his  whidh  puts  the 
holder  off  his  guard,  the  latter  is  excused,  (Bruce  v.  LyUs, 
13  Barb.,  163;  SpeMser  v.  Harvey,  17  Wend.,  489,)  but  I 
am  not  prepared  to  say  that,  therefore,  a  promise  to  the 
maker,  not  known  to  the  holder,  would  be  sufficient 
The  fact  that  the  maker  is  thrown  off  his  guard  in  pie- 
paring  to  pay  the  note,  does  not  affect  the  relations  of  the 
holder  ^d  maker;  it  does  not  operate  either  as  an  estoppel 
or  contract  between  them*  But  when  the  latter  promises  Vae 
former  to  pay  absolutely  and  unconditionally,  he  hsifi  a  right 
to  assume  that  the  duty  of  notii^ing  the  indorser  of  a  More 
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on  tlie  maker's  part  is  dispensed  with,  and  that  he  need  not 
rely  apon  the  maker  at  aJL  Notwithstanding  a  promise 
by  the  indorser  to  the  maker,  the  former  may  not  be  able 
to  pay  and  still  not  lose  his  right  of  proceeding  forthwith 
against  the  maker,  to  secure  himself,  which  is  the  object 
of  the  notice.  When  the  promise  is  made  only  privately 
to  the  maker*of  the  note,  the  indorser  does  not  expect  the 
holder  to  rely  upon  it,  because  it  is  not  made  to  him.  A 
promise  to  pay,  unconditionally,  does  not  operate  as  a  con* 
tract  but  as  an  estoppel,  and  when  made  to  the  holder  is 
an  admission  that  the  indorser  will  suffer  no  injury  for 
want  of  demand  and  notice,  which  is  the  test  applied  by 
Judge  Nelsok,  in  Mechanic^  Bank  y.  Oriswold^  (7  Wend., 
16&)  I  cannot,  therefore,  subscribe  to  the  reasoning  in 
Marshall  v.  Mitehettj  {ubi  mp.,)  which  makes  a  promise  to 
the  maker  equivalent  to  a  promise  to  the  holder  as  a 
waiver ;  and  no  other  case  goes  so  tBH. 

But  even  if  it  were  so,  the  defendants  in  tiiis  action 
oaght  not  to  be  allowed  to  avail  themselves  of  a  private 
agreement,  unknown  to  the  plaintiff,  and  first  disclosed 
on  the  trial ;  Und  that,  too,  where  the  evidence  of  the  par- 
ties concerned  is  conflicting  as  to  the  whole  transaction. 
The  result,  perhaps,  might  be,  that  in  this  action  the 
plaintiff  would  fail  to  recover  against  the  defendants,  by 
the  view  the  Jury  would  take  of  the  testimony;  and  in  the 
action  by  him  against  the  indorsers  he  might  idso  fail  from 
a  different  view  taken  of  the  same  testimony,  and  thus  fiEul 
altogether  by  the  defendants'  neglect  of  du^.  I  think,  in 
such  case,  the  evidence  must  bring  home  knowledge  to 
the  holder,  at  least  before  the  commencement  of  the 
action,  of  the  existence  of  such  waiver,  if  not  his  actual 
presence  when  it  was  made,  before  he  can  be  deprived  of 
his  right  to  recover. 

The  plaintiff  is  of  course  not  entitled  to  a  double  satis- 
fisMStion,  and  the  defendants  are,  therefore,  probably  enti* 
tied  to  subrogation  to  his  rights  to  the  extent  of  whatever 
part  of  the  note  they  may  pay.    If  they  pay  the  whole 
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note,  they  may  proceed  against  the  mdoiserB,  and  enfoioe 
their  liability  if  they  can  establish  it. 

I^he  decision  of  the  Conart  that  no  irairer  of  demand 
and  none  bad  been  proved,  and  its  reftisal  to  ohar^ 
that  the  plaintiff  could  not  TOcover  unless  IS^idicAs  "wm 
insolvent,  "wenpe  correct.  The  counsel  for  the  defendante 
did  not  require  any  other  ^ts  to  be  submitted  to  the 
Jury ;  the  motion  for  a  nonsuit  was  properly  denied,  and 
there  was,  therefore,  no  error  in  the  charge  or  exdusioii 
of  evidence. 
The  Judgment  should  be  afflrmed  with  costs* 
Whitb,  J.,  concurred  in  aflSrming  the  judgment. 

Barboub,  J.,  (dissenting.)  The  measure  of  damfigBB, 
in  a  ^ase  of  this  kind,  is  the  amount  which  the  owner  df 
the  note  has  lost  by  the  failure  of  tbe  carrier  or  agent  to 
perform  his  duty  by  protesting  the  note.  (Van  Warty. 
Wooky,  5'Dowl.  &  ByL,  874;  AUenv.  Suydam,  20  Wend., 
827 ;  Warrm  Bank  v.  Parker,  8  Gray,  222 ;  Bank  of  Utka 
V.  MoKinster,  11  Wend.,  473 ;  Stawe  v.  Bank  of  CSape  Fmr, 
3  Dev.,  408;  and  see  also,  Mu^tU  v.  Paimerj  2  Wilson, 
325;  Gimrk  v.  Smith,  10  Oonn.  B.,  1';  rarra  v.  HeM,  2 
Greenleaf,  91 ;  Wdo^t  ^.  QrOy,  Bray  ton's  B.,  91 ;  PoiJUr 
V.  Lanmnffj  1  Johns.,  215^)  In  order  to  sustain  his  ease, 
it  was  incumbent  upon  the  plaintiff,  therefore,  to  show, 
first,  that  the  maker  was  insolvent,  whi<^  was  done;  and, 
ieoondbfj  that  the  indorsers,  or  one  ^of  them,  were  good, 
which  he  did  prove;  and,  tMrdiy,  that,  because  of  the  M- 
nre  of  the  defendants  to  protest,  the  indorsers,  or  the  only 
good  one,  w^re  legally  exonerated  fiom  the  p^ymemt  of 
the  note  or  some  part  of  it.  In  regard  'to  this,  he  proved 
that  Anna  Saltns  was  good:,  aad  was  tims  exonerated. 
But  he  failed  to  show  that  Saltus  &  Oo.,  who  were  able 
to  pay,  were  so  released  or  discharged  >from  Uafailily.  On 
tiie  contrary, 'it  appears  from  theevidenee, that  thecftna 
of  Saltus  ft  Oo.-had  received- from  the  pcineipal^ob^ariiH 
the  note,  41,060,  asa  payment  to  that  ^^rinnt ;  and  fliat, 
in  consideration  of  such  payment,  made  in  advance,  they 
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ntidertook  and  agreed  to  protect,  i.  «.,  to  pay,  the  note. 
The  payment  and  agreement  !Nichols  swears  to  positively. 
That  $1»000  most  be  considered,  under  a  well  known  role 
of  law,  as  having  been  received  by  Saltns  &  Oo.,  in  trust 
for  the  plaintijBT;  and  he  can  as  readily  collect  the  same 
from  them  as  he  could  have  recovered  against  them  ui>on 
the  note,  if  it  had  been  duly  protested  and  notice  sent  to 
them.  This  is  sufficient  to  show  that  thefJudge  erred  in 
directing  the  Jury  to  find  a  verdict  for  the  whole  amount 
of  the  note,  without  considering  the  question  as  to  whether 
the  undertaking  to  protect  the  note  was  supported  by  a 
sufficient  eratsideration,  or  is  good,  not  being  in  writing, 
under  the  statute  of  frauds. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Judgment  affirmed. 


AiiFBED  FiBLD  ^  al.,  PMutif^,  V.  Jambs  H.  Bai^ebb, 

Defendant. 

L  The  plftiatiffsy  wko  were  engaged  in  the  business  of  purchasing  hardware^ 
Ikbroad,  upon  commission,  and  shipping  it  to  the  persons  for  whom  they 
had  received  %*ders  therefor,  received  an  order  from  the  defendant  in  the 
following  terms :  "  I  annex  memorandum  of  chains,  which  please  forward 
by  an  early  packet,  giving  the  preference  to  the  *  Black  Ball  Line,'  at  lowest 
rate  of  freight;"  this  was  followed  by  a .  description  of  the  goods,  and  it 
terminated  with  expressing  "  hopes  that  the .  quality,  price  and  enlarges 
would  be  so.  favorable  as  to  enable  him  to  gjve  them  further  orders."  They 
made  a  contract  in  England  for  the  purchase  of  the  goods  in  their  own 
name,  the  defendant  being  unknown  there,  and  notifiea  him  that  the  goods 
were  contracted  fior ;  and  they  paid  for  them,  and  subsequently  shipped 
them,  consigned  to  the  defendant,  by  the  *  Black  Ball  L^ie,*  receiving  a  bill 
of  lading  therefor,  which  contained  an  exception  exempting  the  carriers 
tor  liability  for  loss  by  fire.  Before  having  left  port  the  goods  y^re  injured 
by  a  fire  which  occurred  upon  the  vessel,  and  were  sold  for  whom  it 
might  oonoem. 

Eddf  That  the  re^at^on  betrween  the  plaiptiifB  .anpl  tb<e  defendant  w^ 
net  that  of  vendor  and  vendee  of  the  goods,*  but  the  plaintiffs  .w«re 
the  defendant's  agents  for  their  purchase,  and  as  such  Bgents,  were  not 
bound  to  insure  the  goods.  (Babboub,  J.,  dissented.) 
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2.  In  such  a  case  the  plaintiffs  are  not  barred  from  maintaining  their  action 
to  recovef  the  price  paid  by  them,  and  their  commissions,  by  reason  of 
their  having  accepted  for  the  goods,  a  bill  of  lading  exempting  the  carrien 
from  their  common  law  liability.  Since  the  goods  were  not  wholly  loe^  bot 
only  injured,  the  defendant's  daim,  if  any,  on  that  account^  must  be  estab- 
lished by  him,  affirmatively,  by  way  of  recoupment  or  counterclaim. 

3.  There  being,  in  this  case,  no  evidence  that  the  contract  of  shipment  wm 
out  of  the  usual  course,  or  that  the  pltuntiSs  could  have  made  any  better 
one,  at  the  "lowest  rate  of  freight,"  aooording  to  the  tentts  of  the  order, 

Held,  that  it  was  correct  to  instruct  the  Jury  that  it  was  the  duty  of  the 
plamtiflb  to  have  taken  a  bill  of  lading  in  a  proper  and  usual  form,  and  that 
the  one  taken  was  a  sufficient  compliance  with  that  duty.  (Barboub,  J., 
dissented.) 

4.  Evidence  that  it  was  the  custom  of  hardware  merchants  to  transmit  to 
their  consignee  immediate  notice  of  having  made  a  oonsignmenti  is  inad- 
missible, the  plainti£&,  in  this  case,  having  acted  only  as  agents,  and  not  as 
vendors. 

(Before  Bobkbtsor,  White  and  B^bbodr,  J.  J.) 
Heard,  June  12;  decided,  October  6, 1862.) 

This  was  an  action  brought  by  Alfred  Field,  Bobert 
Ibbotson  and  Beigamin  F.  Errington  to  recover  money 
exi>ended  by  them  for  the  defendant's  benefit,  and  a  com- 
mission for  the  purchase  of  certain  goods  for  him,  by  theHi, 
as  factors  or  agents. 

In  the  year  1858,  the  business  of  the  plaintiflb,  who 
were  partners  and  had  houses  in  !New  York,  Birmingham 
and  Liverpool,  was  that  of  purchasing  hardware  on  com- 
mission, and  shipping  it,  when  purchased,  to  the  United 
States ;  the  orders  being  received  in  New  York,  Philadel- 
phia and  elsewhere,  and  forwarded  to  Birmingham  for 
execution,  and  the  purchases  made  at  Birmingham  or  hi 
that  vicinity.  They  sent  goods  purchased  to  the  order  of 
the  party  who  gave  the  order,  through  the  medium  of  their 
Liverpool  house,  unless  instructed  to  employ  other  ship- 
pers, which  was  sometimes  the  case.  In  September,  1858, 
the  defendant  delivered  to  one  of  the  plaintiffs,  who  was 
the  partner  resident  here,  (Bobert  Ibbotson,)  a  written 
order,  dated  on  the  14th  of  that  month,  directed  to  the 
plaintif&y  in  which  he  said,  ^*I  annex  memorandum  of 
^chains,  which  please  forward  by  an  early  packet^  (giving 
^^the  preference  to  the  Black  BaU  lAne,)  at  lowest  rate  of 
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^^freight;^*  this  was  followed  by  a  description  of  the  goods, 
and  it  terminated  with  expressing  *' hopes  that  their 
''quality,  price  and  charges  would  be  so  favorable  as  to 
''enable"  him  to  give  them  further  orders.  The  usual 
commission  on  shipping  heavy  goods,  such  as  chains,  was 
then  three  per  cent  commission,  and  in  this  case,  such  were 
the  terms  agreed  on,  with  a  ninety  day  note  from  the  date 
of  invoice.  The  order  so  given  was  received  by  the  plain- 
tifb'  house  in  Liverpool,  on  the  27th  September,  and  the 
chains  so  ordered  were  purchased  by  the  plaintiffs*  house 
in  Birmingham,  and  written  notice  that  they  were  con- 
tracted for  given  to  the  defendant  on  the  27th  of  October, 
1858,  by  the  resident  partner  of  the  plaintiff,  and  alsa 
that  they  would  be  forwarded  from  Liverpool,  according 
to  the  special  directions  he  had  given  in  the  order.  These 
goods  were  marked  with  the  defendant's  initials,  and  for- 
warded in  October  and  November,  1858,  by  railway  and 
canal,  to  the  plaintiffs*  house  in  Liverpool,  which  place 
they  re&ched  on  the  10th  of  December^  1858.  On  the  9th 
and  18th  of  November,  the  latter  were  instructed  by  their 
house  in  Birmingham,  to  ship  such  goods  to  the  defendant 
in  New  York,  by  the  'Black  Ball  Line*  in  preference. 

In  November,  1858,  the  freight  for  goods  from  Liver- 
pool rose  to  a  very  high  rate,  reaching  its  climax  about 
tiie  23d  of  that  month,  and  the  plaintiffs  directed  their 
shipping  agent  to  delay  shipping  these  goods,  in  hopes  of 
lower  rates.  On  the  2d  of  December  following,  such 
rates  fell  thirty  per  cent,  and  the  plaintiffs  engaged  freight 
for  these  chains  on  board  of  '^The  Isaac  Wright,'*  one  of 
fbe  Black  Ball  Line,  on  board  of  which  vessel  the  same 
were  shipped  on  the  10th  of  that  month,  and  a  bill  of  lad- 
ing in  favor  of  the  defendant,  dated  the  same  day,  received 
from  the  master  <m  the  20th  of  that  month,  in  which  the 
agreement  to  deliver  was  made,  subject  to  the  exception 
of  *^  dangers  and  aocidewts  of  fire,  the  seas  and  navigations^ 
of  every  nature  and  kind. 

An  invoice  of  such  goods  had  been  sent  by  the  plaintifb' 
house  in  Birmingham,  to  their  house  in  New  York,  on  the 


470        OASES  nr  THB  STTPEMOE  OOTJBT. 


ra~  »  —  — .^— ^■^^— ^Mjwijy 


field  etal  r.  Badker: 


4th  of  Deeember,  1858,  th^agh  the  genetal  post-office  in 
Binumgham.  The  bffl  of  lading  of  these  goods,  witii  an 
invoiee,  which  had  been  received  by  the  plaintafiEs  in  Bi^ 
minghom  on  the  2!tst  of  Decem%er,'  tras  deposited  by  Uke^ 
piointift,  ki  B^mii^gham,  in  tb^  general  post-^dffiee,  iiidosed 
in  a  letter  or  en'velope  direeted  to  the  defendant  i%  !New 
Yo^k,  on  the  24tii  of  Decembet,- 185&,  before^  the  depaartofe 
of  the  mail  which  woirid  reach  liverpool  in  time  fer  the 
sailing  of  the  nnett  Ounard  mait  steamer  from  that  port  f/^ 
New  York,  which  was  the  first  that  sailed  affcer  the  ship- 
ntoht  of  the  goods  in  qtiestion',  at  Liverpool  j  ^-such  behig 
the  ttsual  pr^tice  of  the  plaiirti:fl&.  The  invoiiie  so  for- 
\taMed  was  hea^d  "  Invoice  of  hardware  pfitrehasei  t^ 
•*  order,  and  for  accoiint  and  risk  of  Mr.  James  H.  Bi^er, 
•*  Kew  York,  forwarded  to  Messrs.  Field,  Ibbotson  &  Ob;, 
**for  shipment,  &c." 

The  '^^ Isaac  Wright"  started  to  sail  llrom  Uverpoel 
befone  the  23d  of  Decemfber,  18i»,  after  halving  b^n  fo* 
thre  days  in  the  river  Mersey ;  but  was  compelled  to  ptft 
baek  in  conscience  of  the  breafkimg  of  a  windlass,  and  <m 
the  33d  of  t^at  month  she  took  fire  while  at  ancbcnr  in  the 
river  alfki  teas  bWtit,  m4  scnttled  to  put  oat  the  fire;  the 
chains  were  soM  at  Livetjyool,  at  anction,  for  whom  it 
ntfght  conceit. 

Varioas  i&ail  steametb  arrived  ftom  Livef^poof  nn  Jfew 
Yoirk,  between  the  28d  of  November,  1858^,  and  Janaary, 
1^99;  one,  which  sailed  on  the  10th  of  November,  arriv^ 
on  tie  23d  of  November  i  one,  whidi  sailed  on  the  4th  of 
Dec^ifittber,  ttrrived  c^  the  19th ;  and  another,  whidd  sailed 
oil  the  11th,  arrived  on  the  27th  of  December,  after  the  fiie. 
Thete  were  othei*  st^afnets  ftora  other  ports. 

The  plaiirtiffl^  sitibse^tiently  re-exectf ted  the  tiacM  tftdfft 
for  the  defendatitd. 

The  complaint  afle^ed  that  the  ii^laimifi^  irere,  and  ftfe^ 
p^uttners  engaged  )n  the  budin^ess  of  pttrcfaasli]^  eo&nnissloii 
merchants  in  England  and  the  United  BCM^^  imder  a  ebP^ 
tsAh  flrffi,^  and  that  in  s^iMtt  Imstness  they  redeited  oi^els  in 
tftie  City  of  NeiW  Yotk  bM  elfi»s#hei^  h^  the  tTfiited  StaMr 
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fet  hftrdwuvf ,  to  be  by^tham  booght  and  paid  for  m  Enf^ 
land,  aad  sliipped  thenoe  dioeclly  ta  the.  peisoar  giving  the 
order  theielor,  and  at  his  risk^  for  which  they  wexe  to 
teoeiTe  the  porchase  piiee  ot  the  articlea  by  them  bought 
and  shipped,  and  certain  shipping  expenses  and  commis- 
sions in  that  bebali;  in  ninety  days  fcom  th»  date  of  the 
invoice^ 

It  farther  alleged  that  on  or  abont  the  lHh  of  Septem- 
ber, 1858,  the  defendant  gave  the  plai»tiffi»  an  order  for  a 
quantity  of  chains^  to  be  by  thm  parchaaed  in  Engbmd, 
and  to  be  shipped  to  the  defendant  in  New  York,  upoq  the 
termsi  and  according  to  the  course  oi  bosiness  of  the  plain- 
txEb ;  and  the  plaintifis,  in  parsuance  of  sndi  order,  pur- 
chased and  paid  for  such  chai&s  in  England^  and  shipped 
the  same  on  board  of  the  skip  ''  Isaac  Wright,'*  at  lireiv 
pool)  in  England,  to  the  defendant  in  New  York,  and 
forwarded  to  hinn  m  the  ussial  manner^  a  bill  of  lacMng 
and  invoice  thereof,  which  were  received  by  him  in 
January  following. 

It  then  set  oat  the  amount  of  the  purckase-money  and 
commissions,  and  demanded  jnd^ent  for  the  amount 

The  defendant,  in  his  answer,  Qontroverted  the  plaintifb' 
business,  their  purchase  of  the  goods  and  thdr  payment 
of  the  price.  He  denied  that  be  oiidered  the  goods  to  be 
purchased  <»:  shipped  upon  the  terms  or  according  to  the 
cxmrse  of  bminess  set  out  in  the  complaint,  and  that  the 
plaintiff  forwarded  to  the  defiraidant  a  bill  of  lading  or  an 
invoice  of  the  goods,  and  every  other  allegation,  eiccept  as 
therein  after  stated.  He  averred  therein  that  he  ordered 
aneh  goods  to  be  purchased  for,  and  shipped  to  him, 
upon  the  terms  and  according  to  the  usage,  custom  and 
course  of  business  of  parties  engaged  in  the  hardware  trade 
in  the  Oity  of  New  York,  having  branch  houses  in  England ; 
he  ftirther  averred  tliat  he  gave  the  order  to  the  plaintifh 
for  such  chains,  to  be  procured  of  their  houses  in  Binning* 
bam  or  Liverpool,  and  forwarded  to  him  in  the  usual  course 
of  parties  in  such  trade;  that  he  was  informed  that  the 
plaiotiffs  had  contracted  for  snch  chains  at  e^ptain  pnces» 
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and  he  nevetr  leoeived  any  further  ^notice  of  the  shipment 
of  sach  chainB  until  the  10th  of  January,  1859»  when  he 
leceived  a  letter  dated  the  24th  of  December  previous, 
inclosing  an  invoice  and  a  bill  of  lading,  dated  10th  of 
December. 

The  defendant  farther  averred,  in  his  answer,  that  it  is 
the  usage  and  custom  of  hardware  merchants  in  the  Oity  of 
New  York,  engaged  in  business  in  England,  and  in  shipiNing 
hardware  from  thence  to  persons  buying  in  New  York, 
immediately  upon  shipping  goods  in  sailing  vessels  Cb  the 
Gity  of  New  York,  to  notify  the  consignees,  by  steamer,  of 
the  shipment  of  the  same,  and  forward  an  invoice  of  the 
same  by  such  steamer,  so  as  to  give  the  consignees  an  0I^^ 
tunity  of  insuring*  He  further  averred  therein,  that  between 
the  9th  of  November  and  8th  of  December,  there  were  seven 
steamers  by  which  letters  could  have  been  sent  noti^ng 
him  of  sudi  shipment;  that  the  '^ Isaac  Wright"  was 
known  as  a  sailing  vessel,  and  not  a  steamer,  and  was 
burned  on  the  23d  of  December,  1858,  and  her  cargo 
destroyed ;  and  the  defendant  had  no  insurance  on  such 
chains  in  consequence  of  the  failure  to  inform  him  of 
such  shipment    He  finally  denied  rec^ving  such  chains. 

The  cause  was  tried  before  Mr.  Justice  White  and  a 
Jury,  on  the  7th  of  April,  1862.  On  the  trial  the  defend- 
ant moved  to  dismiss  the  ccMnplaint,  on  six  grounds, 
chiefly,  however,  involving  the  principle  that  the  ^ain- 
tifOs  were  bound  to  have  takai  a  bill  of  lacUng  making 
the  owners  of  the  vessd  liaUe  for  the  loss  of  the  chains, 
and  that  in  consequence  of  their  taking  a  bill  of  lad- 
ing exempting  the  carriers  from  liabilities  for  fire,  the 
defendant  waa  not  liable.  The  defendant's  counsd 
iriBfered  to  prove  the  custom  set  out  in  his  answer,  which 
was  ^U3laded,  and  he  excepted  to  the  exclusion.  He 
then  offered  to  prove,  firstf  a  general  custom,  where 
goods  are  ordered  in  New  York  of  merdiants  having 
branch  houses  in  England,  or  agents  of  such  houses  in 
this  city,  which  are  to  be  shipped  from  England  directly 
to  the  purchaser  in  New  York  by  a  sailing  vessel,  immo- 
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diately  to  notify  such  purchaser  of  the  shipment;  9ecandhf^ 
a  like  custom  not  only  to  notify  of  such  shipment  by 
steamer,  but  also  to  forward  an  iuYoice  of  the  goods 
by  the  same  steamer,  to  enable  the  consignees  to  insure 
the  same;  which  waa  refused,  and  to  such  refusal  he 
excepted* 

The  Judge  before  whom  the  cause  was  tried,  charged 
the  Jury,  that  it  was  the  duty  of  the  plaintiffs  to  notify 
the  defendant  in  the  ordinary  way,  by  steamer,  within  a 
reasonable  time  after  the  goods  were  shipped;  that  it 
was  the  duty  of  the  plaintiffs  to  have  taken  the  bill  of 
lading  in  a  proper  and  usual  form,  and  the  one  taken 
was  sufficient  compliance  with  that  duty ;  to  which  the 
defendant's  counsel  excepted. 

The  defendant's  counsel  requested  the  Court  to  charge 
in  substance : 

I.  That,  as  matter  of  law,  the  bill  ci  lading  in  this  case 
did  not  give  the  defendant  such  a  remedy  against  the 
carrier  as  he  was  entitled  to. 

IL  That,  without  instructions,  the  plaintiffs  were  not 
authorized  to  take  a  bill  of  lading  exempting  the  carrier 
fitom  liability  for  loss  by  fire. 

III.  That,  by  being  deprived  of  the  liability  of  the 
carrier,  the  d^endant  is  relieved  from  any  liability  to 
the  plaintiffs. 

This  the  Oonrt  refused ;  and  the  defendant's  counsel 
excepted  to  such  refiisal. 

The  Jury  rendered  a  verdict  for  the  amount  elaimed, 
and  the  Oourt  ordered  the  exceptions  to  be  heard  in  the 
first  instance  at  General  Term,  judgment  to  be  sus- 
pended. 

ji.  jB.  Lawrmcej  Jr.j  for  defendants. 

I.  The  Justice  erred  in  denying  the  motion  to  dismiss 
the  complaint. 

There  was  no  delivery  of  the  chains  to  the  defendant, 
eithev  actual  or  constructive.  The  vendor  sending  goods 
by  a  carrier  must  exercise  due  care  and  diligence,  so  as  to 
BoBw.— Vol.  IX.       CO 
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provide  tbe  consignee  with  a  remedy  over  against  the 
carrier.  (1  Parsons  on  Contracts,  445,  note  g. ;  Bnekman 
Y.  Levij  3  Gamp.,  414 ;  Clarke  v.  HutckinSj  14  East,  475 ; 
AUxmider  v,.  Gurdner^  1  Bing.  N.  G«,  671 ;  Dawes  v.  Peek^ 
S  T.  B.,  330.) 

The  plaintiffs,  in  violation  of  their  dnty,  took  a  bfll 
of  lading,  which  exempted  the  owners  of  the  vessd  firom 
responding  for  loss  or  injury  to  the  chains,  consequent 
upon  fire  produced  by  any  cause  whatever.  Hence,  as 
the  vendors  &Ued  to  provide  defendant  with  the  remedy 
which  be  was  eutitied  to  against  the  carriers,  the  m&te 
shipment  of  the  goods  did  not  constitute  in  law  a  delivery 
to  him,  and  he  is  not  liable  for  their  value. 

II.  The  Justice  erred  in  his  refusal  to  charge  as  re* 
quested  by  the  defendant's  counsel. 

in.  The  evidence  offered  by  the  defendant's  oounsd  to 
show  the  usage,  custom  and  course  of  bumness  of  hard- 
ware merchants,  engaged  in  sapping  goods  to  New  Yoik 
from  England,  was  improperly  rejected. 

{a.)  Jt  is  well  settled  that  evidence  of  usage  m  a  parti- 
cular trade  is  admissible,  for  the  purpose  of  annexing 
incidents  to  a  written  instrument,  concerning  which  the 
written  instrument  is  silent.  {Boorman  v.  Jenhins^  12 
Wend.,  566 ;  Cooper  v.  Kane^  19  Wend.,  386 ;  JEsterly  v. 
Cole^  3  Comst.,  502 ;  Barber  v.  Brace^  3  Oonn.,  9 ;  Broitn 
V.  Bumsj  3  Ellis  &  Blackburn,  704,  716 ;  United  SUUes  v. 
Arredondo^  6  Peters,  715;  The  Reeside^  2  Sumner,  569 j 
Bank  of  Cohmbia  v.  Fitzhugh,  1  Harr.  &  Gill,  239 ;  The 
8U  Nicholas  Ins.  Co.  v.  The  Mercantile  Mu.  Ins.  Co.,  6 
Bosw.,  24&)  9 

Indeed,  the  rule  to  be  collected  from  the  numerous  cases 
on  this  subject  is,  that  any  mercantile  usage  is  admissible 
in  evidence,  unless  it  labors  under  the  objection  of  intro- 
ducing something  repugnant  to,  or  inconsistent  with  the 
,  tenor  of  the  written  contract.  {Humfrey  v.  Dole,  7  Ellis  & 
Blackburn,  p.  274;  Bule  so  stated  per  Lord  Oakpbelii,  Ch. 
J. ;  Brown  v.  Byrne,  3  Ellis  &  Blackburn,  p.  704 ;  Per 
Ck)LEBn>GB,  J.,  at  p.  716;  Moore  v.  Campbkl,  26  E.X.  Ss 
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£.,  g22 ;  OutMert  v.  Oummnff,  30  B.  L.  &  B.,  604,  and 
eases  eited  9upr€U 

(b.)  In  t&is  caee,  the  contract  between  the  parties  con^ 
»sts  t^  the  order  of  the  defendant  of  September  14th,  and 
the  aeeeptanee  by  the  plaintiflb  of  October  27th,  1858. 

!Fhe  contract  is  silent  as  to  the  nsage,  but  there  is 
nothing  in  the  contract  to  which  the  nsage  is  repngnant, 
Afid  the  offered  evidence  is  precisely  withiifi  the  principle 
laid  down  in  the  cases  supra. 

(c.)  A  gam,  where  there  is  a  general  nsage  of  trade,  all 
persons  dealing  with  that  trade  are  supposed  to.coutract 
with  them  upon  the  footing  of  that  usage,  unless  some- 
thing inconsistent  therewith  appears  in  the  agreement 
between  the  parties^  {Cooper  v.  Kane^  19  Wend.,  387; 
JRushfarth  vi  HadfieU^  6  Bast,  519,  per  Lord  Bllek-* 

SOSOUGH.) 

{d,)  The  parties  by  whom  the  nsage  was  proposed  to  be 
sliown  were  perfectly  competent,  from  their  experience  in 
the  hardware  trade,  to  prove  the  usage.  (Mitts  v.  HaUock, 
2  Edw.,  652.) 

rV.  The  evidence  as  to  custom  having  been  improperly 
excluded,  the  Oourt  cannot  say  that  if  it  had  been  received 
the  same  verdict  would  have  been  rendered,  and  its  exelo^ 
aiofi  forms  a  good  ground  for  a  new  trial.  {Anderson  v. 
Susteedj  6  Duer,  485 ;  Hdkn  v.  Van  Doren^  1  B.  D.  Smith, 
411 ;  Ward  v.  WashingUm  Ins.  Co.,  6  Bosw.,  230.) 

Cha/f^  Jones,  for  plaintiffs.        * 

I.  The  motion  to  dismiss  the  complaint  was  properly 
denied. 

1.  The  plaintiffs  had  proved  that  they  had  purchased  and 
shipped  the  chains  in  accordance  with  the  defendant's  order. 

2.  The  defendant  had  notice  that  his  order  was  accepted, 
and  that  the  goods  would  be  forwarded  according  to  his 
directions. 

3.  There  is  no  evidence  'that  the  bill  of  lading  was  not 
in  the  usual  form  of  bills  of  lading  given  by  the  proprie- 
tors of  the  "  Black  Ball  Line." 
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4.  The  plainti£&  being  mere  agents  to  purchase  goods 
and  ship  them  according  to  the  defendant's  order,  and 
the  plaintiff^  having  proved  the  purchase  and  shipment  in 
accordance  therewith,  it  was  for  the  defendant  to  show  (if 
any  such  defense  existed)  that  the  plaintiffs  had  faQed  in 
any  duty  which  they  as  agents  owed  to  the  defendant, 
their  principal. 

There  was  no  such  evidence  offered  or  given  when  the 
plaintiffs  rested  their  case. 

11.  The  evidence  offered  by  the  defendant  was  inadmis- 
sible. 

1.  The  evidence  of  usage  or  custom  was  inadmissible. 
{a.)  It  was  not  offered  to  interpret  the  meaning  of  the 

language  of  the  contract.    There  is  nothing  equivocal  or 
obscure  in  that  respect. 

(h.)  It  was  not  admissible  to  add  to  the  written  contraet, 
evidenced  by  the  order,  and  its  acceptance,  oth«r  and  new 
terms.  (1  Greenleaf  on  Ev.,^§  281, 292, 294 ;  Tal£S  y.  Pyw, 
6  Taunt.  E.,  446;  Gibhan  v.  Taung^  8  Id.,  254;  Homy. 
MuUial  Safety  Ins.  Co.,  1  Sandf.  S.  0.  S.,  137;  Beab 
V.  Terry]  2  Id.,  127 ;  The  Schooner  Beeside,  2  Sumner,  569.) 

2.  The  evidence  offered  was  immaterial,  and  no  foundar 
tion  had  been  laid  for  it«  introduction. 

lU.  The  exceptions  to  the  refusal  of  the  Oourt  to  charge 
as  requested,  are  not  well  taken. 

There  was  no  evidence  that  the  bill  of  lading  was  not 
in  the  usual  and  ordinary  form  of  bills  of  lading  issued  by 
the  ''Black  Ball  Line,"  by  which  the  plaintifb  were 
directed  to  ship  the  goods,  and  there  is  no  presumption 
that  the  plaintiffs  violated  their  duty  in  this  regard. 

Bt  the  Coubt — BoBEBTSOK,  J.  The  defendant  rdies 
on  two  defenses  in  this  case.  First.  The  failure  of  the 
plaintiffs  to  notify  him  of  the  shipment  of  the  goods  in 
time  to  insure.  Second.  The  taking  a  bill  of  lading  exempt- 
ing the  carrier  from  liability  for  fire.  Whether  he  con- 
siders the  plaintiffs  were  bound  to  do  both ;  that  is,  give 
such  notice  and  take  a  proper  biU  of  lading,  or  whiether, 
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if  he  seemed  the  liability  of  the  earrier  as  an  insurer,  the 
object  of  the  other  act  of  duty  would  be  sufficiently 
attained,  and  the  plaintiff  relieved  from  its  performance, 
does  not  appear.  In  either  case  it  will  be  necessary  to 
examine  the  relations  of  the  parties,  and  discover  the  true 
nature  of  the  contract. 

In  the  first  plabe,  the  contract  was  not  to  deliver  the 
goods  in  New  York,  to  the  defendant,  and  his  liability 
accrued  before  that  event.  It  seems  to  be  conceded  that 
he  would  have  become  liable  at  least  as  early  as  the  ship- 
ment at  Liverpool.  It  could  not,  therefore,  be  a  contract 
for  the  sale  and  delivery  of  the  goods,  unless  the  shipment 
at  Liverpool  was  to  be  taken  as  such  delivery ;  if  so,  upon 
that  delivery  and  the  forwarding  of  the  bills  of  lading,  the 
plaintiff'  performance  of  their  part  of  the  contract  would 
be  complete.  No  relation  would  remain  between  the  par^ 
ties  as  vendors  and  vendee,  to  impose  on  the  former  any 
duty  to  protect  the  latter  from  harm.  Or  even  if  a  notice 
became  necessaiy  to  the  defendant  as  vendee,  would  the 
sale  become  void  because  not  given  at  the  earliest  possible 
time  after  the  shipment  ?  If  the  contract  was  one  of  mere 
sale  and  delivery,  it  was  the  business  of  the  defendant  to 
select  the  carrier,  or,  if  he  letl  the  choice  to  the  plaintiff, 
to  be  ready  to  insure  his  interest  at  the  instant  of  ship- 
ment. The  carrier  was  the  agent  of  either  the  defendant 
or  the  plaintifb,  in  such  case ;  if  of  the  latter,  the  delivery 
was  not  complete  until  the  goods  arrived  in  New  York ; 
if  of  the  former,  it  was  so  the  moment  they  were  put  on 
board. 

But  there  was  no  such  contract  as  that  between  vendor 
and  vendee;  the  plaintiff  were  authorized  to  buy  and 
ship  as  the  defendant's  agents ;  they  might  have  used  his 
name  as  purchaser  and  left  him  alone  responsible.  It  is 
true  they  personally  assumed  the  Tesponsibility  to  the 
sellers  of  the  chains ;  but  this  did  not  alter  the  relation  of 
principal  and  agent.  From  the  domestic  who  is  sent  to  a 
tradesman  to  purchase  articles  for  daily  use,  to  the  agents 
employed  to  buy  millions,  the  rule  is  the  same;  the  moment 


439        OASBS  m  THE  SUPEBIOfi  OOUBT. 

G?ield  et  oL  ▼.  Banker. 

»i— — ^—  III.  ■■■»■  ■  ■■  1^^.^-^  1.1 — ^—   I  ■     III  ^— .^-^.j^i— — 1— ^..i^^-^— ^^i— ^— 

the  pnsdiase  is  -made  for  the  priaeipal,  he  owns  the  prop- 
erty bought,  from  the  time  of  its  ddiv^y  to  hie  agent, 
and  is  bousd  to  reimburse  the  latter  Iw  moneys  eaqwnded 
by  him  ui  the  purchase ;  the  property  is  at  his  ia»k  $oi. 
not  his  agent's,  whatever  responsibility  the  agent  mi^  be 
under  for  the  care  and  safe  transmisi^km  of  the  goods 
afterwards.  They  are  his  property,  subject  to  tiie  Ben  for 
the  purchase^noney,  and  not  his  age&t-s.  The  •xecoOeor 
tion  of  the  only  plaintiff  examined,  is  diear  and  distinct 
upon  the  subject  of  the  terms.  He  says,  *'  these  were  the 
'^  terms  opon  which  the  invoice  was  to  be  filled."  The 
question  was  then  put  to  him,  *'  can  you  swear  positively 
^*  that  you  communicated  to  the  defendant  that  you  woe 
<*to  purchase  on  the  terms  enumerated,  &c,"  and  he 
answered,  '*  yes ;"  and  being  asked  why,  he  said,  ^*  simply 
^*  because  it  is  our  usage.  I  went  immediately  down  when 
**  the  order  came."  It  is  troe,  he  added,  *'  I  have  no  dis- 
**  tinot  recollection  of  ever  communicating  these  teims 
^'personally,"  but  this  means  no  more  fiian  that  he  testi- 
fied to  an  invariable  custom,  although  he  did  not  recolleet 
the  particular  occasion.  The  defendant,  on  his  examuia- 
tion,  undertook  to  deny  the  notice,  but  did  not  testify  what 
the  terms  of  the  contract  aetuaUy  were.  In  his  answer, 
also,  although  controverting  the  business  of  the  plaintifii, 
as  described  by  them,  he  does  not  undertake  to  say  what 
it  was.  There  is  not  the  slightest  evidence  in  the  case 
that  the  plaintiffs  were  either  hardware  merdiants  or  manii^ 
focturers ;  the  only  evidence  offered  establishes  that  they 
were  commission  merchants;  and  the  defendant,  on  his 
examination,  does  not  undertake  to  deny  it.  The  letter 
of  27th  October,  notifies  the  defendant  that  his  order  is 
eontracted  for  at  certain  prices,  to  which  he  makes  no 
objection.  Under  such  ^^rcumstances,  to  infer  that  the 
defendant  believed  that  he  was  buy ing  goods  of  the  platD- 
tiffs,  instead  of  employing  them  to  buy  them,  would  be 
utterly  unwarrantable  as  a  violation  of  all  probability.  I 
flhall  therefore  be  justified  in  assuming^that  they  acted  as 
ag^its,  notwithstanding  that,  being  in  England,  where 
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41ieir  piiDGipal  was  not  known,  they  may  have  paid  for  tiiie 
goods.  It  would  be  a  novel  doctnne  that  everything  for 
which  any  one  paid  at  the  request  of  another,  beoame  the 
absolute  property  of  the  former,  and  the  loss  of  it  was 
entirely  at  his  ri^. 

Assuming  that  these  parties  stood  in  the  attitude  of 
principal  and  agent  to  each  other,  the  duty  of  the  platntii& 
was  manifest,  to  obey  any  orders  of  the  principal  as  to  the 
teDsmission  of  the  goods,  and  in  the  absence  of  such 
oideis  to  transmit  tliem  in  the  usua^  way.  Kone  of  the 
liabilities  or  duties  of  a  &ctor,  to  whom  goods  are  -con- 
signed for  sale,  devolved  upon  them.  They  were  not 
boDud  to  insure,  as  the  goods  were  to  be  but  transiently 
in  their  possession ;  it  was  the  duty  of  the  principal  to  pro- 
vide for  that. 

But  the  defendant  directed  the  plaintifTs  to  ship  at  the 
lowest  rate  of  freight,  and  in  the  first  of  the  line  of  ships 
prescribed,  that  sailed  after  the  fall  in  rates.  There  was 
no  difficulty  in  the  defendants  insnriug  the  goods  by  an 
open  policy,  without  -knowing  in  what  vessel  the  goods 
were  to  arrive ;  they  did  so  as  toother  risks,  and  there 
was  no  danger  of  loss  of  the  premium,  if  the  risk  never 
attached.  Unless  they  relied  on  their  ability  to  do  so, 
Uiey  should  have  directed  the  plainti&  to  insure. 

The  learned  Justice  before  whom  the  cause  was  tried, 
charged  the  Jury  that  it  was  the  duty  of  the  plaintiff  to 
notify  the  defendant  of  the  shipment  in  a  reasonable  time 
afto  it  was  completed ;  and  the  verdiet  was  rendered  upon 
fliat  point  in  favor  of  the  plaintiffs.  No  exception  was 
taken  to  the  charge  upon  that  point,  nor  was  any  request 
made  for  a  different  instruction ;  and  there  is  sufficient 
evidence  to  support  the  verdict. 

But  it  is  said  that  the  plaintiff^  must  fail  to  recover, 
because  they  failed  to  procure  insurance  by  the  carrier ; 
this  would  make  the  contract  entirely  conditional,  depriv- 
ing the  plaintiffs  of  tiie  right  of  reeovering  money  paid  for 
the  defendant's  use  by  them,  because  they<  did  not  have  the 
go«ds  iBsmred.    Thexe  is  no  pretense  .of  recoupment  or 
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ooanterclaim  here.  If  the  defendant  is  right,  the  plidn- 
tiffs  could  not  recoyer,  although  the  defendant  had  reoenred 
the  goods,  merely  because  they  failed  in  their  duty  in  one 
particular.  The  loss  of  the  goods  was  without  the  fiuilt  of 
any  one,  and  they  ware  not  rendered  entirely  worthless ; 
the  plaintiff  would  have  been  entitled  to  recover  some- 
thing ;  the  defense,  therefore,  should  not  be  as  a  bar,  bat 
a  mere  recoupment  or  set-off. 

In  case  of  recoupment,  the  defendant  is  bound  to  make 
out  his  case  affirmajijiyely.  The  vessel  in  which  the  goods 
were  shipped  was  of  the  line  prescribed ;  the  bill  of  lading 
was  such  as  they  chose  to  give ;  they  could  not  be  compelled 
to  alter  it  and  assume  other  risks,  such  as  those  undertaken 
by  underwriters ;  and  there  is  no  evidence  that  the  contract 
was  out  of  the  usual  course,  or  that  the  plainti£&  oonld 
have  got  any  better,  so  as  to  become  chargeable  with 
i^egligei^oe.  The  rates  of  freight  as  prescribed,  was  to  be 
the  lowest,  so  that  any  additional  sum  for  insurance  was 
probably  deducted ;  there  is,  therefore,  no  reason  for  dis- 
satisfaction with  the  charge  of  the  Court  on  that  point 

The  evidence  offered  in  regard  to  customs  of  hardware 
merchants  could  not  affect  commission  merchants ;  the 
rule  of  vendor  and  vendee  is  entirely  different  from  that 
of  principal  and  agent.  A  vendor  whose  contract  is  not 
fulfilled  until  the  goods  sold  by  him  are  entirely  under  tiie 
control  of  the  vendee,  stands  in  a  different  position  from 
the  agent  who  has  acquired  the  property  for  his  principal, 
and  may  still  have  duties  to  perform  in  regard  to  it  before 
he  can  earn  his  commission.    That  evidence  was  prop^ly 

excluded. 

There  being,  therefore,  no  errors  in  the  rulings  of  the 
Oourt  or  the  exclusion  of  testimony,  the  verdict  should  be 
affirmed  and  Judgment  given  for  the  plaintiff,  with  costs. 

Whitb,  J.,  concurred  in  this  opinion. 

Babboub,  J.,  (dissenting.)  The  order  for  the  goods  in 
this  case,  which  must  be  considered  as  the  contract  be- 
tween the  parties,  is,  in  the  usual  form  of  orders  given  by 
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one  merchant  to  another,  and  the  only  member  of  the 
plaintiiFV  firm  who  eony^rsed  with  the  defendant  npon 
the  8ab[)ect  has  no  distinct  recollection  that  he  commnni- 
cated  to  him  the  terms  upon  which  the  invoice  or  order 
was  to  be  filled.  Indeed,  there  is  no  evidence  in  the  case 
to  show  that  the  defendant  knew  or  supposed  the  plaintilb 
were  to  buy  the  chains  for  him  uiK)n  commission.  That, 
however,  is  not  v^y  imi>ortant,  inasmuch  as  it  is  clear 
that  tiie  goods  were  ordered  from  the  plaintiffs,  and  that 
tiiey,  in  fact,  purchased  them  in  the  name  of  their  own 
firm,  or  upon  their  own  responsibility,  and  now  seek  to 
recover  the  purchase  price;  and,  therefore,  that  they  did 
not  act  in  the  transaction  as  mere  agents  for  the  defendant. 
For  the  purposes  of  this  suit,  the  i>arties  may  be  considered 
as  vendor  and  purchaser. 

The  plaintifS),  under  the  order  given  to  them  to  forward 
tbe  goods  by  packet,  and  the  undertaking  on  their  part  to 
execute  that  order,  w^e  required  to  do  more  than  merely 
to  send  such  goods  on  board  the  ship.  They  were  also 
bound  to  perform  all  such  acts,  incidental  to  the  shipment, 
and  customary  among  persons  in  that  business,  as  would 
render  the  same  effective  and  beneficial  to  the  owner;  such 
as  taking  a  bill  of  lading,  and  sending  forward  an  invoice 
so  that  the  articles  could  be  entered  and  passed  at  the 
custom  house  here.  The  taking  of  the  bill  of  lading  may 
be  considered  a  part  and  parcel  of  the  shipment  itself,  as 
such  shipment  would  be  incomplete  without  it.  But  it  by 
no  means  follows  that  the  placing  of  the  goods  on  board 
and  taking  therefor  a  proper  bill  oi  lading  was  not  an 
execution  of  the  order  to  such  an  extent  as  to  make  the 
delivery  to  the  defendant  complete,  even  though  no  in- 
voice, bill  of  lading,  nor  advice  of  shipment  was  sent 
forward  at  that  time,  or  even  until  long  thereafter.  The 
consignors,  in  sudi  a  case;  would,  doubtless,  be  liable  to 
file  consignee  for  any  injury  sustained  by  him  in  conse- 
quence of  such  omission  of  duty  on  their  part,  but  the 
delivery  being  complete,  and  the  goods  not  havingHi)een 
destBoyed,  but  only  partially  injuiedt  he  could  only  recover 
Bosw.— Vol.  IX.       61 
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soch  damages,  in  an  action  of  this  kind,  by  way  of  leoonp- 
ment,  and  not  as  an  absolute  defense  to  the  enture  action. 
In  this  view  of  the  matter,  the  exclusion  of  the  testimony 
oiTered  by  the  defendant  to  proYC  the  custom  of  merchants 
in  legard  to  sending  forward  advices  of  shipnoient  and 
iuYoices  was  not  erroneous,  because  the  fact,  if  proved, 
would  have  been  unimportant. 

The  plaintifiEs  were  directed  by  the  order  to  *'  forward, 
**  by  an  early  packet,  giving  preference  to  the  Black  BaD 
'*  Line.''  If  the  direction  to  forward  had  been  general, 
without  referring  to  any  particular  line,  the  plaintiff 
would,  undoubtedly,  have  been  bound  to  ship  the  goods 
in  the  ordinary  way,  and  upon  such  a  bill  of  lading  as  is 
usual  and  customary  among  merchants  and  shippers, 
which  the  one  taken  in  this  case,  containing  as  it  does  an 
exemption  of  the  vessel  from  liability  in  case  of  loss  by 
flre«  is  not.  If  the  bill  contains  any  exemption  ficonk 
liability,  except  from  loss  occasioned  by  the  act  of  Ood  or 
the  enemies  of  the  government  of  the  country  from  which 
the  goods  are  shipped,  it  is  not  the  bill  of  lading  which  has 
been  recognized  by  the  common  law  for  centuries  as-  cus- 
tomary among  merchants.  '  It  is  the  duty  of  the  vendor, 
where  goods  are  transmitted  to  a  purchaser  l^  a  carrier, 
to  exercise  due  esaer  and  diligence  so  as  to  provide  the 
consignee  with  a  remedy  ov^  against  the  carrier.  (1  Par- 
sons on  Cont.,  445,  note  g. ;  Buekman  v.  Levi^  3  Gamp.  B., 
414 ;  Clarke  v.  Hutchins^  14  East,  475 ;  Alexander  v.  Gard- 
ner,  1  Bing.  K  0.,  671 ;  Dawes  v.  Peck,  8  T.  R,  330.> 
That  obligation  would,  in  the  case  supposed,  have  rested 
upon  the  plainti£& ;  and  to  excuse  themselves  for  its  non- 
performance, it  would  be  incumbent  upon  them  to  show 
that  packet  ships  issuing  the  usual  bill  of  lading  could 
not  be  found. 

I  am  unable  to  preceive  that  the  direction  to  give  a 
preference  to  the  Black  Ball  Line,  removes  the  obligation 
al>ove  suggested,  or  authorizes  the  plaintiff  to  ship  the 
goodsK>therwise  Uian  in  the  customary  manner.  They  are 
to  give  a  preference  to  the  line  in  question ;  that  is,  all 
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things  being  equal,  they  are  required  to  ship  by  that  line. 
But  the  order  no  more  empowers  them  to  ship  under  a  bill 
of  lading  containing  unusual  and  extraordinary  exceptions, 
than  it  permits  a  shipment  by  such  line  at  an  extortionate 
price,  to  the  exclusion  of  other  packet  ships,  offering  to 
carry  at  low  rates  of  freight.  As  the*  shipment,  then, 
under  the  bill  of  lading  set  forth  in  the  case,  was  unauthor- 
ized  by  the  order,  as  well  as  in  violation  of  the  plaintiffs' 
legal  obligations,  it  follows  that  the  goods  were  never 
delivered  to  the  defendant,  under  or  in  accordance  with 
his  order  directing  the  plaintiff  to  foward  them  by  packet ; 
and,  therefore,  no  cause  of  action  as  alleged  in  the  com- 
plaint, has  accrued  ta  them  against  the  defendant. 

For  these  reasons^  the  verdict  should  be  set  aside  as 
contrary  to  evidence,  and  a  new  trial  granted. 

Judgment  for  plaintifb  on  the  verdict. 


Jaues  Patbzok  «I  ai^  Plaintiff^,  v.  Benjamin  F.  Mbiv 

CAiiV  et  aln  Defendants. 

1.  The  plainlifiB  alleged  in  their  complaint,  that  their  aflsignors  having 
chartered  a  vessel,  earned  freight^  which  the  defendants,  the  consignees 
of  the  vessel,  had  collected  and  refused  to  pay  over.  The  defendants  in 
iheir  answer  denied  that  the  plaintiff'  assigm^n  had  chartered  the  vessel 
in  any  other  way  tBan  by  a  charter-party,  which  provided  that  their  right 
to  any  share  of  the  freight  should  be  contingent  on  the  freight  exceeding 
$25,000. 

B'Mj  that  this  put  in  issue  plaintifis'  allegation  of  a  charter,  and  that  the 
plaintiffs  must  prove,  either  an  unconditional  charter,  or  that  under 
the  charter  alleged  by  defendants  the  freight  had  exceeded  $25,000. 

2.  It  aeemsy  that  one  to  whom  a  fiind  was  rightfully  payable,  cannot  maintain 
an  action  against  another,  who,  merely  as  agent  for  an  adverse  claimant, 
has  collected  the  fund  on  behalf  of  the  latter,  in  disregard  of  notice  from 
the  former  not  to  do  so. 

(Before  Bobertsoit,  Whits  and  Barbour,  J.  J.) 
Heard,  June  2;  decided  October  11,  1862. 

This  was  an  action  brought  by  James  Patrick  and 
Alexander  McDougal,  to  recover  from  the  defendants, 
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Bei\jamin  F.  Metcalf  and  Samuel  Duncan,  a  certain  som 
of  money  received  by  the  defendants  from  officers  of  the 
government  of  the  United  States,  for  the  transportation 
of  certain  goods  from  New  York  to  Mare's  Island* 

The  complaint  alleged  that  the  plaintiffs  were  partners 
composing  the  firm  of  James  Patrick  &  Co.,  and  the  de- 
fendants composed  the  firm  of  Metcalf  &  Duncan.  That 
prior  to  July  5,  1859,  a  firm  of  Wells  &  Emanuel  had 
chartered  a  vessel  for  a  voyage  from  New  York  to  San 
Francisco.  That  about  that  day  they  agreed  with  the 
United  States  naval  storekeeper  in  New  York,  to  trans- 
port certain  goods  from  New  York  to  the  navy  yard  at 
Mare's  Island,  for  the  sum  of  $1,882.84,  freight  and  prim- 
age, at  a  certain  rate  of  freight,  to  be  paid  to  them  in  the 
City  of  New  York,  on  the  receipt  of  a  certificate  or  other 
proper  evidence  of  delivery  at  their  destination.  That  in 
pursuance  of  such  agreement,  such  goods  being  shipped 
on  board  of  such  vessel.  Wells  &  Emanuel  executed  a  bill 
of  lading  in  duplicate  or  quadruplicate  in  the  usual  form,  of 
which  all  but  one  was  delivered  to  such  storekeeper,  and 
that  one  was  retained  by  Wells  Ss  Emanuel  as  evidence  of 
the  agreement.  That  on  the  21st  of  July,  1859,  Wells  Sc 
Emanuel  assigned  such  bill  of  lading,  and  their  rights 
therein,  and  their  rights  to  such  freight,  and  delivered 
such  bill  of  lading  and  assignment  to  the  plaintiffs,  and 
directed  the  deliver;^  of  such  freight  to  them,  who  had 
ever  since  continued  sole  owners  thereof,  and  exclusively 
entitled  to  receive  it.  That  the  goods  were  transported  to 
San  Francisco,  where  they  arrived  on  the  10th  of  March, 
1860,  and  from  thence  conveyed  by  the  plaintifib  to  Mare's 
Island.  That  in  May  following,  the  plaintiffs  ftirnished  to 
such  naval  storekeeper  satisfactory  evidence  of  the  de- 
livery of  such  goods  at  such  navy  yard ;  and  he  gave  them 
a  certificate  that  $1,849.97  was  a  correct  charge  therefor, 
against  the  United  States  Navy  Department,  and  a  bill  for 
that  amount  was  approved  by  the  commandant  ot  the 
navy  yard  at  New  York,  and  thereupon  the  plaintifib 
became  entitled  to  receive  that  sum  from  the  United 
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States  government.  That  part  of  the  sum  last  mentioned 
was  due  from  such  government  for  transporting  snch 
goods  from  San  Francisco  to  Mare's  Island.  That  the 
plaintiffs  demanded  the  whole  smn  and  the  defendants 
forbade  its  payment,  in  consequence  of  which  the  navy 
agent  refused  to  pay  the  same.  That  the  defendants  had 
notice  of  the  assignment  to  the  plaintiffs  prior  to  Angnst 
20th,  1860,  and  the  defendants  were  required  to  pay  all 
the  moneys  they  should  receive  for  snch  freight  to  them, 
and  that  they  would  be  held  personally  responsible  there- 
for. That  about  the  17th  of  September  following,  the 
defendants  wrongfully  obtained  from  the  United  States 
navy  agent  at  'Sew  York  the  sum  claimed  by  the  plaintiffs 
for  transportation  of  such  goods  to  the  navy  yard  at  Mare's 
Island,  and  have  been  re(]iue8ted  to  pay  the  same  to  the 
plaintiff,  but  have  always  refused. 

The  defendants  in  their  answer,  controvert  and  put  in  issue 
the  allegation  in  the  complaint,  as  to  a  charter  to  Wells  & 
Emanuel,  of  a  vessel,  except  as  stated  in  such  answer;  also, 
the  making  of  any  agreement  with  Wells  &  Emanuel  for 
the  transportation  of  goods,  as  set  out  in  the  complaint. 
They  therein  deny  any  shipment  of  such  goods,  according 
to  such  agreement,  but  aver  their  shipment  by  the  United 
States  storekeeper,  under  the  charter  set  up  in  the  answer, 
the  execution  of  a  bill  of  lading  by  the  defendants,  as 
agents  of  the  master  of  such  vessel,  which  was  delivered 
to  Wells  &  Emanuel,  and  the  transportation  of  such  goods 
under  such  bill  of  lading.  They  therein  controvert  the 
delivery  of  any  bill  of  lading  by  Wells  &  Emanuel,  and 
deny  that  it  was  binding  on  such  vesseL  They  also  therein 
controvert  the  assignment  to  the  plaintiffs,  and  deny  any 
right  of  Wells  &  Emanuel  to  pledge  any  bill  of  lading. 
They  further  admit  therein  that  the  plaintiff  were  con- 
signees of  the  ship  at  San  Francisco,  and  ai^  its  agents, 
attended  to  the  delivery  of  the  cargo  and  collection  of  the 
freight,  forwarded  such  goods  to  Mare's  Island,  and  received 
a  certificate  of  due  delivery  thereof,  except  a  small  part, 
valued  at  thirty  odd  dollars,  for  which  services  they  have 
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been  paid  \)f  the  owners  of  such  vessel,  $625;  that  the 
residue  of  the  freight  collected  by  them  for  such  owners, 
did  not  amount  to  $25,000,  but  only  to  $22,900;  tiie 
amount  of  freight  for  transporting  such  goods  was  $1,849 
^,  leaving  $749 1^,  and  still  due  to  make  up  $25,000. 
They  also  avdt  therein  the  refusal  of  the  United  States  to 
pay  the  plaintiffs  such  freight  or  .admit  any  liability  to 
them  therefor;  and  the  commandant  of  the  navy  yard 
approved  a  bill  made  out  to  the  master  of  the  vessel, 
whereby  the  Navy  Department  became  bound  to  pay  sudi 
freight  to  such  master,  and  the  defendant  received  such  sum 
as  his  agent.  They  deny  the  right  of  Wells  &  Emanuel  to 
assign  such  freight. 

The  charter  set  up  in  such  answer,  and  which  is  the  only 
one  admitted  thereby,  was  one  made  by  Wells  &  Emanuel 
with  the  owners  of  the  vessel,  (the  B.  D.  Metcalf ,)  by 
which  it  was  agreed  that  such  vessel  should  x>erfonn  a 
voyage  from  New  York  to  San  Francisco ;  that  Wells  & 
Emanuel  should  procure  for  her  a  cargo  at  a  rate  of  freight 
so  as  to  amount,  in  the  whole,  to  $25,000;  that  bills  of 
lading  should  be  executed  by  the  master,  who  should, 
through  hm  consignees,  collect  tiie  freight  when  earned, 
and  apply  the  same  to  paying  such  sum  of  $25,000 ;  and, 
if,  after  paying  that  sum  and  all  expenses  of  loading  sudd 
ship,  chargeable  to  Wells  &  Emanuel,  and  a  commission 
of  five  per  cent  to  them,  there  should  be  any  residue  of 
freight  money,  it  was  to  be  equally  divided  between  the 
owners  of  the  vessel  and  Wells  &  Emanuel. 

On  the  trial  the  plaintiffs  produced  an  instrument  in 
writing,  dated  July  8th,  1859,  signed  only  by  Wells  & 
Emanuel,  ^'for  the  captainy'^  purporting  to  be  a  bill  of 
lading  of  the  goods  in  question,  as  shipped  on  board  of  the 
B.  D.  Metcalf,  bound  for  Oalifomia,  for  certain  freight, 
amounting  to  $1,882  ^.  A  witness,  one  of  the  firm  of 
Wells  &  Emanuel,  (Amos  O.  Wells,)  testified  that  his  firm 
procured  from  the  United  States  naval  storekeeper  the 
freight  mentioned  in  such  instrument,  and  that  the  samo 
cwas  shipped  on  board  of  such  vessel  in  the  first  part  of 
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Jaly»  1859,  and  that  they  shipped  other  goods  on  their  own 
account,  being  a  general  assorted  cargo,  and  that  the  ves- 
sel sailed  from  New  York  in  October,  1859 ;  that  the  plain- 
tiffs have  a  house  in  San  Francisco;  his  firm  made  the 

■ 

negotiation  with  the  naval  storekeeper  for  the  shipment 
of  the  goods ;  he  also  testified  to  the  signature  of  his  firm 
to  the  supposed  bill  of  lading,  and  an  indorsement  by  them 
thereon,  made  on  the  21st  day  of  July,  1859,  directing  the 
freight  to  be  paid  to  the  plaintiffs'  firm,  and  the  payment 
of  $1,500  to  him,  for  such  order,  by  that  firm. 

It  was  admitted  that  such  bill  of  lading  was  brought  into 
Oourt  from  the  naval  storekeeper's  office.  A  clerk  of  the 
plaintifih'  (Henderson)  testified  that  one  of  the  plaintiff 
delivered  it  to  lym  about  the  end  of  April,  1860,  Und  he 
took  it  to  the  naval  storekeeper;  afterwards  obtained  a 
port-warden's  certificate,  and  some  days  afterward  freight 
bills  in  triplicate,  certified  by  the  commandant  of  the  yard 
and  tiie  storekeeper,  one  of  which  was  produced  in  the  form 
of  a  bill  against  the  United  States  Navy  Department ;  the 
certificate  stated  the  charge  to  be  correct ;  on  it  an  order 
for  such  freight  was  indorsed,  signed  by  Wells  &  Emanuel 
in  favor  of  the  plaiutiffs.  A  clerk  in  the  navy  agent's  office 
(Blood)  proved  that  the  defendants  claimed  the  amount 
of  the  freight  soon  after  the  delivery  of  the  freight  bills, 
and  their  prohibition  of  its  payment  to  the  plaintifib,  and 
that  they  received  the  amount  in  September,  1860,  as 
attorneys  of  the  captain  of  the  vessel,  upon  a  bill  made  out 
in  his  favor.  The  defendants'  counsel  admitted  the  execu- 
tion, by  certain  persons,  of  a  bond  of  indemnity  in  favor 
of  the  United  States,  in  which  it  was  recited  that  it  had 
been  agreed  to  pay  such  freight  to  the  master  of  the  vessel 
on  his  giving  indemnity.  A  notice,  demanding  the  freight 
received  of  the  defendants,  was  also  proved  to  have  been 
served  on  them  on  the  18th  of  August,  1860. 

The  only  evidence  offered  by  the  plaintiffs  of  any  charter 
to  Wells  &  Emanuel,  was  the  allegation  to  that  effect  in 
the  complaint ;  so  also  the  only  evidence  of  their  causing 
the  goods  in  question  to  be  transported  to  San  Francisco, 


n 


/ 
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and  aflenrards  to  Mare*s  Island,  at  the  expense  of  the 
plaintifb,  and  of  the  receipt  by  the  latter  of  certificates  of 
doe  delivery,  and  of  the  amount  of  ffeight,  consisted 
of  the  allegation  in  the  complaint  and  admission  in  the 
answer  to  that  effect,  and  of  the  furnishing  of  sa^  certi- 
ficates to  the  naval  storekeeper  at  New  York. 

A  certificate  of  due  delivery  at  Mare's  Island,  indoised 
on  such  bill  of  lading,  was  also  read  in  evidence. 

The  counsel  for  the  defendants  moved  to  dismiss  the 
complaint,  which  motion  was  granted ;  and  an  ezcq[ition 
which  was  taken  to  such  dedsion  was  ordered  to  be  beard 
first  at  General  Term. 

Gecf^ge  N.  Titus,  for  the  plaintifb. 

L  The  order  of  Wells  &  Emanuel  indorsed  uixm  this 
bill  of  lading,  which  was  delivered  to  the  plaintifib  in  July,* 
1859,  was  a  valid,  equitable  assignment  oi  this  freight 
money,  and  entitled  them  to  receive  the  same  ftom,  the  U. 
8.  government,  when  earned. 

(1.)  It  was  an  order  for  value  ui>on  the  government  for 
the  payment  of  this  freight,  in  accordance  with  the  agree- 
ment of  its  authorized  agent.  Notice  of  this  otdi&t  (the 
order  being  indorsed  on  the  bill  of  lading)  was  given  to 
such  agent  by  the  plainti£&  in  April,  1860.  (2  Story's  Eq. 
Jur.,  ^  1044 ;  Lett  v.  Morris,  4  Simons,  607 ;  JSx  parte  Swik, 

3  Swanst.,  392 ;  Burn  v.  Carvdlho,  4  Mylne  &  Grsdg,«90, 
702 ;  TeaUs  v.  Oraves,  1  Yesey,  Jr.,  280 ;  Smith  y.  Sveritt, 

4  Bro.  Oh.,  64 ;  Morton  v.  Nayhr,  1  EQll,  583.) 

(2.)  An  assignment  of  fireight,  to  be  earned  in  Jutuiro, 
is  good  in  equit;^,  and  will  be  enfq}*c6d  against  the  party 
firom  whom  it  becomes  due.  {In  re  Ship  Ware,  8  Price,  269; 
Douglass  v.  BusseU,  4  Sim.,  524;  2  Story's  Eq.  Jur.,  i 
1055.) 

(3.)  No  particular  form  is  necessary  to  constitute  im 
assignment  of  a  debt  in  equity.  Any  ordor  which  makes 
an  appropriation  of  it  is  sufficient  (2  Story  Eq.  Jur.,  % 
1047.) 
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The  order  in  this  case  was  a  valid  assignment  of  this 
freight  money  to  the  plaintiffs.  (2  Story  Eq.  Jur.,  ^  1044.) 

II.  Upon  the  delivery  of  this  order  to  Mr.  Herrick,  the 
naval  storekeeper  at  the  Brooklyn  Navy  Yard,  he  and 
the  government  agents,  having  notice  thereof,  be6ame 

'accountable  to  the  plaintifBs  for  the  debt  then  dae  for  this 
.freight.  The  mofiey  appropriated  by  the  government  for 
its  payment,  was  a  trust  fund  for  the  plaintifi^,  upon  which 
th^ey  had  an  equitable  lien.  (2  Story  Eq.  Jur.,  ^  1041.) 

In  equity  the  assignee  of  a  debt  may  enforce  its  i>ay- 
ment  by  action  directly  against  the  debtor,  although  he 
may  not  have  assented  to  its  assignment,  (2  Story  Eq.  Jur., 
^  1057 ;  Lett  v.  MorriSj  4  Simons,  607,  and  cases  cited 
under  first  i)oint ;)  and  against  any  third  party,  who,  hav- 
ing no  sui>erior  rights,  may  have  obtained  the  money 
appropriated  for  its  payment.  {Story  v.  Lord  Windsovy  2 
Atkyns,  630;  Shepherd  v.  McEvers,  4  Johns  Oh.,  136; 
MunseU  v.  Levns,  2  Denio,  224 ;  2  Story  Eq.  Jur.,  ^^^  1057, 
1058, 1059 ;  Bradley  v.  Boot,  5  Paige  Oh.,  632,  641,  642.) 

III.  In  this  case  the  defendants,  without  color  of  right, 
and  with  full  notice  of  the  assignment  of  this  debt  to  the 
plaintiffs,  intervened  and  obtained  from  the  navy  agent 
in  New  York  the  money  appropriated  by  the  government 
to  its  payment,  which  the  plaintiffs  were  entitled  to. 

For  the  amount  so  received  by  the  defendants  they  are 
liable  to  the  plaintiffs,  at  law,  as  well  as  in  equity.  (2  Story 
Eq.  Jur.,  ^^  1055, 1056.) 

(1.)  At  law  an  action  for  money  had  and  received,  which 
is  an  equitable  action,  lies  against  a  party  who  has  ob- 
tained money  which,  in  equity;  and  justice  he  ought  not  to 
retain.  {MunseU  v.  Lewis,  2  D#nio,  224;  Fairlanks  v. 
Blackington,  9  Pick.,  93 ;  Heard  v.  Bra^ord,  4  Mass.  B., 
326 ;  Alien  v.  McKeen,  1  Sumner,  317 ;  Durdon  v.  GaskiU^ 
2  Yeates,  268.) 

(2.)  No  privity  of  contract  between  these  parties  is 
necessary  to  support  this  action,  save  that  which  results 
from  the  defendants  having  possession  of  this  money, 
which  they  have  not  a  right  conscientiously  to  retain* 
Bosw.— YoL.  IX.       62 


^ 
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The  laWy  in  such  case,  raises  a  promise  that  the  receiver 
will  pay,  and  that  without  a  previous  request.  (1-  TJ.  S. 
Digest,  (Assumpsit,)  285,  ^  415 ;  Muson  v.  Waite^  17  Mass. 
B.,  563;  JBatvUy  v.  Bage^  15  Oonn.  E.,  52;  Norton  v. 
Coonsy  3  Denio,  130.) 

(3.)  The  defendants  are  liable  to  the  plaintiff  for  this 
fireight  money,  although  they  may  have  claimed  the  same 
on  behalf  of  the  captain  of  the  ship,  and  as  his  atto^ 
neys.  They  had  notice  of  its  assignment  to  the  plaintiffs,  . 
and  that  they  would  be  held  responsible  for  this  money 
before  they  collected  it.  {Garland  v.  Salem  BanJc^  9  Mass. 
IL,  408 ;  Frye  v.  Lockwood^  4  Gow.,  454.) 

E.  C.  Bened\ctf  for  defendants. 

I.  The  complaint  does  not  show  a  cause  of  action 
against  the  defendants.  1.  Wells  &  Emanuel  did  not  as^gn 
any  clmm  against  the  defendants.  They  had  no  claim 
against  them  to  assign.  2.  The  plaintiffs  had  no  claim, 
except  against  the  shipper,  and  that  claim  could  not  be 
released  or  impaired  by  the  defendants.  3.  Between  the 
plaintiffs  and  the  defendants  there  was  no  privity,  con- 
nection, or  relation.  They  were  strangers.  4.  If  the 
defendants  were  entitled  to  the  money,  they  cannot  be 
compelled  to  pay  it  to  the  plaintiffs.  If  they  were  not 
entitled  to  it  they  are  only  responsible  to  return  it  to  the 
shipper  from  whom  they  got  it.  5.  If  the  plaintifis  were 
entitled  to  it  from  the  shippers  they  are  so  still — the  ship- 
pers having  paid  it  to  the  defendants,  did  so  in  their  own 
wrong,  and  could  not  set  up  that  wrong  against  the  plain- 
tiffs'right 

n.  On  the  proofs  the  ^ase  is  weaker  than  on  the  com- 
plaint.   The  pretended  cause  of  action  is  disapproved. 

1.  The  freight  did  not  belong  to  WellS  &  Emanuel,  but 
to  the  owners  of  the  vessel.  2.  It  was  not  collectible  by 
Wells  &  Emanuel,  but  by  Stetson,  the  master.  3.  Welte 
&  Emanuel  had  thus  no  right  to  collect  the  freight,  or  to 
assign  it,  or  to  order  it  paid  to  the  plaintiffs.  4.  It  was  not 
collected  by  the  defendants,  but  by  the  owners  of  the  ves- 
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sel,  through  Stetson,  the  master,  for  whom  the  defendants 
only  acted  as  attorneys  in  fact.  6.  Wells  &  Emannel  bad 
no  right  to  make  and  sign  a  bill  of  lading.  The  paper 
made  and  signed  by  them  was  not,  in  fact  or  in  law,  a  bill 
of  lading,  and  conferred  no  right  on  them  to  collect  the 
ficeight  6.  The  order  to  pay  the  money  to  the  plaintiffs 
gave  them  no  right  to  enforce  the  payment  of  the  freight. 
It  was  bnt  an  order,  and  was  not  accepted  by  the  captain, 
or  the  owners,  or  the  defendants. 

BoBEBTSOK,  J.  There  was  no  proper  evidence  in  this 
case  of  any  charter  of  the  vessel  in  question,  entitling  the 
plaintiff^  to  any  freight,  and  it  was  not  pretended  that 
Wells  &  Emannel  had  any  other  authority  to  collect  it 
than  the  charter  in  evidence.  The  allegation  in  the  com- 
plaint, of  a  charter,  was  distinctly  put  in  issue  by  being 
controverted  in  the  answer.  (Gode,  ^§  149,  168.)  If  the 
plaintiffs  wished  to  avail  themselves  of  the  adoiission  in 
such  answer  of  a  charter  containing  the  particular  provi- 
sions therein  alleged,  he  should  have  read  it,  and  it  would 
then  have  been  evidence  for  the  defendant  of  such  pro- 
visions, {Darlon  v.  Dauglass^  6  Barb.,  451;  Stuart  v. 
Kissamj  2  Id.,  493,)  and  its  effect  would  be  confined  to  the 
issue  raised.  {Bobins  v.  Maidstone,  4  Q.  B.,  811.)  The  spe- 
cific denial  of  any  other  charter  but  that  admitted,  puts  in 
issue  the  existence  of  any  other  charter  giving  the  plain- 
tiff the  right  to  the  freight.  (Troy  &  BuUand  B.  B.  Co.  v. 
Kerr,  17  Barb.,  581 ;  Smft  v.  Kingsley,  24  Id.,  541.)  The 
charter  set  up  in  the  answer,  if  it  be  the  one  relied  upon 
by  the  plaintiffs,  gave  them  no  right  to  freight  unless  that 
exceeded  25,000  dollars  and  expenses,  of  which  there  was 
no  proof  in  this  case,  and  such  proof,  upon  that  charter,  the 
plaintiffs  were  bound  to  give. 

There  was  evidence  in  this  case,  that  Wells  &  Emanuel 
procured  the  freight  for  the  vessel,  and  made  the  negotia^ 
tion  with  the  United  States  navy  agent  for  the  shipment 
of  the  goods  in  question  to  Mare's  Island,  but  they  signed 
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the  bill  of  lading  as  agents  for  the  captain,  and  only 
claimed  to  be  entitled  as  charterers  to  the  freight  That 
bill  of  lading  was  only  signed  by  Wells  &  Emannel,  and 
not  by  any  officer  of  the  United  States  government, 
and  was  kept  in  their  possession  nntil  April,  1860,  when 
they  sent  it  to  collect  the  freight  on  it  from  the  govern- 
ment  officers,  and  left  it  in  the  naval  storekeeper's  office ; 
no  obligation  was  therefore  imposed  on  the  United  States 
government  or  officers  by  that  document ;  there  was  no 
evidence  that  they  ever  assented  to  its  terms  or  agreed  to 
pay  Wells  &  Emanuel  the  freight ;  indeed,  the  agreement, 
if  any,  is  professed  to  be  made  for  the  captain  of  the  ves- 
sel. There  was,  therefore,  no  agreement  by  the  navsl 
storekeeper  to  pay  them  the  freight  established. 

The  answer  also  controverts  and  puts  in  issue  any  ship- 
ment of  the  goods  in  question,  pursuant  to  any  agreement 
with  Wells  &  Emanuel,  and  avers  they  were  put  on  board 
in  pursuance  of  the  charter  set  up  in  the  answer,  and  a 
bill  of  lading  g^ven  therefor,  in  the  name  of  the  master, 
by  the  defendants  as  his  agents.  This  is  far  from  admit- 
ting any  liability  by  the  United  States  officers  to  Wells  & 
Emanuel. 

The  complaint  alleges  that  Wells  &  Emanuel  caused  the 
goods  in  question  to  be  conveyed  to  San  Frandsco,  and 
from  thence  they  were  taken  at  the  plaintiffs'  expense 
and  by  their  procurement,  to  Mare's  Island,  and  delivered 
to  the  proper  officers.  The  answer  only  admits  that  they 
forwarded  them  as  agents  of  the  ship,  and  alleges  they  were 
paid  six  hundred  and  twenty-five  dollars  therefor.  It  is 
true  the  defendants  have  not  denied  that  they  carried  th^a 
otherwise  tiian  as  agents,  but  the  plaintLBb  did  not  claim 
that  their  allegation  was  not  controverted,  but  only  that 
it  was  admitted. 

Besides  the  defects  in  the  plaintiffs'  evidence,  there  is  a 
fatal  objection  to  their  recovery  against  the  defendants. 
The  latter  claimed  only  as  agents  of  the  captain  of  the 
vessel,  (Stetson;)  the  bill  against  the  government  was 
made  out  in  his  name ;  the  receipt  was  signed  by  them  as 
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agents  for  Iiim»  and  the  bond  of  indemnity  was  given  for 
the  payment  to  him;  it  was  the  same  thing  as  if  the 
money  had  been  paid  into  his  hands.  I  do  not  see  how 
any  notice  to  them  not  to  collect  as  such  agents,  can 
make  them  liable.  The  money  had  no  earmark  in  the 
possession  of  the  United  States  officers ;  never  became 
the  plaintiffs*  until  it  was  paid  over  to  the  captain ;  was 
not  converted  by  the  defendants  as  the  plaintiffs'  property. 
K  they  are  responsible,  every  clerk  sent  by  his  employer 
to  collect  a  bill  claimed  as  due  to  the  latter,  is  responsible 
to  a  third  party  for  the  money  he  may  receive,  if  he  hap- 
pens to  know  that  such  third  party  claims  to  be  paid  for 
the  same  services.  I  do  not  see  that  the  defendants,  hav- 
ing received  the  money  for  the  captain,  could  interpose  as 
a  defense  to  a  suit  by  him,  that  the  plaintiffs  were 
entitled  to  it,  or  how,  having  been  employed  by  him,  they 
could  be  converted  into  agents  for  the  plaintiffs. 

These  considerations  are  sufficient  for  the  disposition  of 
the  case ;  the  remaining  question  of  the  right  of  a  party 
to  sae  another,  with  whom  he  has  no  privity,  fi>r  money 
paid  the  latter  by  a  supposed  debtor,  upon  an  adverse 
claim,  if  that  debtor  be  the  Federal  Government,  need  not 
be  considered.  It  may,  however,  be  noticed  that  neither 
the  case  of  Munsett  v.  Lewis,  (2  Den.,  224,)  nor  Bradky  v. 
Boot,  (5  Paige  Oh.  B.,  632, 641, 642,)  if  closely  scrutinized, 
will  be  found  to  go  that  length  ;  there  was  privity  with 
those  cases,  between  the  claimants,  and  the  question  itself 
was  not  discussed.  No  authority  or  reason  can  be  shown 
for  any  general  principle  that  any  one  can  sue  another  for 
money  paid  by  a  third  i>erson  to  the  latter,  op  a  claim  of  * 
right  by  him,  merely  because  the  second  claimant  ought 
to  have  been  paid  the  same  amount,  for  the  same  cause, 
by  the  same  person,  where  there  is  no  pretense  of  trust 
or  authority,  by  the  recipient,  for  such  new  claimant. 

For  the  reasons  before  mentioned,  the  judgment  should 
be  affirmed,  with  costs. 

Whitb,  J.»  concurred  in  this  opinion. 
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BABBOUB9  J.  I  coBcar  in  the  conclosion ;  but  only  upon 
the  ground  that  the  plaintiffs  Mled  to  prove  the  uncon- 
ditional charter  set  up  in  their  complaint. 


Elizabeth  G.  Lowbbb,  Pl^dntiff  and  Appellant,  v.  Wiir 
liiAH  Kellt  et  aly  Defendants  and  Bespondents. 

1.  A  grantee  of  land)  under  a  deed  whicL  is  void  by  the  statute  hj  reason  of 
the  land  being  held  by  a  third  persox^  adversely  to  the  grantor,  cannot, 
upon  his  grantor's  refusal  to*  bring  an  action  to  recover  the  land  or  to  allow 
such  action  to  be  brought  in  his  name;  maintain  an  action  against  the 

.  grantor  and  the  adverse  possessor,  tohave  the  latter  adjudged  to  surrender 
possession  to  the  grantor,  and  the  tide  and  possession  adjudged  to  the 
plaintiff  as  against  the  grantor. 

2.  An  action  to  recover  the  lands  must  be  brought  by  the  grantor,  or  in  his 
name,  by  the  grantee ;  but  it  cannot  be  so  brought  in  his  name  vithonl 
his  consent,  except  since  the  statute  of  1862. 

(Before  Bobertson  and  Whtte,  J.  J.) 

Heard,  June  9 ;  decided,  October  9,  1862. 

This  action  was  brought  by  the  plaintiff  who  was  oat 
of  possession  of  certain  lands  she  claimed^  against  William 
Kelly  and  Oabriel  Winter,  defendants,  the  latter  of  whom 
was  in  possession  thereof,  to  obtain  a  ju^meirt,  that  the 
title  to  it  is  vested  in  the  defendant,  Winter,  and  he  is 
entitled  to  the  possession  thereofyand  that  as  between  him 
and  the  plaintiff,  the  title  in  fee  simple  thereto  is  in  the 
latter,  and  that  the  defendant,  KeUy,  be  required  to  bxsp- 
render  to  the  plaintiff  the  possession  of  the  premises,  and 
pay  her  damages  for  withholding  the  same. 

The  complaint  alleges  the  ownership  in  fise  of  the  premi- 
ses in  question,  by  one  Gabriel  H.  Winter,  in  Januaiy, 
1848,  and  its  descent  to  the  defesdant,  Winter,  as  his  sole 
heir  at  law,  and  a  conveyance  by  ihe  latter  in  S^tember, 
1860,  of  the  premises  to  the  plaintiff  in  fiee.  It  farther 
alleges  that  the  defendant,  Kelly,  claims  that  at  the  time 
of  the  execution  of  the  conreyance  to  tihe  pkuntiff,  such 
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premises  were  in  his  possession,  and  he  then  claimed  ihem 
under  a  title  adverse  to  that  of  Oabriel  Winter.  It  also 
alleges  that  the  plaintiff  has  not  parted  with  any  rights 
and  claims  to  be  owner  in  fee  simple  of  such  premises, 
and  did  not  know,  at  the  time  oi  the  conveyance  to  her, 
that  the  defendant,  Kelly,  claimed  such  premises  under  a 
title  adverse  to  that  of  the  defendant.  Winter ;  also  that 
she  had  requested  Kelly  to  deliver  up  the  premises,  and 
tiie  defendant,  Winter,  to  allow  her  to  commence  a  suit  in 
his  name,  to  recover  possession  of  such  premises,  offering 
to  indemnify  him  against  any  costs,  but  he  has  refased. 

The  demurrer  to  the  complaint  sets  forth  as  its  grounds, 

Ist.  That  it  is  not  alleged  therem  that  Gabriel  H.  Win- 
ter was  in  possession  of  the  premises  in  question  on  the 
20th  of  June,  1842,  or  at  any  other  time,  or  died  seized 
thereof,  or  that  the  defendantr  Winter,  was  ever  seized  of 
such  premises  in  September  1860,  or  at  any  other  time, 
while  it  is  admitted  that  William  Kelly  claims  that  he  was 
in  x>ossession  of  the  premises  adversely  to  the  defendant. 
Winter. 

2d.  That  there  is  a  defect  of  parties  by  joining  the 
defendant,  Winter,  with  the  defendant,  Kelly,  in  an  action 
at  law,  in  the  nature  of  ejectment  against  the  latter^  at 
the  same  time  that  the  title  of  the  premises  may  be 
declared  in  the  defendant.  Winter,  as  between  him  and  the 
plaintiff. 

3d,  That  several  causes  of  action  have  been  improperly 
joined,  seeking  equitable  relief  against  Winter,  and  a 
judgment  for  damages  against  Kelly. 

This  Oourt,  at  a  Special  Term,  held  by  Ohief  Justice  . 
BoswoBTH  in  December,  1861,  ordered  judgment  on  the 
demurrer,  in  favor  of  the  defendant,  Kelly,  with  costs. 
From  which  order  and  judgment  the  plaintiff  brings  the 
present  appeal.  The  dedsion  at  Special  Term  is  reported 
in  17  Abbott's  Pr.,  462. 


Ira  ShafeTf  for  plaintiff,  (appellant) 


4M    OASBS  m  THB  SUPEBIOB  OOUBT. 

9 

« 

Lowber  7.  Kelly  tt  oL 

L  There  is  no  pretense  that  this  is  an  action  at  law 
against  Kelly,  founded  upon  the,  conveyance  from  Winta 
to  the  plaintiff,  and  hence  the  cases  of  Burhans  y.  JBur- 
han$,  (2  Barb.  Oh.,  398,)  Jack$an  v.  Demonty  (9  Johns.,  55,) 
Jaakson  y.  Otttgfj  (8  Wend.,  440,)  and  Ook  y. Irvin$,  (fiBSi, 
634^)  and  not  oontrolling. 

It  is  conceded  by  the  demunw  that,  as  between  Winter, 
whose  default  admits  the  allegations  of  the  complaint,  and 
£elly,  the  former  is  the  owner  in  fee  and  entitled  to  pos- 
session, and  the  latter  has  neither  the  fee  nor  the  right  to 
possession* 

The  demurrer,  also,  admits  that,  as  between  the  plain- 
tiff and  Winter,  in  virtue  of  the  deed,  the  former  is  the 
lawful  and  equitable  owner,  and  entitled  to  possession. 

U.  The  plaintiff's  right  to  the  relief  demanded  is 
sustained  by  authority.  The  statute  relied  upon,  by 
defendant  is  considered  with  disfavor.  {Humbert  v.  TYifdtg 
CJl,  24t  Wend.,  611 ;  Hayt^y.  Tlumpson,  1  Sold.,  320,  347 ; 
Seigwkk  v.  StamUmy  4  Kern.,  289 ;  Orary  v.  Ooodmmiy  22 
N.  T.,  170;  4  Kent's  Oom.,  449.) 

The  maxim  that  there  is  no  *' wrong  without  a  remedy,'* 
means  in  one  sense  *'  the  means  given  by  the  law  for  the 
recovery  of  a  right,"  and  *'  whenever  the  law  gives  any<* 
thing  it  gives  a  remedy  for  the  same."  (3  BL  Com.,  123 ; 
Brooms*  Legal  Maxims,  91.) 

The  remedy  that  the  plaintiff  seeks  has  been  recognised 
and  adjudged  from  an  early  day,  in  several  cases  in  this 
State,  and  in  Massachusetts.  {Jadk$on  v.  Yrtimbergh^  1 
Johns.,  159;  Jackaon  v.  Brinkerhoff^  3  Johns.  Gas.,  101; 
WUKams  v.Jaek$on,  5  Johns.,  489,  499;  see  Foot  andYsn 
Techten's  Ai^^uments;  Jackson  v.  LeggeUt  7  Wend.,  377; 
LMng$ian  v.  Pn$eu$,  2  Hill,  526;  4  Kent's  Ck>m.,  449; 
WolcotY.  Knight,  6  Mass.  B.,  418;  BriiHey  V.  Whiting,  5 
Pick.,  348.) 

The  title  is  not  extinguished,  but  remains  in  flie  giantor, 
who  recovers  for  the  benefit  of  the  grantee.  {LioingsUm  v. 
Fto$en$,  2  Hill,  529.) 
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The  old  practice  was  to  insert  coants  in  the  declaration 
on  the  title  of  the  grantor  and  the  grantee,  so  that  if  the 
suit  failed  as  to  the  one,  it  might  succeed  as  to  the  other." 
{LivingstOH  v.  Ptoseus,  mpra;  2  Burrill  Prac,  314 ;  Ehf  v. 
BaOawtinej  7  Wend.,  470 ;  Adams  on  lyectment,  1st  Am. 
ed^l88.) 

The  objections  now  raised  were  made  in  WiOiams  v. 
jMkmm,  (5  Johns.,  489,  493,)  and  in  Wolcoi  v.  Kmght,  (6 
Mass.  R,  418,)  and  expressly  overruled. 

To  count  upon  demises  from  different  lessors,  and  claim 
and  recover  on  different  titles,  and  to  insert  in  the  declara* 
tion  as  many  counts  as  the  plaintiff  pleases  is  not  a  prac- 
tice which  is  authorized  by  the  Oode.  {8t  John  v.  Hereet 
22  Barb.,  362.) 

Under  the  Bevised  Statutes,  the  declaration  might  con* 
tain  several  counts,  and  several  parties  might  be  named 
as  plaintiff,  jointly  in  one  count  and  separately  in  others. 
(2  K  8.,  304,  %  11 1  Ely  v.  BdOantim,  7  Wend.,  470.) 

And  if  the  plaintiff  had  made  Winter  one  of  the  le6S(H» 
without  his  permission,  his  name  would  not  have  been 
stricken  out  on  motion.  (Adams  on  Ejectment,  1st  Am.  ed., 
188, 189 ;  Ely  v.  Battantine,  7  Wend.,  470 ;  Doe  d.  Vine  v. 
Figgiiis,  3  Taunton,  440.) 

Thus  before  the  Oode,  the  plaintiff  would  have  h 
adequate  remedy  and  could  have  maintained  the 

His  rights  as  against  Winter,  and  Winter*s 
against  Kelly  have  not  been  affected  by  the  0 
remedy  only  has  been  changed.  "*^ 

TSie  action  is  brought,  according  to  §  111  of  th<j  Oode,  ^V  * 
by  the  "  real  party  in  interest.*'  V,  ^  *^ 

Winter  is  joined  as  a  defendant  as  "  a  necessary  jSWy^"^ 
to  a  complete  determination  or  settlement  of  the  questions 
involved  therein.*'  (Oode,  ^  118.) 

And  "  the  Oourt  may  determine  any  controversy  between 
the  parties  before  it,  when  it  can  be  done  without  prejudice 
to  the  rights  of  others,  or  by  saving  their  rights.  (Oode, 
§122.) 

BoBW.— Vol.  IX.       63 
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The  plaintiff  cannot  compel  Winter  to  sne.  Kor  is  he 
"  the  leal  i>arty  in  interest"  (See  Oode  as  amended  1862, 
§  111.) 

If  our  iN)sitions  are  ansonnd»  the  Oode  has  depriyed  a 
party,  in  an  acticMi  to  recover  .the  possession  of  leal 
property,  of  a  remedy  well  recognized  and  a4>udicated 
before  and  since  the  Bevised  Statutes. 

If  section  455  of  the  Code  does  not  enable  the  plaintiff 
to  avail  herself  of  the  provisions  of  the  Bevised  Statutes, 
as  has  been  adjudged,  then  the  Oode  must  furnish  a  remedy, 
or  she  is  without  any. 

If  Winter  should  sue  Kelly,,  a  recovery  would  enure  to 
the  benefit  of  Mrs.  Lowber,  {Idvingstan  v.  Proseus^  2  HQl, 
526,  529;)  and  when  he  fails  ot  refuses  to  sue,  the  law 
enables  h&c  to  accomplish  the  same  result  by  making  him 
a  defendant,  and  by  a<\judicating  the  rights  of  all  of  the 
parties. 

Kelly  being  a  treqNisser,  caimot  raise  objections  that 
Winter  does  not  raise,  but  expressly  waives  by  maioDg 
defieuilt,  and  which  Winter  could  not  raise  because  of  tiie 
estoppel  created  by  his  deed.  (4  Oom.  Dig.,  76, 81,  [A.]  [D.]) 

As  between  the  parties  to  the  deed,  it  might  operate  by 
way  of  estopi>el  and  bar  the  grantor.  (4  Kent's  Oom.,  449 ; 
Jackson  v.  Demontf  9  Johns.,  55 ;  Idvingstan  v.  The  Per% 
lT(m  Co.y  9  Wend.,  516 ;  Tan  Hoesen  v.  Bmhan^  15  WencL, 
164.) 

Winter  cannot  claim  as  against  his  own  deed,  whether 
it  is  an  estoppel  or  not.  {Jackson  v.  BuUy  1  Johns.  Oas.,  90; 
Jackson  v.  Steven^^  16  Johns.,  110.) 

A  quit-claim  deed  passes  all  the  title  of  the  grantor  in 
essCi  as  weU  as  a  warranty  deed. 

It  is  no  objection  that  the  recovery  will  enure  to  the 
benefit  of  the  grantee  in  the  deed.  {Livingston  v.  Proseus, 
2  Hill,  526,  per  Bbonsok  ;  see  argument  of  Van  Yechteo, 
in  Wmiams  v.  Jackson,  5  Johns.,  489,  492.) 

What  the  grantee  accomplished  before  the  Oode  indi- 
rectly, and  by  means  of  a  legal  fiction,  in  a  case  like  the 
present,  we  seek  to  accomplish  directly  by  a  statement  of 
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the  facts  of  the  case  as  they  exist  Every  action  now  is 
emphatically  an  action  on  the  case,  and  before  the  Oode 
npon  the  facts  stated  in  onr  complaint  the  plaintiff  would 
have  recovered. 

At  all  events.  Winter  would  have  recovered  for  the 
benefit  of  the  plaintiff.  And  the  Oode  has  not  changed 
the  legal  rights  of  parties.  If  the  doctrine  contended  for 
by  the  counsel  for  the  defendant  is  to  prevail,  a  person  who 
is  in  i>ossession  of  land  without  title  may  hold  it  forever. 
(See  Van  Yechten's  argument  in  WiUiams  v.  Jackaonf  6 
Johns.,  491.) 

David  P.  HaU  for  the  defendant,  Kelly,  (respondent.) 

I.  The  demurrer  is  well  taken,  because  it  appears  by 
title  complaint,  that  the  defendant  Gabriel  Winter  was  out 
of  possession  of  the  premises  described  in  the  complaint 
at  the  time  of  his  grant  to  the  plaintiff,  to  wit,  on  the  14th 
day  of  September,  1860,  and  that  the  defendiant  William 
Kelly  was  then  in  possession  of  said  premises,  claiming 
under  a  title  adverse  to  that  of  the  plaintiff.  The  grant 
was  therefore  void  under  the  statute  of  maintenance. 
(1  E.  S.,  p.  739,  §§  147  and  148.) 

n.  The  demurrer  is  well  taken  because  several  causes 
of  action  are  united  in  one  complaint,  a  part  against  Kelly, 
and  a  part  against  Winter.  First,  the  complaint  is  multi- 
farious ;  second,  there  lb  a  misjoinder  of  parties  defendant; 
one  having  an  interest,  and  the  other  having  no  interest, 
in  the  premises  in  cont joversy.  The  complaint  must  show 
that  each  person  named  as  defendant  has  or  claims  an 
interest  in  the  matter  in  controversy.  {Pinckney  v.  WdUacey 
1  Abbotts*  Pr.,  82.)  Here  it  is  not  pretended,  that  Winter 
has- any  interest  in  the  suit,,  or  that  he  claims  to  have  any 
interest. 

m.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  it  fails  to  state  that 
Winter,  the  plaintiff's  grantor,  was  possessed  of  the  premi- 
ses granted  at  the  time  of  his  grant  to  the  plaintiff,  and 
fails  to  state  that  he  ever  was  possessed.    It  should  have 
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stated  affirmatively,  that  at  the  time  of  the  grant,  he  vas 
in  possession,  thereby  giving  the  defendant  an  opportunity 
to  traverse  the  fact. 

lY.  The  plaintiff's  complaint  does  not  state  facts  sofS- 
cient  to  constitute  a  cause  of  action  against  the  defendaat, 
Winter,  because  the  plaintiff,  by  taking  a  deed  which  tbe 
statute  declares  to  be  void,  and  which  confers  upon  the 
plaintiff  no  right  as  against  Kelly,  did  not  acquire  thereby 
any  equity,  which  entitles  her  to  require  the  defendant, 
Winter,  on  being  idemnifled,  to  bring  a  suit  to  recover  tbe 
possession  of  the  premises  for  her,  nor,  (on  his  refusing  to 
do  so,)  to  maintain  a  suit  against  Kelly  and  Winter  in 
her  own  name,  to  recover  possession  of  the  premises  as 
against  Kelly. 

Hence  there  was  here  a  palpable  misjoinder  of  parties 
defendant,  the  provisions  of  the  Oode  not  warranting  the 
making  Winter  a  party,  for  the  purpose  claimed  in  the  com- 
plaint, for  he  is  not  the  actual  occupant,  nor  a  person 
exercising  acts  of  ownership,  or  claiming  title  thereto,  or 
to  some  interest  therein,  at  the  commencement  of  tilie  smt, 
which  is  necessary  to  render  him  liable  in  ejectm^t 
(Dekio,  J.,  in  Child  v.  ChappeU,  6  Seld.,  259 ;  Inobahah, 
J.,  in  Pinckney  v.  WdOcboe,  1  Abbott's  Pr.,  82.) 

BOBERTSOK,  J.  The  Bevised  Statutes  (vol.  1,  p.  739, 
%  148)  provide  that  every  grant  of  Ands  shall  be  absolutely 
void,  if  at  the  time  of  the  delivery  thereof  they  shall  be  in 
the  actual  possession  of  another  claiming  under  a  title 
adverse  to  that  of  the  grantor ;  this  is  substantially  the 
same  as  the  Bevised  Laws  of  1813.  (Vol.  I,  173,  ^  8.) 
The  plaintiff's  case  requires  that  such  statute  should  be 
read  as  though  it  made  such  grant  void  only  in  a  court 
of  law,  but  allowed  the  full  benefit  of  it  to  be  obtained 
in  a  court  of  equity,  by  simultaneously  calling  upon  the 
grantor  to  recognize  the  title  of  the  grantee,  and  compel- 
ling the  claimant  under  an  adverse  possession,  to  surrender 
it  The  process  of  reasoning,  by  which  it  is  proposed  to 
acoomplli^  this  result,  is  apparently  simple,  and  is  as 


»• 
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follows :  The  party  claiming  adversely  is,  of  coarse,  not 
entitled  to  hold  against  the  former  real  owner  and  grantor 
of  the  plaintiff,  and  such  grantor  is  not  entitled  to  hold 
^gainst  the  plaintiff,  {Livingston  v.  Prosms,  2  Hill,  526, 
529,)  therefore,  the  adverse  tenant  is  not  entitled  to  hold 
against  the  plaintiff;  this,  however,  leaves  one  gap,  to 
wit :  that  the  statute  in  question  disables  some  of  those, 
who  otherwise  would  have  a  right  to  the  land,  from  its 
recovery.  Whatever  may  be  the  disfavor,  into  which  the 
statute  has  fallen,  courts  are  still  bound  to  enforce  it, 
leaving  the  Legislature  to  carry  that  disfavor  if  it  exist  to 
its  conclusion,  viz.,  a  repeal. '  It  was  enacted  to  prevent 
actions  being  brought  for  land,  except,  either  by  those 
who  were  dispossessed  of  them,  or  those  whom  the  law 
made  their  representatives,  and  to  discourage  acts  of  main* 
tenance.  The  plaintiff  would  have  its  object  to  be  simply 
to  compel  a  party  to  have  recourse  to  a  court  of  equity 
instead  of  a  court  of  law.  No  such  purpose,  has  ever 
been  suggested  before  for  such  statute.  There  is  no 
doubt,  that,  in  every  case  like  this,  counts  might  formerly 
have  been  inserted  in  a  declaration,  claiming  under  both 
grantor  and  grantee ;  so,  that,  if  the  grantor  had  actually 
had  previous  possession  the  grantee  might  recover.  It  is 
equally  true  that,  although  the  whole  truth  must  be  told, 
under  the  present  system,  there  is  no  diflSculty  in  recover- 
ing under  it  by  stating  the  conveyance  to  the  plaintiff  and 
omitting  to  state  the  adverse  possession,  if  there  is  any 
doubt  about  it;  because,  if  it  be  certain,  the  grantee's 
right  to  possession  must  fail.  I  do  not  see  that  the  plain- 
tiff could  ever  have  maintained,  in  its  proper  sense,  the 
action  in  her  own  name  if  the  possession  was  adverse. 
She  might  have  carried  it  on  in  another's  name ;  but  so 
far  as  she  was  concerned  the  issues  must  be  decided 
against  her.  Winter  is,  certainly,  entitled  to  sue,  and  is, 
therefore,  the  real  party  inlnterest ;  until  he  recover  the 
plaintiff  is  bound  to  abstain  from  suing. 
The  error  of  the  reasoning  on  behalf  of  the  plaintiff 
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lies,  in  supposing  that  without  the  future  action  of  her 
grantor,  she  has  gained  an  immediate  right  to  the  land ; 
this  would  repeal  the  statute  entirely.  The  law  so  £ar  tole- 
rates the  conveyance  to  a  grantee,  of  lands  held  adveiselj, 
as  to  acknowledge  his  right  when  his  grantor  has  recovered 
the  lands ;  but,  as  the  law  does  not  permit  lawsniis  for 
land  to  be  sold,  the  grantee  is  depe^ndent  upon  the  volition 
of  the  grantor  for  realizing  his  purchase.  It  is  true,  the 
.party  holding  adversely  cannot  set  up  the  conveyance  by 
his  adversary  against  him,  for  it  does  not  injure  him ;  bat 
this  is  different  from  allowing  a  party  to  accomplish  wh^ 
the  statute  meant  to  defeat,  to  wit,  the  promotion  of 
litigation. 

.  It  is  not  strictly  accurate  to  say  the  plaintiff  could,  under 
the  circumstances, of  this  case,  before  the  adoption  of  the 
Oode,  have  recovered ;  for  the  complaint  alleges  that  the 
defendant,  Winter,  refuses  to  bring  any  suit  Will  it  be 
pretended  that  any  authority,  before  the  Oode,  sanctioned 
a  suit  brought  by  her,  without  his  consent  in  his  name,  or 
her  own,  at  her  election  ?  If  so,  no  section  of  the  Code 
has  altered  it,  and  there  is  no  need  of  making  Winter  a 
party.  The  statute  of  1862  would  be  in  such  case  useless, 
and  half  the  prayer  for  relief  sought  in  this  action  would 
be  superfluous.  Undoubtedly  that  statute  sanctions  actions 
hereafter  brought  by  the  grantee  in  the  grantor's  name ; 
but  it  no  where  sanctions  actions  in  the  grantee's  name. 
Until  that  change  was  made,  the  plaintiff  could  not 
have  obtained  any  relief  in  the  grantor's  name,  without  his 
consent ;  and  the  a>rgument  of  the  learned  counsel,  mWU- 
liams  V.  Jacksony  (5  Johns.,  491,)  was  perfectly  sound,  with  a 
single  qualification,  that  a  person  in  possession  of  land 
may  hold  it  forever,  provided  the  party  dispossessed  does 
not  bring  a  suit  in  his  own  name.  He  cannot  sell  the 
right  of  action  to  others. 

Various  anomalies  are  proposed  in  this  case,  as,  for 
example,  that  Winter  shall  recover  judgment  in  a  suit  in 
which  he  is  defendant,  and  lose  the  fruits  of  it  forthwith 
by  a  simultaneous  judgment  against  him  in  the  plaintiff's 
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fiiYor ;  tihese  are  clearly  two  different  caases  of  action. 
They  do  not  arise  out  of  the  same  transaction,  one  grow- 
ing out  of  the  dispossession,  the  other  out  of  the  deed;  nor 
oat  of  transactions  connected  with  the  same  subject  of 
action,  the  land  not  being  the  subject  of  the  action,  but 
its  wrongful  possession,  {Durkee  v.  Saratoga  and  Wash.  B. 
B.  Co.,  4  How.  Pr.,  226 ;  2  Code  E.,  145 ;  ColweU  v.  N.  T. 
&  Title  B.  B.  Co.,  9  How.  Pr.,  311;  Coster  v.  Same,  5  Duer, 
677,)  and  clearly  the  cause  of  action  against  each  defend- 
ant does  not  affect  the  other.  (Oode,  %  167.) 

The  complaint  is  also  defective  on  the  plaintiff's  own 
theory,  since  it  does  not  allege  that  Kelly  ever  had  adverse 
possession,  but  only  that  he  claims  that  he  claimed  it. 
This  would  not  make  the  grant  to  the  plaintiff  void,  nor 
show  any  necessity  to  make  Kelly  a  party  to  the  relief 
sought  against  Winter. 

But  the  complaint  is  defective  on  the  merits,  because  no 
equity  could  formerly  arise  from  a  deed  declared  void,  so 
&r  as  it  undertakes  to  confer  any  rights  to  sue  a  third 
person ;  and  this  action  was  commenced  before  the  late 
statute,  and  is  not  in  the  grantor's  name. 

The  order  should  be  affirmed  with  costs. 

WHiTBy  J.,  concorred  in  affirming  the  order* 


JOHK  and  States  D.  Mobhison,  Plaintiff^  and  Bespond- 
ents,  V.  Amos  M.  Atwell  et  al.,  Defendants  and 
Appellants. 

L  Wbere  an  aaeigDment  for  the  benefit  of  creditors  is  made,  by  the  members 
of  a  partDerehip,  giving  preference  to  the  payment  of  the  partnership 
debts,  a  creditor  of  the  partnership  cannot  have  the  assignment  set  aside 
as  void,  because  its  provisions  as  to  the  subsequent  payment  of  creditors 
of  individual  partners  contain  a  direction  calculated  to  hinder  and  delay 
them.  No  creditor  but  the  one  who  is  hindered,  delayed  or  defrauded  by 
the  particular  provision  complained  o^  can  avoid  the  instrument  on  that 
aooountb 
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2.  An  MBignment  purporting  to  transfer  real  as  well  as  personal  prc^ertj,  for 
the  benefit  of  creditors,  is  not  rendered  void  by  a  direction  to  pay  reats^ 
taxes  and  assessments  which  may  become  due  before  the  lands  can  be  add. 
If  the  assignment  contemplates  an  immediate  sale,  such  a  provision  may, 
in  the  absence  of  evidenoe  to  the  contrary,  be  presumed  to  have  been 
intended  for  the  benefit  of  the  creditors^  by  increasing  the  fiind. 

3.  Where  copartners  made  an  assignment  which  redted  their  oopartnenhip^ 
and  their  indebtedness  as  such,  and  assigned  all  the  "  property  of  eveiy 
name  and  nature  whatsoever  of  the  said  parties  of  the  first  part" 

Beldf  that  this  was  not  an  assignment  of  the  individual  property  of  tbe 
.    members  of  the  partnership;  and  hence  a  direction  in  the  assignment  to 
pay  rents,  &a,  due  on  lands,  &c,  assigned,  did  not  apply  to  rents  due  from 
one  partner  individually  Sar  his  dwelling  house. 

(Before  Robibtsoh,  Whtts  and  Barboub,  J.  J.) 

Heard,  June  9,  1B62;  decided,  October  11, 1862. 

AppbaIj  from  a  judgment  entered  after  a  trial  of  the 
cause  at  a  Special  Term,  before  Mr.  Justice  Monobiep, 
without  a  Jury,  on  the  21st  of  November,  1861. 

The  action  was  brought  by  the  plaintiff  against  the 
defendants,  Peleg  G.  Berry  and  Homer  L.  Smith,  who 
were  judgment  debtors  of  the  plaintiff,  and  Amos  M. 
AtweU  and  Vincent  Kenyon,  to  whom  Berry  and  Smith 
had  made  a  general  assignment  for  benefit  of  <»:editois. 
The  object  of  the  action  was  to  set  aside  the  assignment 
and  have  a  receiver  appointed  and  directed  to  pay  &e 
plaintiff'  judgment. 

The  assignment  was,  by  its  terms,  exiuressed  to  be  an 
indenture  made,  &c.,  "  between  Peleg  G.  Berry  and  Homer 
L.  Smith,  copartners,  doing  business  in  the  city,  undar 
the  name,  style  or  firm  of  Berry  &  Smith  of  the  first  part,** 
&C.,  &c.,  and  recited  and  declared  th^t  "  whereas  the  said 
copartnership  is  justly  indebted  in  sundry  considerable 
sums  of  money,  and  has  become  unable  to  i>ay  or  dis- 
diarge  the  same  with  punctuality,  or  in  fiill,  and  12^  said 
X^rties  of  the  first  part  are  now  desirous  of  making  a  flur 
and  equitable  distribution  of  their  property  and  efifeets 
among  their  creditors : 

"  Now,  therefore,  this  indenture  witnesseth,  that  the  said 
parties  of  the  first  part,  in  consideration  of  the  premises," 
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•  •  •  assign  to  the  parties  of  the  second  part  •  •  •  •. 
''All  and  singular,  the  lands,  tenements,  and  beredita- 
ments,  situate,  lying,  and  being  within  the  State  of  New- 
York,  and  all  the  goods,  chattels,  merchandise,  bills,  bonds, 
notes,  book  accounts,  claims,  demands,  choses  in  action, 
judgments,  evidences  of  debt,  and  property  of  every  name 
and  nature  whatsoever  of  the  said  parties  of  the  first  part, 
except  such  as  is  by  law  exempt  from  levy  and  sale  under 
execution,  to  have  and  to  hold,"  &c.,  &c. 

''  In  trust,  nevertheless,  and  to  and  for  the  following 
uses,  intents,  and  purposes  —  that  is  to  say  :  ^ 

''  That  the  said  parties  of  the  second  part  shall  take 
possession  of  all  and  singular  the  lands,  tenements  and 
hereditaments,  property  and  effects  hereby  assigned,  and  sell 
and  dispose  of  the  same,  and  convert  the  same  into  cash 
with  all  reasonable  dispatch  and  shall  also  collect  all" 
debts,  &c,  &C.,  •  •  •  •  «  an4  by  and  with  the  pro- 
ceeds of  such  sales  and  collections  the  said  parties  of  the 
second  part  shall  first  pay"  costs,  •  •  •  •  the  expenses 
of  the  assignment,  ••••<<  and  all  rents,  taxes,  and 
assessments  due,  or  to  become  due,  on  the  lands,  ten^ 
ments  and  hereditaments  aforesaid,  until  the  same  shall  be 
sold  and  disposed  of,  and  by  and  with  the  residue  or  nett 
proceeds  and  avails  of  such  sales  and  collections  the  said 
parties  of  the  second  part"  were  directed*  to  pay  the 
partnership  debts  in  a  certain  order  of  prefercAces,  and 
afterward  the  individual  debts  of  the  partners  share 
and  share  alike. 

Among  other  facts,  the  Oourt  found  that,  at  the  time  of 
executing  the  assignment,  the  defendant  Berry  occupied  a 
dwelling  house  under  a  letting  which  was  to  terminate 
about  six  months  thereafter :  and  also  found  that,  at  the 
time  of  executing  the  assignment,  the  assigncMrs'  individual 
debts  were  unequal  in  amount,  and  that  one  of  them 
(Berry)  had  individual  property,  but  that  the  other  had 
none. 

Bosw.— Vol.  IX.       64 
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The  plaintiffii  having  obtained  judgment  declaring  the 
assignment  void,  the  defendants*  took  the  present  appeal 
therefrom. 

WiUiam  Futterton^  for  defendants,  appellants. 

Argued  that  the  assignment  was  valid ;  and  as  to  the 
provision  in  reference  to  the  payment  of  individual  debts, 
cited  Cotton^  v.  CdldweU,  (16  N.  Y.  R.,  484,)  Goodrich  v. 
Doums,  (6  Hill,  438,)  Bam^  v-  Griffin,  (2  Oomst,  365,) 
Bogert  v.  Haightf  (9  Paige,  297,)  Curtis  v.  Leavitty  (15  N. 
Y.  B.,  96,  97, 124,)  aud  cases  there  cited. 

T.  D.  PelUm,  for  plaintiQis,  respondents. 

I.  The  direction  to  pay  rents,  &c.,  delays  the  creditors. 
It  is  a  power  which  the  law  does  not  confer  upon  assignees 
for  the  benefit  of  creditors,  and  renders  the  assignment 
void.  {Jessup  v.  Huhe,  21  N.  Y.  E.,  168,  169 ;  Burdieh  v. 
Post,  12  Barb.,  168.)  The  deed  transfers  individual  as  well 
as  partnership  property,  {Whurtan  v-  Fisher,  2  Serg.  & 
B.,  178,)  and  the  provision  appropriates  copartnership 
property  to  pay  individual  debts  first,  which  is  fatal 
{Wilson  V.  Robertson,  21  N.  Y.  B.,  587.) 

Again,  this  provision  makes  the  amount  for  which  some 
of  the  creditors  are  preferred  dependent  upon  the  action, 
if  not  upon  {be  discretion,  of  the  assignees.  The  debtor 
must  declare  his  preference  at  the  time  of  executing  the 
assignment,  and  the  rights  of  creditors  must  be  fixed  by 
the  deed  itself.  If  they  are  left  subject  to  the  action  of  the 
assignees,  nothing  passes  under  the  deed.  (Boardman  v. 
BaJMay,  10  Paige,  228 ;  Ba/mum  v.  Hempstead,  7  Paige, 
672.)  Moreover,  this  provision  also  directs  the  payment 
of  moneys  which  the  assignors  were  not,  and  never  could 
become,  liable  to  pay. 

An  insolvent  debtor  can  only  assign  his  property  for 
the  benefit  of  his  creditors,  and  direct  it  to  be  applied  to  the 
payment  of  debts  due,  or  which  will  become  due,  in  conse- 
quence of  some  engagement  made  by  the  debtor  before 
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the  assignmeDt.  (Batr.  Assign.,  234.)  Any  trnst  in  the 
deed  which  can  possibly  interfere  with  the  immediate  dis- 
tribution of  the  fand  among  the  creditors,  vitiates  the 
assignment  {Dunham  v.  Waterman^  17  N.  Y.  B.,  9 ;  Mead 
y.  PhiUipSj  1  Sandf.  Oh.,  87 ;  Barr.  Assign.,  204 ;  Mead  v. 
PMUips^  supra.) 

n.  The  provision  by  which  the  joint  effects  of  the  firm 
are  tsiken  to  pay  the  debts  of  its  individual  members  irre- 
spective of  the  claim  of  each  member  upon  the  fund,  so 
that  the  share  of  one  partner  may  be  taken  to  pay  the 
debts  of  the  other,  to  the  exclusion  of  his  own  creditors, 
furnishes  conclusive  evidence  of  fraudulent  intent  on  the 
part  of  the  assignees.  {Wilson  v.  Robertsany  21  N.  Y.  B., 
587 ;  SmiUi  v.  Howard,  20  How.  Pr.  B.,  121.) 

m.  The  assignment  cannot  be  helped  by  extrinsic  evi- 
dence showing  that  there  were  no  lands  or  tenement's 
assigned,  or  that  there  was  no  individual  property,  and 
that  the  assets  were  not  sufficient  to  pay  the  copartnership 
debts.  The  parties  having  provided  in  the  assignment  for 
the  payment  of  repts,  &c.,  and  for  a  surplus  after  payment 
of  copartnership  debts,  they  cannot  say  there  was  no  real 
estate,  or  that  diere  could  be  no  surplus.  They  are  estop- 
ped by  their  deed. 

1.  It  is  immaterial  whether  occasion  has  arisen  for  the 
operation  of  the  illegal  powers  conferred  upon  the  assign- 
ees. The  question  is,  what  have  the  assignors  enabled  the 
assignees  to  do.  The  law  presumes  that  they  intended  all 
that  their  instrument  provides.  {Mead  v.  FhiUips,  supra ; 
Cfoodrich  v.  Downs,  6  Hill,  438 ;  CoUonib  v.  Caldwell  et  aZ., 
16  N.  Y.  B.,  484 ;  Barney  v.  fiWjfcn,  2  Oomst.,  365,  371 ; 
iSmith  V.  Howard,  20  How.  Pr.  B.,  128.) 

lY.  The  assignment  being  void  as  to  the  individual 
creditors  of  the  assignors,  is  void  as  to  all.  {Leitch  v.  HoU 
lister,  4  Oomst.,  211,  215.) 

By  the  Ooubt — White,  J.  An  assignment  was  made 
by  the  defendants.  Berry  &  Smith,  copartners,  of  all  their 
property,  to  pay,  first,  the  partnership  debts  with  certain 
preferences,  and  then  tP  pay  the  individual  creditors  of 
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both  parfcners  in  fall,  or  pro  rata^  if  the  surplus  was  insuffi- 
cient  to  pay  in  full. 

The  plaintiflBs  are  copartnership  creditors,  and  bring 
this  action  to  set  aside  the  assignment,  on  the  ground  that 
it  hindered  and  delayed  creditors,  and  was  therefore  void. 
They  pray,  also,  for  payment  of  their  own  debt,  Sue  On 
the  trial  they  waived  all  allegations  of  fraud  except  two, 
viz: 

First,  that  the  assignment  purported  to  assign  lands, 
tenements  and  hereditaments,  and  directed  the  assignees 
to  sell  and  convert  the  same  into  money,  with  all  reasona- 
ble despatch,  and  to  pay  all  rents  and  assessmemts  due,  or 
to  become  due  on  said  lands,  &c.,  until  they  were  sold ; 
which  direction,  the  plaintiff^  allege,  delays  and  hinders 
creditors,  because,  being  indefinite  as  to  time  and  amount 
of  payments  to  be  made  for  those  purposes,  it  wastes  the 
personal  property  indefinitely,  in  payments  to  be  made  for 
taxes,  rents  and  assessments  for  the  improvement  of  real 
estd,te,  from  which  nothing  may  ever  be  realized  for  the 
creditors ;  and  so  postpones,  hinders  and  delays  creditois, 
and  wrongfully  postpones  the  distribution  of  the  personal 
estate  among  them. 

Second,  that  the  assignment  directs  that  after  9II  iMrt- 
nership  creditors  are  paid  in  full,  the  individual  creditois 
of  both  partners  shall  be  paid  out  of  the  residue  of  the 
partnership  fund,  share  and  share  alike,  without  making 
any  provision  for  the  application  of  the  fund  to  the  pay- 
ment of  such  creditors,  in  accordance  with  the  right  and 
interest  of  each  partner  in  the  fiind.  As  the  assignment 
stands,  the  share  of  one  partner  in  the  surplus  fund  may 
be  applied  towards  the  payment  of  the  individual  debts  of 
the  other,  while  some  of  his  own  debts  may  remain  unpaid; 
thus,  suppose  one  partner.  A.,  owes  $100  and  the  other 
partner,  B.,  owes  $500.  The  surplus,  after  paying  copart- 
nership debts,  may  be  $200,  in  which  the  interest  of  each 
partner  is  equal,  viz.,  $100  for  each.  The  share  belonging 
to  A.,  the  partner  who  owed  but  $100,  would  be  just  suffi- 
cient to  pay  his  individual  debt,  in  full*    But  imder  the 
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assigiunenty  this  $200  of  surplus  not  being  suflScient  to  pay 
all  the  individaal  debts  of  both  partners,  in  full,  it  must  be 
apportioned,  pro  rata^  among  the  creditors  of  both,  which 
disposition  of  it  would  leave  two-thirds  of  the  individual 
debts  of  A.  unpaid,  thus  unjustly  diverting  two-thirds  of 
A.'s  share  from  the  payment  of  his  own  debts  to  the  pay- 
ment of  the  debts  of  his  partner  B. 

This  would  be  good  ground  for  an  individual  creditor 
to  ask  that  the  assignment  be  declared  void,  as  to  the  dii^ 
tribution  which  it  ordered  of  the  surplus  after  the  pay- 
ment of  the  partnership  debts,  and  the  assignee  would  be 
ordered,  upon  such  application,  to  apportion  the  surplus, 
after  the  payment  of  the  partnership  debts,  to  and  among 
fhe  individual  creditors  of  the  copartners,  according  to  the 
lights  of  the  respective  copartners  in  such  surplus;  or, 
perhaps  a  receiver  of  the  surplus  (if  any  surplus  there 
fihould  be)  might  be  appointed,  and  the  individual  creditor 
bringing  the  action  to  avoid  the  assignment,  so  far  as  it 
affected  the  surplus,  might  obtain  thereby  a  priority  in 
bis  own  favor  as  to  payment  out  of  that  surplus.  But  it 
would  not  afford  a  ground  for  setting  aside  the  assignment, 
as  to  the  copartnership  property  and  the  payment  of  the 
partnership  debts,  in  which  the  individual  creditor  could 
have  no  interest,  and  by  which  he  could  not  be  in  any 
manner  affected.  Nor  would  it  afford  a  ground  for  a 
partnership  creditor  to  ask  that  the  assignment  be  declared 
Yoid,  because  the  individual  debts  were  in  no  event  to 
be  paid  until  the  partnership  debts  (his  included)  were 
paid  in  full ;  and  this  provision  respecting  the  individual 
debts  could  neither  hinder,  delay  nor  defraud  him ;  and  no 
creditor  but  one  who  is  hindered,  delayed  or  defrauded 
by  the  particular  provision  complained  of,  can  demand 
to  have  the  instrument,  upon  that  account,  avoided. 

And  as  to  the  payment  of  the  rents,  taxes  and  assess- 
ments that  might  come  due  before  the  lands,  &c.,  should 
be  sold,  it  is,  I  think,  to  be  presumed,  in  the  absence  of 
all  proof  to  the  contrary,  that  this  provision  was  intended 
in  good  Mth  for  the  benefit  of  the  creditors;  that  it  con- 
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templated  an  increase  of  the  fund  by  the  addition  of  the 
avails  or  proceeds  of  a  sale  o£  the  real  estate,  in  whieh 
case  (that  is  in  the  event  of  a  sale  of  the  real  estate)  the 
rents,  taxes  or  assessments  due  at  the  time  of  sale,  must 
of  necessity  be  paid ;  and  the  direction  in  the  assignment 
to  sell  with  dispatch,  shows  that  it  was  not  intended  to 
hold  the  real  or  leasehold  estate  imreasonably,  or  so  as 
to  produce  a  waste  or  exhaustion  of  the  personal,  but 
that  the  design  was  to  s^l  it  forthwith. 

And  I  think  the  assignment  being  made  by  the  copart- 
ners, and  purporting  to  convey  all  their  property,  assigned 
only  that  which  was  the  joint  partnership  property,  and 
not  any  of  their  individual  property.  It  did  not,  there- 
fore, convey  the  leasehold  estate  of  the  partner  Berry  in 
his  private  dwelling  house,  and  consequently,  when  the 
assignment  directed  the  explication  of  the  copartnership 
funds  to  the  payment  of  rents,  &c.,  it  only  directed  their 
application  to  the  payment  of  copartnership  rents,  and 
not  to  the  individual  re^te  due,  or  to  come  due,  for  the 
partner  Berry's  houscr 

The  judgment  should  therefore  be  reversed,  and  the 
plaintiff  not  claiming  ta  show  any  other  ftauds  or  reasons 
for  avoiding  the  assignment  than  those  above  considered, 
judgment  should  be  rendered  for  the  defendants,  with  costs. 

Judgment  accordingly. 


WiiiiiiAH  Fbttbbtoh,  Plaintiff  and  Bespondent,  v.  Jebb- 
MiAH  Leamy,  Defendant  and  Appellant. 

1.  Under  a  ooyenant^  ia  &&  executorj  contract,  for  the  sale  of  a  lot  of  land, 
by  the  vendor,  to  erect  upon  an  adjoining  lot,  along  the  boundary  line 
between  the  two  Tots,  a  wall,  and  to  grant  and'  convey  to  the  purchaser  the 
right  to  use  such  wall  iir  the  erection  of  a  house  on  the  lot  so  agreed  to  be 
sold  to  him,  and  '^fer  that  purpose  to  insert  the  beams  thereof  into  such 
wall,  to  the  extent  of  four  inches,"  and  two  chimney  backs  to  the  like 
extent,  and  "  to  keep  and  maintain  such  beams  and  chimney  backs  therein, 
so  long  as  Buotx  wall  should  stand,"  such  wall  "  to  be  a  party  wall  between 
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the  two  houses  to  be  boilt "  oa  such  two  lots,  the  contract  contaimng 
also,  in  terms,  a  present  grant  of  such  easement  in  such  wall  to  be  built: 

Jleidf  that  the  purchaser  did  not  acquire  thereby  a  right  to  use  such  wall 
in  any  other  way  than  that  so  specified ;  and  that  he  was  not  entitled  to 
prolong  the  lintel  course  of  his  front  wall,  across  the  boundary  line  of  sudi 
two  lotS)  so  as  to  enter  into  the  front  wall  of  the  Tender's  building  at  the 
point  or  line  where  those  walls,  meeting,  adjoined  the  party  wall. 

2.  If  the  vendor  erects  on  such  adjoining  lot  a  wall  along  such  boundary  line, 
more  extensire  than  by  the  terms  of  such  agreement,  he  is  bound  to  do, 
although  he  refuses,  to  allow  the  purchaser  to  use  it  as  a  party  wall,  pur- 
suant to  such  terms,  no  increased  stabiUty  or  vakte  which  a  building, 
erected  by  the  latter  on  the  lot  so  bought  \>j  him,  would  harre  derived  firom 
such  use,  if  permitted,  or  increased  expense  of  making  such  building  equally 
stable  and  secure  by  other  means,  arising  from  not  being  allowed  so  to  use 
it,  form  proper  elements  in  estimating  the  damages  of  the  purchaser,  by 
such  refusal,  and  it  is  error  to  admit  evidence  thereof  as  such.  (Per  Robibt- 
80X,  J.) 

3.  The  term  "  party  wall,"  when  used  in  such  an  instrument^  without  restrio- 
tive  termS)  «nd  in  its  general  ordinary  signification,  means  a  dividing  wall 
between  two  houses,  to  be  used  equally  for  all  the  purposes  of  an  exterior 
wall,  by  both  '*  parties,"  that  is,  by  the  respective  owners  of  both  houses. 
This  use,  in  its  full,  unrestricted  sense,  embraces  not  only  the  use  of  the 
interior  face  or  side  of  the  wall^  but  also  such  use  of  it  as  is  necessary  to 
form  a  complete  and  perfect  junction  in  an  ordinary  good  mechanical  man- 
ner, between  it  and  the  other  exterior  walls  of  the  house.    (Per  WmTE,  J.) 

(Before  Bobxrtson,  White  and  Barbour,  J.  J.) 

Submitted  June  Iff,  1862;  decided  October  11,  1862. 

This  action  was  brought  to  recover  damages  against 
the  defendant  for  interfering  with  the  use  by  the  plain- 
tiff of  a  wall  standing  upon  the  land  of  the  former,  adjoin- 
ing the  land  of  the  latter. 

In  the  year  1860,  the  defendant  owned  in  fee  three  lots 
of  land  100  feet  deep,  adjoining  each  other,  situate  at  the 
comer  formed  by  the  intersection  of  the  southerly  side 
of  Fifty-fifth  street  and  easterly  side  of  Third  avenue, 
in  the  Oity  of  New  York ;  two  of  the  lots  being  25  feet 
wide,  and  the  remaining  comer  one  five  inches  wider.  In 
that  year,^  on  the  27th  of  September,  the  parties  to  this 
action  entered  into  an  agreement  under  seal  inter  parteSf 
wherein  the  ownership  by  the  defendant  of  such  lots,  as 
laid  down  on  a  diagram  annexed  and  numbered  1,  2  and 
3,  was  recited.    By  it  the  defendant,  in  consideration  of 
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tike  plaintiff's  covenaDt  therein  contained,  agreed  to  con- 
vey to  him  for  a  certain  price,  to  be  paid  partly  in  cash, 
partly  on  the  delivery  of  the  deed,  and  partly  by  mortgage, 
the  lot'  designated  on  such  diagram  as  No.  3;  and  also 
immediately  to  erect  a  wall  on  the  soutii  mde  of  lot  No. 
2,  so  as  to  adjoin  the  northerly  side  of  the  lot^so  sold  to 
the  plaintiff;  such  wall  to  be  50  feet  deep  eastwardly  from 
the  easterly  side  of  the  Third  avenue,  and  to  be  '^  four 
"  stories  high  above  the  sidewalk ;  that  is,  high  enough 
*'for  a  four  story  house."  The  defendant  also^bysuch 
agreement,  covenanted  that  he  should  grant  and  convey, 
and  he  did  thereby  grant  and  convey  to  the  plaintiff,  the 
right  ''to  use  such  wall  in  the  erection  of  a  house"  on 
the  lot  so  agreed  to  be  sold  to  him,  and  ''  for  that  purpose 
"  to  insert  the  beams  thereof  into  such  wall  to  the  extent 
"  of  four  inches,"  and  two  chimney  backs  to  the  like  e^^tent, 
and  "  to  keep  and  maintain  such  beams  and  chimney  backs 
"  therein,  so  long  as  such  wall  .should  stand ;"  such  wall 
"  to  be  a  party  wall  between  the  two  houses  to  be  built" 
on  such  two  lots  Nos.  2  and  3.  The  defendant  fiirther 
thereby  covenanted  not  to  pull  down  such  wall,  or  do  any 
act  tending  to  its  destruction.  He  also  thereby  agreed  to 
deliver,  on  the  27th  of  October  following,  to  the  plaintiff, 
a  full  warranty  deed  of  lot  No.  3  so  sold,  free  &om  all 
incumbrances  except  the  mortgage,  upon  receiving  a  C6^ 
tain  sum,  and  to  pay  the  plaintiff  any  damages  he  might 
sustain  in  building  before  that  time,  and  the  expenses  pf 
searching  the  title,  in  case  it  should  prove  defectiva  It 
was  also  declared  therein  that  these  covenants  should  run 
with  the  land  and  bind  the  parties,  their  heirs  and  assigns 
The  defendant  and  his  wife,  on  the  27th  of  Octobca^, 
1860,  delivered  to  the  plaintiff  a  deed,  executed  by  them, 
of  lot  No.  3,  in  which  it  was  declared  that  it  was  made 
pursuant  to  the  agreement  of  September  proYious ;  and 
that  "  all  the  covenants  and  agreements  therein  contained 
**  relating  to  the  party  wall  therein  mentioned  and  the  right 
*'  to  use  the  same,  and  all  other  covenants  not  neeessadlj 
«« satisfied  by  such  deed  and  tiie  payment  of  tiie  purchase- 
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"money,"  were  "to  oontinae  and  be  obligatory  upon 
"the  respective  parties  thereto  according  to  the  tenor 
"thereof." 

The  complaint  in.  this  action,  after  setting  forth  the 
making  and  contents  of  the  agreement  of  September, 
1860,  alleged  the  performance  by  the  plaintiff  of  all  his 
ooYenants  therein,  and  the  execution*  to  him  on  the  27th 
of  October,  1860,  by  the  defendant,  of  a  deed  of  the  lot 
in  question,  wherein  the  latter  did  for  good  consideration 
agree,  that  such  "  wall  should  remain  forever  a  party  wall 
"  between  the  plaintiff's  and  defendant's  lots,  and  that  the 
^*  former  could  use  it  in  the  erection  of  the  building  on  his 
"  lot,  as  fully  and  to  the  same  extent  as  if  it  were  a  part 
^'of  and  erected  at  the  same  time  as  the  walls"  of  such 
building.  It  then  averred,  that  on  the  29th  of  September, 
the  plaintiff  commenced  a  four  story  building  on  his  lot, 
and  completed  it  in  March,  1861 ;  and  that  in  the  course 
of  such  erection  the  defendant  "wholly  prevented  the 
*'  plaintiff  from  using  such  wall  as  a  party  wall,  for  the 
"  erection  of  the  front  wall  of  such  building,  and  hindered' 
**  the  plaintiff  from  joining  any  portion  of  such  front  wall 
•*  with  or  upon  the  front  portion  of  such  party  wall"  as  it 
was  necessary,  for  the  safety  and  permanence  of  such 
buUding,  for  the  plaintiff  to  do ;  and  farther,  that  by  rear 
son  of  such  acts  of  the  defendant,  the  plaintiff  was  com- 
pelled, at  great  inconvenience  and  expense,  as  well  as  loss 
of  time  in  the  completion  of  his  building,  to  lay  other  and 
separate  foundations,  and  erect  thereon  other  separate 
supports,  by  which  to  sustain  the  northerly  end  of  the 
front  wall  of  his  building ;  and  although  such  work  was 
done  in  the  best  possible  manner  to  make  such  building 
secure,  yet  by  reason  of  such  front  wall  being  separated 
firom  such  party  wall,  it  was  less  secure,  permanent  and 
strong  than  it  would  otherwise  have  been ;  also,  that,  in 
consequence  of  the  necessary  occupation  of  the  basement 
doorway  by  such  foundation  and  support,  it  was  rendered 
inconveniently  narrower  than  it  otherwise  would  have  been, 

whereby  the  value  of  such  building  and  property  was 
Bosw-— Vol,  IX,       65 
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dmunished ;  and  the  idaintiff  claimed  snrii  damage  to 
amount  to  $1,000. 

The  answer  of  the  defendant  admitted  the  agreement  of 
SeptembeTt  hot  took  issue  in  the  existenee  of  any  such 
covenants  In  the  deed,  by  him,  to  the  plaintiff;  also,  upon 
the  allegations  of  the  complaiiit,  as  to  Us  hindranoe  of  the 
plaintiff  from  using  the  wall  as  a  party  wall,  or  frtxa  using 
any  portion  of  the  front  wall  of  his  baUding  with  the  front 
of  such  party  wall;  also,  upon  tibe  neoessity,  in  conse- 
quence of  any  act  of  his,  of  laying  foundations  and  erect- 
ing supports,  to  sustain  the  northerly  end  of  such  front 
wall ;  also,  upon  the  inferior  security  or  pennanency  of  the 
front  wall  of  the  plaintiff's  building,  by  reason  of  its  sepa- 
ration from  the  party  wall ;  also,  upon  ^e  narrowing  of  the 
doorwi^,  by  the  foundations  and  supports,  and  generally* 
any  diminution  in  value  of  the  plaintiff's  building. 
»  The  action  was  referred  to  Orsamus  BushndO,  Esq.»  u 
Beferee,  to  determine  the  issues  th^r^n.  He  reported  in 
favor  of  the  plaintiff,  and  founds  as  matters  of  &ct» 
.  1st  The  making  of  the  contract  to  sell  the  lot  in  ques* 
tion,  as  stated  in  the  complaint. 

2d.  A  conveyance  of  such  lot  to  the  plaints  by  the 
defendant,  by  a  deed,  but  onlj  with  such  provi^on  as  to 
the  continuance  of  covenants,  as  is  her^n  above  stated. 

3d.  The  erection  of  a  four  story  building  by  the  plaintiff, 
on  the  lot  so  conveyed  to  him,  and  the  obstruction  by  the 
defendant,  of -the  plaintiff,  ^'  in  the  way  of  his  using  the 
'*  front  of  the  party  wall,  built  by  him  as  a  party  wall,  for 
"  the  erection  of  the  front  wall  of  the  {daintiff,  and  his 
"  refusal  and  hindirance  of  the  latter  from  joining  any  por- 
"  tion  of  the  front  waU  of  his  building  within,  or  npon  tlie 
"  front  of  such  party  wall." 

4tb.  A  usage,  and,  for  the  safety  and  p^inanenee  d  such 
a  building  as  the  plaintiff's,  a  necessii^y,  to  exercise  the 
rights  of  using  the  front  of  such  a  party  wall,  by  ^png 
tiierein* 

5tb.  A  compulsion  on  the  plaintiff,  by  reasoQ  of  S9ck 
hixkdrance  by  the  d^ndmt,  to  ececti  and  his  ereettoaof 
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Other  and  separate  foundations  and  supports  for  his  front 
Walloon  which  to  sustain  the  northerly  end  of  such  front  wall, 
at  considerable  expense,  inconvenience  and  loss  of  time. 

6th.  Notwithstanding  the  proper  erection  of  such  foun- 
dations and  supports,  inferior  security,  permanence  and 
strength  of  the  plaintiff  *s  building,  by  reason  of  his  not 
being  permitted  to  rest  it,  and  actually  resting  it,  on  the 
front  of  such  party  wall,  the  narrowing  and  inconvenience 
of  the  entrance  doorway  to  the  basement  thereby,  and  the 
inferior  value  of  the  building  to  what  it  would  have  been 
if  the  plaintiff  had  been  permitted  "  to  use  the  front  of 

such  party  wall,  by  resting  the  front  of  his  wall  upon  it, 
in  the  usual  way."^ 

7th.  Damage  to  the  plaintiff,  by  such  acts  of  the  defend- 
.ant,  to  the  amount  of  $1,000. 

The  conclusions  of  law  of  the  Seferee  were : 

I.  That  the  defendant  is  chargeable  with  the  breach  of 
the  contract  so  made  by  him,  in  refusing  and  preventing 
the  use  of  the  front  of  such  party  wall,  by  the  plaintiff. 

II.  That  the  defendant  owes  the  plaintiff  one  thousand 
dollars,  as  damages  for  such  breach,  with  interest,  from 
the  date  of  such  report. 

The  defendant  excepted  to  the  third,  fourth,  fifth  and 
sixth  findings  of  fsbct  in  the  report  of  the  Beferee,  by  written 
exceptions,  duly  filed. 

On  the  trial  it  appeared  that  the  i^aintaff  commenced 
building  on  his  lot  the  day  after  the  contract  The  defend- 
ant had  previously  begun  to  build  on  his,  and  had  com- 
pleted the  side  and  front  walls  so  far  as  to  have  finished  a 
brown  stone  lintel  on  the  first  floor  of  the  latter^  extending 
to  the  line  of  the  plaintiff's  lot ;  the  plaintiff  then  under- 
took to  cut  off  four  inches  in  length,  of  such  lintel,  in  order 
to  have  the  lintel  of  his  front  wall  extend  that  distance 
beyond  the  dividing  line  of  the  lots,  and  lap  over  that  part 
of  the  defendant's  building  which  belonged,  in  common,  to 
its  front  and  side  wall ;  the  defendant  resisted  the  attempt, 
and  the  plaintiff  abandoned  it.    Evidence  was  also  given 


616        OASES  m  THE  SUPBEIOE  OOUET. 


1 

Fettretch  t.  Leamy. 


to  show  that  the  defendant  verbally  forbade  the  plaintiff 'b 
putting  in  anchors  in  his  iront  walls,  and  interlocking  the 
bricks  of  the  front  walls  of  both  buildings,  at  their  junction ; 
but  never  otherwise  prevented  him  from  doing  so.  The 
evidence  was  contradictory  as  to  the  fact  of  insertion  of 
anchors  and  tying  the  front  walls  of  both  buildings  together, 
by  interlocking  the  bricks. 

No  evidence  was  given  as  to  the  meaning  of  Hie  term 
^^ party  traS,"  as  used  by  builders,  or  owners  of,  or  dealers 
in  real  estate,  or  to  show  that  it  had  acquired  any  teeh- 
nical  signification  beyond  its  ordinary  one.  Evidence 
was,  however,  introduced,  of  the  practice  of  builders,  in 
oonnecting  front  walls  of  acyoining  houses,  when  the  divid- 
ing wall  was  a  party  wall ;  but  it  wal  conflicting  as  to  the 
usage,  when  such  party  wall  stood  entirely  on  one  person's 
land,  and  the  other  had  a  mere  easement  in  it,  or  pri\ilege 
of  using  it.  Evidence  was  also  given  to  show  the  supe- 
riority in  firmness,  appearance  and  convenience  of  the 
mode  of  uniting  the  walls,  attempted!  by  the  plaintiflf  and 
opposed  by  the  defendant.  The  plaintiff  testified  as  to  the 
impossibility  of  making  his  building  secure,  without  being 
aided  by  the  support  of  the  wall,  intended  as  a  party  wall. 
Upon  that  point  the  testimony  was  conflicting. 

A  number  of  witnesses,  builders,  dealers  in  real  estate, 
and  persons  conversant  with  party  walls,  were  examined 
as  to  the  custom,  under  an  agreement,  such  as  that  of  Sep- 
tember, 1860,  in  all  its  parts,  after  reading  or  stating  them 
to  such  witnesses,  of  resting  a  part  of  the  lintel  course  of 
the  building  of  the  party  having  the  privileges  therein 
granted,  upon  the  adjoining  wall,  by  cutting  a  place  therein. 
They  differed  widely  in  their  views  of  the  custom,  generally 
admitting,  however,  that  they  had  never  seen  a  similar 
agreement ;  and  many  were  more  influenced  in  their  testi- 
mony by  the  grant  of  the  privilege  of  inserting  beams 
four  inches,  than  by  the  wall  being  described  as  a  party 
'wall.  Two  of  the  plaintiff's  witnesses,  (Haldri6h  and 
Duffy,)  testified  that  they  did  not  consider  it  as  a  M 
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party  wall  agreement,  but  simply  as  one  to  use  four  inches 
of  the  party  walL 

Evidence  was  both  admitted  and  excluded  as  to  the  nego- 
tiations between  the  parties  before  the  execution  of  the 
agreement  of  September,  1860,  to  which  exceptions  were 
taken.  Evidence  was  also  given  to  show  the  inferiority  of 
the  plaintiff's  building,  by  reason  of  his  not  having  beeh 
allowed  to  insert  the  lintel  course  of  his  front  wall  in  the 
front  part  of  the  defendant's  front  wall,  and  consequent 
damage  to  its  value.  Questions  were  twice  put  to  the 
defendant  as  to  preventing  the  plaintiff  from  connecting 
the  two  frent  walls,  which  were  excluded ;  but  upon  what 
ground  does  not  appear.  A  question  as  to  the  cost  of  con- 
necting the  walls,  at  the  time  of  the  trial,  was  excluded, 
and  exception  taken  thereto. 


"*.  jB.  Stafford^  for  defendant,  appellant. 

L  The  agreement  of  the  defendant  was,  not  to  build  a 
party  wall,  but  that  the  wall  when  erected  should  then 
remain  a  party  wall. 

He  built  the  wall,  and  would  have  been  liable  to  an 
action  for  non-performance,  if  he  had  not  extended  it  to 
the  front  line  of  his  lot.  Until  so  erected,  the  plaintiff 
had  no  right  to  touch  it,  except  to  insert  beams  and 
chimney -backs,  as  specifically  reserved  by  the  agreement; 
and  any  other  interference  by  him,  however  careful,  would 
have  been  a  trespass.  {Eno  v.  Del  Vecchio,  6  Duer,  17.) 

n.  The  evident  intent  of  the  parties  at  the  time  the 
agreement  was  made,  was  so  to  restrict  the  immediate  use  of 
the  wall.  In  construing  a  covenant,  it  must  be  ccmsidered 
with  the  context,  and  performed  according  to  the  intention 
of  the  parties  as  derived  from  both.  {Marvin  v.  Stone,  2 
Cow.,  781;  BuU  v.  FoUett,  6  Id.,  170;  Boherts  v.  Boberts, 
22  Wend.,  140.) 

The  situation  of  all  parties  and  the  subject  matter  are 
to  be  considered.  {Wilson  v.  Troup,  2  Oow.,  196.) 

HI.  The  plaintiff  cannot  claim  the  benefit  of  any  forced 
construction  of  the  i^greement  in  his  fSavor.    It  cannot  be 
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enlarged  by  parol  testimony»  aad  the  evidence  trending  so 
to  do  was  clearly  erroneous. 

The  right  claimed  by  plaintiff  to  enter  upon  the  defend- 
ant's front  wall,  and  occupy  it  for  a  permanent  purpose 
and  for  an  indefinite  time,  cannot  be  created  otherwise 
than  by  a  conveyance  sufficiently  explicit  to  carry  a  free- 
hold. (Broken  v.  Woodwarth^  5  Barb.,  651 ;  HoughtaUng  v. 
Haughtdlingj  5  Id.,  379 ;  Mumfard  v.  Wtutnej/,  15  Wend., 
380;  6  Hill,  61;  4  Johns.,  81.) 

IV.  The  agreement,  in  the  first  instance,  merely  con- 
ferred a  license  to  use  for  specific  purposes.  The  eaflement 
could  not  take  effect  until  the  houses  were  finished.  {OUes 
V.  Dugroj  1  Duer,  331-333.) 

y.  The  plaintiff  was  in  no  way  prevented  firom  con- 
necting his  front  with  the  wall,  except  by  the  refusal  of 
defendant  to  allow  him  to  cut  off  four  inches  of  the  lintel 
in  question,  and  carry  plaintiff's  lintel  across;  and  the 
front  was  in  fact  properly  tied  to  the  side  wall,  altibough 
the  defendant  did  not  covenant  to  support  the  firont 
There  was,  therefore,  no  such  breach  of  the  agreement  as 
to  authorize  an  action  against  the  defendant.  {Pahner  v. 
Fort  Plain,  &c.,  Co.,  1  Kern.,  381-388;  25  Wend.,  367, 
368;  1  Denio,  513.) 

YI.  There  was  np  evidence  upon  which  to  base  any 
claim  for  the  damages  awarded  by  the  Beferee.  The  tme 
rule  would  have  been,  what  it  would  have  cost  to  place  the 
parties  in  the  same  iK)sition  as  required  by  plaintiff's 
version  of  the  contract,  but  that  was  exdikled  by  the 
Beferee. 

YII.  The  plaintiff  could  not  justify  the  proposed  tres- 
pass by  him  by  evidence  of  custom.  (4  Duer,  61.) 

YIII.  Having  allowed  plaintiff  to  go  into  inroof  as  to 
custom,  the  Be£eree  erred  in  not  i>ermitting  dd^endant 
to  contradict  it  by  similar  evidence. 

IX.  The  testimony  wholly  &iled  to  establish  any  definite 
custom  on  the  subject. 

X.  The  Beferee  erred  in  many  of  the  minor  quesfions 
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arising  on  the  trial;  and  to  sach  an  extent  «  to  clearly 
entitle  the  defendant  to  a  new  trial. 

XI.  The  defendant's  motion  to  dismiss  the  complaint 
ahoold  have  been  granted,  for  the  reasons  assigned ;  and 
as  it  is  submitted  that  the  plaintiff  has,  on  the  entire  evi- 
dence, foiled  to  make  ont  any  canse  of  action,  tiie  judgment 
shonld  be  reversed  and  judgment  of  nonsuit  ordered. 

21  B.  Bamdby^  for  plaintiff,  respondent. 

I.  The  pleadings  substantially  admit  the  plaintiff  *s  right, 
under  the  agreement,  to  use  the  front  portion  of  the  party 
wall,  as  well  as  the  interior  portions  of  it  for  the  purposes 
and  uses  of  a  party  wall. 

This  wall  so  to  be  built,  beginning  at  the  avenue  line 
and  running  back  50  feet,  just  the  depth  of  both  houses^ 
is  necessarily  a  party  wall  to  the  outside  front  and  rear 
line ;  whereas  the  defendant  mistakenly  supposes,  by  his 
ibe<»;y,  that  the  party  wall  stops  on  the  inside  of  the  front 
and  rear  walls. 

n.  The  Beferee  has  found  in  favor  d  the  plaintiff,  upon 
all  the  fricts  necessary  for  the  recovery  of  the  damages,  as 
reported  by  him. 

in.  The  defendant's  exceptions  to  the  Beferee's  report 
are  too  general,  being  to  the  whole  and  not  to  any  specified 
part  {WiOarA  v.  Warrm,  17  Wend.,  257;  WMterids  v. 
Jaekson,  1  Wend.,  418.) 

lY.  The  Beferee's  conclusions  of  law  are  correct,  as 
stated  in  his  report  1st  The  plaintiff  had  a  right  to  the 
use  of  the  front  portion  of  the  party  wall,  to  the  depth  at 
least  of  four  inches,  so  as  to  rest  his  front  wall  upon  it  in 
the  manner  usual  in  erecting  buildings,  (a.)  The  natural 
meaning  of  the  first  part  of  this  covenant  is  not  narrowed 
down  or  restricted  by  the  clause  as  to  beams  and  chimney 
backs.  The  copulative  conjunction  forbids  that  view.  If 
restricted  at  all,  the  restriction  is  confined  to  the  question 
of  how  deep  the  beams  and  chimney  backs  may  be  inserted. 

The  last  clause  is  general:  <'  The  said  wall  to  be  a  party 
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wall."  It  applies  to  the  whole  extent  of  the  wall,  fifty 
feet  deep  from  front  to  rear,  and  this  necessaiily  indades 
the  part  to  which  plaintiff's  front  shoold  have  been 
attached.  It  is  meaningless  icnless  the  wall  is  to  be  a 
party  wall  in  the  broadest  sense. 

The  entire  scope  and  evident  intent  of  the  whole  agree- 
ment, together  with  the  deed,  give  the  same  constraction. 

Whatever  may  be  fairly  implied  from  the  terms  or  lan- 
gnage  of  the  instrument,  is  in  judgment  of  law  contained 
in  the  instrument.  {Rogers  v.  Kneelcmd^  10  Wend.,  218. 
As  to  the  rules  of  construction,  see  Wilson  v.  Trouf^  2 
Oowen,  195 ;  JBiiH  y.FoUeU,  5  Oowen,  170 ;  Potter  y.  Bacon, 
2  Wend.,  683 ;  WiOard  v.  TWman,  2  Hill,  274.) 

By  this  agreement  and  deed  the  plaintiff  acquired  more 
than  a  mere  license  to  insert  beams  and  chimney  backs; 
he  acqmred  an  easement  in  the  wall  as  long  as  it  shall 
stand,  founded  in  pOiisitive  grant,  and  assignable.  (Waster 
v.  Steoem,  5  Duer,  553;  3  Kent,  452;  MiOer  v.  PJptt,  5 
Duer,  277;  4  Id.,  53.) 

When  there  is  any  doubt  what  construction  to  give  to 
the  language  of  a  contract,  the  words  and  covenants  aie 
to  be  construed  most  strongly  against  the  grantor.  (3 
Oomst.»  256;  3  Johns.,  387.) 

Q>.)  The  very  necessities  of  the  case,  and  the  safety, 
convenience,  comfort  and  beauty  of  a  building  require 
this  construction,  or  otherwise  the  plaintiff  must  have 
foolishly  agreed  to  have  no  wall  against  which  his  front 
should  be  secured. 

(c.)  The  building  or  fire  law,  which  is  presumed  to  have 
been  in  the  contemplation  of  the  parties,  necessarily  pre- 
supposes that  in  every  building  the  front  wall  and  side 
wall  shall  lap  over  each  other,  making  a  i^arp  comer,  and 
requires  in  addition  that  the  front  be  secured  to  the  party 
wall,  either  by  building  or  interlocking  the  brick  work 
together,  or  by  tying  iron  anchors* across  the  full  width  of 
the  party  wall  into  the  middle  portion  of  the  front  waQ, 
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and  these  anchors  not  to  be  more  than  six  feet  apart. 
(Laws  of  1860,  905,  ch.  470.) 

{d.)  The  prevailing  custom,  as  proved  and. found  by  the 
Beferee,  admits  of  no  other  mode  of  erecting  a  front  wall. 

(e.)  The  acts  of  the  defendant,  permitting  the  rear  wall 
of  plaintiff's  house  to  be  built  into  the  party  wall,  are 
consistent  only  with  this  construdion.  If  the  rear,  why 
not  the  front  also?  (French  v.  Carhurt^  1  Oomst.,  96;  Giles 
V.  Comstock,  4  Id.,  270.) 

2.  This  being  so,  the  Beferee  finds,  as  matter  of  law, 
that  rightly  defendant  is  chargeable  with  the  breach  al- 
leged. (VoarJiiesy.  Anthon,  5  Duer,  182.) 

3.  His  finding,  as  to  damages,  was  correct.  (Dermnt  v. 
Wiltsiey  9  Wend.,  325;  Freeman  v.  Clute,  3  Barb.,  426; 
Griffin  v.  Colver,  16  N.  T.  B.,  489;  Sedg.  on  Dam.,  71,  98, 
112;  Kane  v.  Sanger ^  14  Johns.,  89;  Giles  v.  O*  Toole,  4 
Barb.,  261.) 

Wherci  as  in  this  case,  the  defendant  has  maliciously  or 
wantonly  violated  his  contract,  or  has  done  so  under 
aggravated  circumstances,  the  damages  may  be  increased. 
(Sedg.  on  Dam.,  35.) 

The  Court  will  exercise  the  power  of  awarding  a  new 
trial  very  cautiously  when  the  error  relates  only  to  the 
amount  of  damages.  {Krem  v.  Schoonmaher,  3  Barb.  S.  0. 
E.,  647.) 

V.  The  Court  will  not  presume  error  in  law  or  fact,  not 
apparent  on  the  report.  (Bule  13  of  the  Superior  Court.) 

VI.  The  Beferee  has  not  erred  in  ruling  upon  the  ad- 
mission of  testimony. 

BOBEBTSOK,  J.  If  the  case  stated  in  the  complaint  had 
been  made  out  in  evidence,  the  plaintiff  would  have  estab- 
lished a  t^omplete  cause  of  action ;  but  the  deed  to  the 
plaintiff,  on  being  produced,  is  found  to  contain  no  such 
covenant  as  is  stated  in  that  pleading.  It  simply  reserved 
whatever  rights  had  been  acquired  under  the  covenants 
contained  in  the  instrument  of  September  previous,  relat- 
ing to  the  party  wall  therein  mentioned,  and  the  right  to 
Bosw. — ^VoL.  IX.       06 
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uae  the  same,  and  oontinues  their  obligatory  force.  Trom 
that  September  instrament  alone,  th^  plaintiff  derives  his 
right  to  sne.  The  action  is  framed  upon  a  supposed  breach 
of  some  covenant,  and  the  Beferee  has  reported  as  mat- 
ter of  law  that  the  defendant  is  chargeable  with  the  breach 
of  the  contract  so  made  by  him,  in  preventing  the  use  of 
his  front  wall  by  the  plaintiff,  and  that  the  damages  firom 
such  breach  amount  to  one  thousand  dollars.  This  len- 
ders it  necessary  to  examine  what  such  covenants  are :  In 
the  first  place,  there  is  no  such  covenant  in  the  September 
agreement  as  to  permit  the  plaintiff  to  use  the  party  wall 
at  all ;  there  is  one,  to  grant  ai|  easement  in  the  premises 
on  which  it  was  to  stand  and  render  them  the  servient 
tenement,  while  the  plaintiff's  lot  was  to  be  the  dominant 
one.  It  was  an  executory  contract  to  convey  a  right,  not 
a  mere  covenant  that  such  right  might  be  exercised.  UDtil 
that  covenant  was  specifically  performed,  no  right  arose  to 
use  any  part  of  the  wall.  It  is  true  such  instrument  par- 
ported  actually  to  grant  such  right,  but  the  plainti^  had 
not  then  acquired  the  title  to  the  land  to  which  it  was  to 
become  appurtenant.  (Gale  &  W.  Law  of  Easement,  5 ; 
Wolfe  V.  FroBtj  4  Sandf.  Oh.,  72.)  An  instrument  in  the 
form  of  a  covenant  has  been  held  to  be  a  grant,  {Barrow 
Y,  Biehard,  8  Paige,  351 ;  BirdsaU  v.  Tiemann^  12  How. 
Pr.  E.,  551 ;  KeUUoB  v.  Pen/old,  4  E.  D.  Smith,  122 ;)  hot 
I  am  not  aware  of  any  decision  holding  the  converse. 
The  agreement  for  the  grant  of  the  easement  was  sub- 
stantially a  part  of  the  contract  for  the  conveyance  of  the 
land,  and  should  have  been  performed  along  with  it.  The 
easement  would  thus  have  been  created,  {Webster  v.  Stevens^ 
5  Duer,  553 ;  Miller  v.  Platt^  Id.,  277 ;)  and  the  plaintiff's 
action  could  only  have  been  for  a  disturbance  of  a  vested 
right,  not  for  violating  a  covenant.  Possibly,  liowever, 
tiie  plaintiff  may  have  a  right  to  unite  an  action  for  spe- 
cific performance  with  one  for  injury  done  to  the  rights 
which  would  have  been  his,  if  the  contract  had  been  per- 
formed originally,  on  the  principle  that  equity  will  con- 
sider as  done  what  ought  to  have  been  done.    This  action 
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might,  therefore,  be  maintainable  on  prop^  pleadings, 
which  rmders  it  necesaarj  to  examine  the  evidence  and 
findings  in  this  case. 

Two  things  are  observable  as  apparent  on  the  face  of 
the  instrument  of  September,  1860 ;  one  is  entire  silence 
respecting  the  materials,  stractttre  or  dimensions  of  the 
wall  to  be  erected  by  the  defendant,  according  to  its  terms, 
except  its  length  and  height,  and,  perhaps,  foar  inches 
of  tU<^ess.  Another  is,  that  the  easement  was  to  be 
confined  to  that  wall  when  erected,  and  cease  with  its 
existence.  Had  the  defendant  not  built  any  widl,  it  would 
have  been  difficult  to  estimate  what  damages,  under  a 
contract  so  vague,  the  plaintiff  would  have  sustained. 
Can  he  now  recover  damages  to  be  measured  by  the  cha- 
racter of  the  wall  the  defendant  has  actually  put  up,  when 
he  might  have  preferred  not  to  have  used  such  a  wall  as 
the  defendant  might  have  erected  so  as  to  be  within  the 
terms  of  the  contract?  Suppose  the  defendant  had  put 
up  a  wall  twice  the  thickness  of  the  present  one,  could  the 
plaintiff  have  recovered  damages  commensurate  with  the 
in<a»ased  stability  which  a  connection  of  his  front  wall  with 
such  a  wall  would  have  given  to  his  building  ?  Yet  part 
of  the  evidence  in  this  case  was  given  to  show  the  advan- 
tage to  the  plaintiff  of  tying  the  two  walls  together,  iu 
the  stability  of  his  house,  which,  of  course,  entered  into  the 
consideration  of  damages.  Again,  nothing  is  said  in  the 
agreement  of  the  kind  of  house  the  plaintiff  was  to  build. 
Was  he  at  liberty  to  build  a  palace  or  any  other  costly  build-- 
ing,  and  claim  damages  for  injury  to  such  a  building  by  the 
defendant's  refusal  to  allow  him  the  front  of  his  for  a 
support?  Yet  the  evidence  was  directed  to  the  injury  to 
the  particular  building ;  some  of  the  witnesses  testified, 
that  the  kind  of  connection  of  the  walls  desired  by  the 
plaintiff  was  only  proper  in  case  of  a  store,  and  estimates 
were  m£^e  of  losses  of  rent  and  the  like,  by  reason  of  the 
appearance  of  the  building  in  such  case. 

Again,  the  damages  for  breach  of  covenant,  for  not  per- 
mitting the  use  of  a  wall,  would  be  recoverable,  but  once. 
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The  estimate  of  the  whole  fiitare  injury  must  be  then 
made.  For  distarbance  of  an  easement  the  injmy  is  con- 
tinuous, and  each  successive  act  of  hindrance  is  a  subject  ' 
of  suit.  {Blunt  y.  McCcrviick^  3  Den.,  283.)  The  plaintiff 
in  this  case  has  been  clearly  awarded  damages  for  injniy 
for  all  future  time,  and  particularly  for  that  supposed  to 
arise  fix)m  a  necessary  and  compulsory  change  in  the 
character  of  his  building. 

The  defendant  had  begun  to  build  the  wall  in  question 
before  making  the  September  agreement,  and  no  time  was 
limited  therein  for  commencing  its  use  by  the  plaintifil 
The  time  of  granting  the  easement  being  left  entirely 
undetermined  by  the  instrument,  was  apparently  to  be 
determined  by  the  giving  the  deed  or  finishing  the  wall ; 
probably  the  former,  as  provision  is  made  for  reimbnising 
the  plaintiff  for  any  expense  to  which  he  should  be  put  in 
building,  in  case  the  title  proved  defective.  It  is  therefore 
a  matter  of  some  doubt  whether,  until  the  time  when  the 
deed  should  be  delivered  and  the  plaintiff  thereby  acquired 
the  easement,  he  could  exact  the  use  of  the  wall. 

But  even  if  the  grant  of  such  easement  had  been  exe- 
cuted before  the  acts  of  the  defendant  complained  of  were 
committed,  it  is  by  no  means  apparent  from  the  face  of 
the  instrument  of  September,  that  either  they  or  those  set 
forth  in  the  complaint  would  have  been  a  violation  of  such 
easement.  That  was  a  right  to  use  the  wall  in  question 
in  the  erection  of  the  plaintiff's  building,  and  for  that 
purpose  to  insert  beams  to  be  kept  there  forever;  sodi 
wall  to  remain  a  party  wall.  The  first  branch  woidd  only 
imply  a  temporary  use,  were  it  not  qualified  by  allowing 
the  beams  to  remain.  That,  however,  gives  no  right  be- 
yond the  terms  of  the  contract,  and  unless  the  lintel 
course  could  be  construed  to  be  a  beam,  the  plaintiff  had 
no  right  to  insert  it  in  the  defendant's  wall. 

It  is  not  a  matter  of  judicial  cognizance  that  tying  front 
walls  together  is  a  part  of  the  use  of  a  wall  as  a  party 
wall,  if  that  be  part  of  the  plaintiff's  right,  and  it  requires 
to  be  established  by  evidence.    It  is  not  in  evidence,  in 
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ttuB  case,  even  how  much  of  the  corner  of  a  wall  belongs 
to  a  front  and  how  much  to  a  side  wall  when  they  nnite. 
It  most  be  a  matter  of  practical  construction.  It  would 
not  follow  that  the  plaintiff  had  a  right  to  insert  beams 
anywhere,  because  there  was  no  limitation  of  the  place. 
Unless  a  lintel  course  therefore  be  a  beam  within  the  mean- 
ing of  the  contract  of  September,  the  first  part  of  the 
right  granted  has  not  been  assailed.  What  the  legal  rights 
and  burdens  of  a  party  wall  are,  or  even  its  definition,  is 
as  yet  scarcely  settled  definitively.  The  term  is  commonly 
applied  to  a  waU,  of  which,  if  divided  longitudinally, 
the  two  parts  rest  on  land  belonging  to  different  owners, 
built  solidly  of  materials  not  easily  divided,  or  whose  parts 
cannot  be  taken  down  without  danger  to  the  whole  struc- 
ture. In  such  q^  either  party  may  remove  the  half  on 
his  own  land,  if  it  does  not  injure  the  other's  half,  unless 
one  or  other  owner  has  an  easement  by  grant  to  have  his 
neighbor  keep  up  his  hfdf  to  support  his  own.  {Sherred  v. 
CiscOt  4  Sandf.,  480 ;  ^im  v.  Del  VecchiOy  4  Duer,  53 ;  4 
Maq.  &  Gr.,  714 ;  2  Oar.  &  P.,  250.)  Walls,  however, 
built  entirely  on  one  man's  land  may  acquire  by  grant  the 
characteristics  of  party  walls.  {Broridage  v.  Warner ^  2  Hill, 
148.)  In  such  cases  the  rights  of  the  parties  must  depend 
exclusively  on  the  character  of  the  grant. 

In  so  large  and  old  a  city  as  New  York,  to  designate  a 
wall  as  a  party  wall,  may  possibly,  by  usage,  communicate 
to  it  certain  attributes  derived  from  the  understanding  and 
customs  of  builders  and  those  dealing  in  the  sale  of  real 
estate  with  buildings  erected  thereon.  But  in  this  case  no 
distinct  evidence  was  given  that  the  term  ^^ party  waUy 
had  acquired  any  peculiar  significance  beyond  its  ordi- 
nary meaning,  although  there  was  an  attempt  made  to 
prove  what,  by  custom,  were  the  rights  of  parties  inte- 
rested in  a  ^^ party  walV^  The  latter  was  abandoned  in 
order  to  prove,  by  witnesses,  under  their  understanding  of 
the  contract  whatever  that  might  be,  what  were  the  rights 
of  each  party  under  supposed  customs.  ISo  interpretation 
of  the  agreement  was  given  to  them  as  a  guide ;  cense- 
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quently,  as  might  have  been  expeetod,  their  testunony  was 
widely  variaBt  Most  were  injBuenced  by  tlie  OQiisideratkni 
that  the  agreement  gave  a  privil^e  of  inserting  beams 
and  chimney  backs  at  the  depth  of  fonr  inches,  with  wltich 
the  injnry  complained  of  had  nothing  to  do,  unless  a  lintel 
course  was  a  ^am  within  the  meaning  of  the  ccmtraet 
Some  read  it  as  a  permission  to  use  the  dividing  wall  in 
question  generally  as  a  party  wall  in  the  erection  of  the 
plaintiff's  building,  although  for  that  purpose  it  was  limited 
to  be  used  in  a  particular  manner;  many  reduced  the 
privileges  given  by  the  contract  to  one,  compounded  of  all, 
to  wit,  to  use  the  wall  as  a  party  wall  in  erecting  the 
plaintiff^s  building,  and,  as  such,  to  insert  beams  and 
chimney  backs  penetrating  to  a  certain  distance;  whereas, 
the  two  rights  are  kept  separate  in  the  original  instrument 
None  testified  that,  according  to  any  usage  or  understand- 
ing of  trade,  a  right  to  cut  into  a  part  of  a  front  wall 
which  formed  the  continuation  of  a  side  wall,  and  was 
common  to  both  where  they  united,  followed  the  conver- 
sion of  such  side  wall  into  a  party  wall.  Such  testimony 
might  have  formed  an  important  part  of  the  ease.  What 
was  actually  received  was  improper,  in  allowing  the  wit- 
nesses to  determine  the  legal  effect  of  the  agreement,  and 
evidently  had  strong  influence  uiK>n  the  mindf^of  the 
Setefee* 

The  right  of  the  plaintiff  to  cut  into  such  wall,  as  affected 
by  custom,  is  the  more  important,  as  the  place  where  it 
was  to  be  done  was  not  prescribed  by  the  agreement 
That  his  lintel  course  corresponded  with  the  defendant's 
was  a  mere  matter  of  accident  He  might  have  chosen 
to  make  it  higher  or  lower,  and  he  would  have  had  the 
same  right  to  cut  into  the  brick  work  as  he  claimed  in 
regard  to  the  stone  work.  Indeed,  from  the  testimony  of 
some  of  the  witnesses,  the  whole  of  such  right  would 
seem  to  have  depended  entirely  on  the  kind  of  building 
he  erected.  As  it  was,  the  testimony  was  conflicting  as 
to  the  right  to  cut  into  brick  work.  This  right,  too,  of 
cutting  into  the  defendant's  front  wall,  of  course,  would 


WSW  YOBE— OOTOBEB,  1862.  807 


IMktUik  Y,  IiMOBj. 


have  remained  as  long  as  the  wall  stood,  and  might  be 
eaforced  at  any  time.   ' 

The  witnesses  on  the  trial  divided  on  the  question 
whether  the  right  was  the  same  when  the  ground  on  which 
the  wall  stood,  or  any  part  of  it,  was  not  conveyed  but 
only  a  privilege  to  insert  beams  given;  the  weight  of  tes- 
timony being  rather  that  in  the  latter  ease  no  sueh  right 
existed.  But  no  one  undertook  to  testify  how  far  a  granteie 
might  penetrate  the  wall  in  case  it  was  merely  made  a 
party  wall  and  noldiing  was  said  about  its  thickness. 
They  seem  to  have  assumed  it  was  to  be  to  the  depth  of 
one-half  the  thickness ;  evidently  looking  at  cases  where 
different  parts  of  the  width  of  the  wall  stood  on  adjoining 
land  of  different  owners.  It  should  dearly  have  appeared 
whether  the  right  oi  cutting  off  part  of  the  defendant's 
lintel  arose  from  that  of  inserting  beams,  or  followed  the 
oonversion  of  a  wall  into  a  party  wall»  It  is  impossible, 
therefore,  from  the  testimony  to  discover  of  which  right 
the  defendant's  supposed  delinquency  was  a  violation.  The 
Court  is  at  liberty  to  determine  from  the  evidence  only 
whether  it  sustains  the  complaint.  The  evidence  in  thia 
case  does  not  sustain  the  charges,  either  that  the  defend- 
BfiVs  acts  were  an  obstruction  to  the  use  of  the  wall  as  a 
party  wall,  or  that  the  junction  of  the  plaintiff's  front  waQ 
with  the  front  wall  of  the  defendant  was  a  use  of  the  side 
wall  as  a  party  wall.  It  is  true  that  the  evidence  tends  to 
establish  that  such  junction  was  useftil  to  the  plaintiff  and 
rendered  his  building  more  stable,  but  unless  the  defend- 
ant agreed  he  should  make  it  so  by  that  means,  it  is 
immaterial. 

Much  of  the  evidence  was  employed  in  establishing  that 
the  mode  in  which  the  plaintiff  built  his  house  was  the 
best  possible  mode  of  securing  it,  if  he  could  not  fasten 
his  front  wall  to  the  adjoining  house.  This  is  entirely 
immaterial.  The  plaintiff  was  also  permitted  to  prove,  as 
a  measure  of  damages,  the  difference  of  value  in  his  house, 
in  ease  he  had  been  allowed  to  use  the  acyoining  front  wall 
of  the  defendanfb.    Tbta  I  think  was  erroneous.    Tlie 
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damages  should  certainly  be  the  same  to  every  man  on 
the  same  covenant.  Non  constat  but  the  plaintiff  built  his 
house  to  enhance  the  damages.  But  if  not,  it  was  eno- 
neous  to  prevent  the  defendant  from  proving  what  it 
would  cost  to  place  the  plaintiff's  house  in  the  same  con- 
dition in  which  it  would  have  been,  had  the  defendant  not 
interfered  with  him.  The  exclusion  of  the  question  to  the 
defendant,  whether  he  had  ever  prevented  the  plaintiff 
from  tying  the  walls  together,  except  by  prohibiting  his 
cutting  out  the  four  inches  was  clearly  erroneous,  since  it 
went  directly  to  contradict  the  testimony  of  the  latter. 
No  reason  is  ftimished  for  its  exclusion.  No  objection  was 
made  that  it  was  leading  and  had  been  answered  before, 
as  the  plaintiff 's  counsel  supposes.  Evidence  had  been 
given  to  prove  other  interference  by  the  defendant,  and  he 
bad  a  right  to  deny  it  under  oath.  This  would  be  sofB- 
dent  cause  for  sending  the  case  to  a  new  trial,  but  the 
other  reasons  of  more  importance  in  the  admission  of 
testimony,  require  a  re-examination  of  the  cause. 

The  judgmetft  must  therefore  be  reversed,  and  a  new 
trial  had,  with  costs  to  abide  the  event,  the  order  of  ref6^ 
ence  to  be  discharged. 

■ 

White,  J.  The  agreement  and  grant  of  Hie  defendant, 
upon  which  this  action  is  brought,  and  by  the  terms  of 
which  he  agreed  to  build  a  wall  of  the  depth  of  fifty  feet, 
and  of  a  height  above  the  sidewalk  suflScient  for  a  four 
Btory  house,  on  his  own  lot  of  land,  adjoining  the  north- 
erly line,  of  the  plaintiff's  lot,  and  whereby,  also,  he 
granted  to  the  plaintiff  the  right  to  insert  the  beams  of 
his  (the  plaintiff's)  intended  building  four  inches  into  said 
wall,  and  to  insert  therein  two  chimney  backs  to  the  same 
depth,  and  to  maintain  such  beams  and  chimney  backs  so 
long  as  said  wall  should  stand,  covenanting  that  he  would 
do  no  act  tending  to  the  destruction  of  said  wall,  and 
declaring  that  said  wall  should  be  a  party  wall  between 
the  houses  which  plaintiff  and  defendant  were  respectively 
about  to  build  on  their  said  two  adjoining  lots, — is  very 
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vague  in  some  particulars,  such  as  the  character  or  descrip- 
tion of  the  plaintiff's  building. to  be  erected,  and  of  the 
intaided  party  wall ;  but  still  I  think,  that  the  instrument 
is  capable  of  some  reasonable  construction  and  enforce- 
menty  and  that  an  action  might  be  maintained  upon  it  in 
a  proper  case,  at  the  suit  of  the  plaintiff. 

Taken  in  connection  with  the  requirements  of  existing 
public  law  on  the  subject  of  the  erection  of  buildings  in 
the  City  of  Few  York,  and  the  circumstances  of  place 
and  business,  the  terms  of  the  defendant's  covenant  become 
suffidently  intelligible.  The  law  requires  that  a  party  wall, 
or  any  exterior  wall  of  a  house  in  the  City  of  IJew  York, 
of  a  height  such  as  a  four  story  house  must  necessarily  be, 
'  must  not  be  less  than  twelve  inches  in  thiekness,  and  it 
further  requires,  that  the  beatns  shall  be  inserted  to  the 
depth  <^f  four  inches  in  .the  wall,  and  that  there  shall  be 
at  least  four  inches  in  thidmess  of  brickwork  between  the 
ends  of  the  beams  inserted  in  the  wall  upon  each  side* 
From  these  prevailing  regulations,  it  can  be  properly 
deduced,  that  the  party  wall  contracted  for  in  this  case, 
was  to  be  at  least  twelve  inches  in  thickness.  And,  as  to 
the  character  of  the  plaintiff's  building  to  be  erected,  if  the 
eonstanction  should  be  adopted,  that  the  house  should  be 
one  of  a  character  not  exceeding  in  value  the  best  class  or 
description  of  buildings  erected  in  the  immediate  neighbor- 
hood mentioned  in  the  contract,  it  would  be  a  construction' 
of  which  the  defendant  could  not  justly  complain,  as  it 
would  be  a  reasonable  one,  and  the  legal  rules  applicable 
in  such  a  case  would  warrant,  that  any  difficulty  arising 
fit>m  ambiguity  or  absence  of  express  terms,  should  be 
solved  in  a  manner  the  least  favorable  to  him.  Such  a 
construction  should  also  be  entirely  satisfactory  to  the 
plaintiff,  as  it  would  secure  to  him  indemnity,  by  furnish- 
ing him  with  a  basis  as  fftvorable  as  he  could  reasonably 
demand  for  the  calculation  of  damages,  in  case  any 
damages  should  appear  to  have  been  sustained. 

With  respect  to  the  rights  acquired  by  the  grantee  under 
the  defendant's  deed  and  covenant,  I  think,  that  the  term 
Bosw.— V0L.IX.       67 
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"party  wall/'  whea  used  in  such  aa  mstnifiieiit,  and  in 
its  general  oardiiiaiy  signiflGatioB,  means  a  dividiiig  vaD 
between  two  hooses,  to  be  used  equally,  f(»r  all  fiie  pw- 
poBee  oi  mo^  exterior  wall,  by  both  ^'parties  f*  that  is,  by 
tilie  respeetive  ownets  of  both  honaes.  This  use,  in  its  foil, 
nnrestricted  sense,  embcaoes  not  only  the  use  of  the  inte- 
rior &ce  or  side  of  the  wall,  but  also  math  use  of  it  as  is 
necessary  to  form  a  eomplete  and  i>eifert  joactiion  in  aa 
(HHlinary,  good,  meeba^ieal  manner  between  it  and  tiie 
other  earterior  walk  of  the  house. 

This,  I  think,  is  a  ooneet  definition  of  a  *^  party  wall,*'' 
and  of  the  rights  which  the  grant  of  an  nnrestricted  nas 
of  it  coafen  apoa  the  owner  of  the  house  of  wtneh  it 
forms,  or  is  to  form  one  of  the  exterior  walls ;  and  iSm 
right  of  tiie  grantee  of  such  nnrestricted  use  would  be 
tiie  same  whether  the  wall  stood  one  half  upon  the  land 
of  one  owner  and  one  half  upon  the  land  of  the  other,  or 
stood  wholly  upon  the  land  of  the  grantor  of  the  ume* 
strioted  use.  ISus  right  can,  of  course,  be  restricted  or 
limited  by  the  terms  of  the  instmmeat  granting  tt ;  but 
if  no  resteictiye  words  are  employed,  and  if  the  grant  to 
an  a^oining  owner  is  in  its  terms  simply  a  grant  of  a  right 
to  use  a  wall  as  a  '^  party  wall,'*  then  his  right  to  its  use 
for  tiie  purposes  of  an  exterior  wall  for  his  building  or 
ereetion,  is  as  full  and  ample  as  is  the  right  of  the  grantor 
to  its  nee  and  benefits  for  the  purposes  of  an  exterior  waB 
for  his  huiUiag. 

Batertaining  this  view  of  the  agreement  of  the  parties, 
and  of  the  foroe  and  meaning  of  the  word  "  patty  wall," 
I  am  inclined  to  the  opinion  that  the  fieferee,  upon  the 
testimony  received  by  him,  came  to  a  ooneot  conclugion 
in  this  case,  npon  the  qnesticHi  of  a  violation  of  contiaet 
by  the  defoidant ;  and  if,  in  every  other  respect,  tihe  pro- 
ceedings before  him  were  satis&ctory,  I  would  not  feel 
disposed  to  order  a  new  trial,  dtiier  apon  account  of  this 
conclusion,  or  of  the  amount  of  dSeunages  awarded^  And 
in  tins  eonnection  I  will  say,  that  the  evidence  given  by 
the  plaitxtisB;  to  show  that  he  had  built  his  house  as  wefl 
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as  it  could  have  been  built  while  deprived  by  the  defend- 
ant of  the  right  to  connect  his  front  wall  with,  or  to  rest 
it  upon  tl\e  party  wall,  appears  to  me  to  have  been  pro- 
I)erly  received ;  and,  on  the  other  side,  that  the  testimony 
offered  by  the  defendant  with  the  intent  to  contradict  that 
evidence,  was  improperly  rejected. 

As,  however,  the  term  "  party  wall,"  and  tiie  rights 
which  the  owner  or  grantee  of  its  use  acquires  by  mere 
force  of  the  employment  of  that  term  in  a  grant  or  cove- 
nant, have  never,  I  believe,  been  judicially  defined,  and  as 
a  true  understanding  of  them  may  be  materially  aided  by 
intelligent  and  well  directed  testimony,  which  does  not 
appear  to  have  been  produced  upon  the  trial  that  has 
already  tak^i  plaoe  in  this  cause,  the  witnesses  on  the  trial 
having  been  left  wiAout  any  authoritative  interpretetion  of 
the  contract  by  the  Beferee,  to  aid  them  in  the  formation 
of  the  opinions  which  they  were  required  to  ^ve,  and  also 
inasmuch  as  some  testimony  offered  by  the  defendant 
waa  improperiy  ezcloded,  especially  the  testimony  of  the 
defendant  himself,  im  the  question  whether  he  had  pre- 
vented the  plaintiff  from  connecting  his  front  wall  with 
the  party  wall, — ^I  fully  concur  in  the  propriety  of  revers- 
ing the  judgment  and  ordering  a  new  trial,  with  costs  to 
abide  the  event,  the  order  of  reference  to  be  discharged 
if  either  party  deshres  it ;  the  proceedings  upon  such  new 
trial  to  be  governed  by  the  principles  herein  indicated. 

Babboub,  J.  I  eonGur  in  the  ooncludon  to  which  my 
brethren  have  arrived,  upon  the  ground  that  the  party  wall 
which  the  defendant  covenanted  to  erect,  was  to  be  used 
7yy  the  plaintiff  only  to  the  extent,  and  in  the  manner, 
Iiarticularly  specified  in  the  agreement ;  that  is,  he  was  to 
use  it  for  the  pmpose  of  inserting  tibe  beams  of  his  house 
to  the  extent  of  four  inches,  and,  also,  of  inserting  two 
chimney  backs  to  the  same  extent.  No  other  privilege  to 
use  the  wall  was  covered  by  the  covenant;  anchors  are 
not  named,  and  are,  therefore,  excluded.  Ea^essio  unius 
est  exduHo  aiterius.    So,  for  the  same  reason,  as  to  the  right 
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claimed  by  the  plaintiff  to  lap  his  front  over  or  upon  the 
walL  The  fact,  too,  it  may  also  be  said,  that  the  defendant 
covenanted  to  erect  the  wall  from  the  easterly  side  of  the 
avenue,  fifty  feet  in  length,  is  quite  inconiAstent  with 
the  latter  claim  ;  as  a  perpendicular  wall,  built  upon  the 
line  of  the  street,  would  leave  no  space  in  its  front 
extremity  for  the  insertion  of  other  bricks.  He  was 
bound  by  his  covenant  to  buUd  it  flush  with  the  line  of 
the  street,  and  the  plaintiff  accepted  that  covenant* 
Judgment  reversed,  and  a  new  trial  ordered,      y 


John  A.  Yajst  Blabgom  et  al,  Plaintiffs  and  Bespondents, 
y.  Thb  Bboabwat  Bank,  Defendants  and  Appellants. 

The  Broadway  Bank  loaned  money  to  C^  for  which  they  reoeiyed  from  him 
a  pledge  of  stocks  as  collateral  security.  They  also  discounted  seyeral  notes 
for  him,  and  received  from  him  a  drafl  on  a  distant  place  for  collection. 
Before  it  was  known  whether  the  draft  was  paid  or  not,  he  i^iplied  to  the 
president  of  the  bank,  saying  that  he  must  have  the  prooeeds  of  the  draft 
immediately  or  must  suspend  payment;  and  the  president  asking  for  ctA" 
lateral  security,  he  answered,  **  The  bank  holds  all  my  stocks^  and  they  are 
security  for  all  my  discounts  and  this  drail^"  to  which  the  president  replied, 
'^  If  that  is  so  the  bank  will  put  the  proceeds  of  this  draft  to  your  credit^" 
which  wag  thereupon  done. 

Sddf  that  this  was  a  pledge  in  prctsenU  of  the  stocks^  as  security  for  aH 
the  disooimts  which  had  been  made  for  C,  as  well  as  for  the  drafi  in 
question.  (Robertson,  J.,  dissented.) 

rBefore  Robertson,  Whits  and  Barbour,  J.  J.) 
Heard,  June  13;  decided,  October  11,  1862. 

Appeal  from  a  judgment  entered  upon  the  report  of 
Hamilton  W.  Bobinson,  Esq.,  to  whom  the  issues  in  tbe 
cause  were  referred  for  trial. 

The  plaintiffs,  John  A  Van  Blarcom  and  Oliver  J. 
Hayes,  became  assignees  of  certain  stocks  of  one  Christo- 
pher Ohamplin,  which,  at  the  time  of  the  assignment,  weie 
under  pledge  to  the  defendants  as  collateral  security  for 
liabilities  of  said  Ohamplin  to  the  defendants,  and  were 
in  their  possession.     The  defendants  sold  these  stocks. 
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with  the  knowledge  and  assent  of  the  plaintifTs,  and  recog- 
nizing their  title  to  the  same,  and  the  plaintiffs  brought 
this  action  for  the  surplus  of  the  proceeds  of  the  sale,  after 
satisfying  the  debts  of  Ohamplin  for  which  they  had  been 
pledged.  The  defendants  admitted  the  sum  of  1152.13  to 
be  due  the  plaintiffs,  and  the  plaintiffs  claimed  the  sum  of 
$10,175.46  as  due,  besides  interest  The  question  in  dis- 
pute, was,  as  to  what  liabilities  of  Ohamplin  were  covered 
by  the  pledge  of  these  collaterals,  ^he  Eeferee  found 
there  was  due  from  the  defendant  to  the  plaintifb  the  sum 
of  17,100.87,  with  interest,  and  judgment  was  entered 
accordingly.  The  defendants  appealed  to  the  Oourt  at 
General  Term.  « 

David  E.  Wheeler ,  for  defendants,  (appellants.) 

Oited,  as  to  the  sufficiency  of  the  pledge,  as  a  security 
for  the  discounts  as  well  as  for  the  draft,  2  B.  S.,  136,  ^  3 ; 
Code,  Voorhies'  ed.,  note  to  §  111 ;  Oneida  Batik  v.  Ontario 
Bank,  (21  N.  Y.  E.,  490 ;)  Dickenson  v.  Phittips  (1  Barb.  S. 
0.  E.,  454,  458 ;)  Bradley  v.  Boot,  (5  Paige,  632,  641 ;) 

ArtcJier  v.  Zeh,  (5  Hill,  200 ;)  Willard  Eq.,  463. 

• 
WUUani  M.  JEvarts,  for  plaintifBa,  (respondents.) 
Urged  that  the  evidence  sustained  the  Eeferee's  finding 
on  the  question  of  pledge,  and,  moreover,  there  being  a 
conflict  of  testimony,  the  report  should  not  be  disturbed. 

By  the  Court— tBakboub,  J.  The  case  shows  that 
prior  to  the  27th  of  February,  the  Broadway  Bank  had 
loaned  to  Ohamplin,  the  plaintiffs*  assignor,  moneys  at 
several  times,  for  which  the  bank  then  held  Ohamplin's 
stock  notes,  payable  on  demand,  and  secured  by  sundry 
shares  of  stock  named  in  the  notes,  as  well  as  another 
note  of  Ohamplin  for  $2,750  payable  on  demand,  secured, 
collaterally,  by  a  three  months'  note  for  $3,000,  signed  by 
Soberton  &  Dustan ;  and  the  bank  had  also  discounted 
for  Ohamplin,  and  then  held  his  promissory  note  for  $3,000 
payable  three  months'  from  date  and  not  then  due,  which 
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last  mentioned  note  and  the  said  stocks  were  then  in  pos- 
aesaion  of  the  hank*  Ghamplin  had  also,  a  few  days 
pievionsly,  deposited  with  the  bank  his  draft  for  $3^000, 
payable  ten  days  after  sight,  drawn  by  him  upon  0.  E.  D. 
Woody  of  Padneah,  Kentucky,  to  be  sent  by  tihie  bank  tc^ 
Padncab  for  acecfptanee. 

On  the  day  above  mentioned,  Ohampliii  called  at  the 
bank  and  then  had  a  conversation  with  its  president,  who, 
upon  his  examination  as  a  witness  in  this  action,  stated 
the  details  of  the  interview  and  conversation,  as  foUows : 
'*  On  the  27th  of  February,  1857,  he''  (CSiamplin)  ''called 
'*  at  the  bank  and  wanted  to  know  if  we  had  heard  fixun 
J'  the  draft.    I  told  him  no,  we  had  not.    He  then  said  hs 

must  have  the  proceeds  of  the  draft  that  day,  or  he  must 

go  to  pr^teitfor  thefir$t  time.  I  told  him  the  bank  oonld 
^  not  doit,  wiiese  the  lemTc  had  eoBaterdl  esGurUtf^  as  it  was 
«<  one  name  paper.  Ohamplin  then  said :  '  The  tank  kdlde 
'*  «B  my  HoehSj  «?ui  ihe^are  eecuritjf  for  aU  m^f  Hacfmnte  md 
'^  thi9  irafV  I  said  if  ihat  was  90y  the  bank  woold  put 
^  the*prooeeds  of  this  draft  to  Us  credit;  and  we  did  so.'' 

I  am  unable  to  resist  the  eonclnsion  that  this  declaration 
of  Obamplin,  followed  as  it  was,  by  the  discounting  of  his 
draft  by  the  officer  of  the  bank,  to  whom  it  was  addressed, 
was  a  pledge,  in  prmsmUif  of  the  stocks  then  hdd  by  the 
bank,  for  the  purposes  expressed  in  such  declaration ;  that 
is,  as  secarity  for  aU  the  discounts  which  had  been  made 
for  Ghamplin  as  well  as  for  that  draft. 

Let  OS  look  at  the  eircusnskaiiceB  enrronnding  the  trans- 
aetion :  Ghamplin,  iipcm  the  iNrink  of  ruin,  as  he  supposed, 
and  with  the  greatest  cahunity  pending  over  him  that  can 
fall  upon  the  head  of  an  hon<NraUe  merchant,  the  pnUie 
jootest  of  his  paper  for  noiHM^tt^^^t,  and  the  eonsequ^it 
destruction  c^*  his  reputation  and  cvedit,  was  predsely  in 
the  condition  beat  calculated,  if  not  most  certain,  to  mdoee 
him  to  make  that  or  any  other  pledge  of  his  stocks,  neees* 
sary  to  avert  the  impending  evil.  Can  it  be  doubted,  Aen, 
that  when  he  was  informed  by  the  preadeni  that  his  draft 
ooold  not  be  disooimted,  foor  the  reason  that  it  was  mAy 
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one  name  paper,  or,  ia  other  words,  that  it  was  not  snffi- 
eiendj  aeeaied,  he  designed,  by  his  answer,  to  pledge  aU 
his  fttocksy  believing,  as  he  told  the  president  he  did,  that 
nothing  but  sadb  diseount  would  save  him  from  protest  ? 
If  tbeee  is  any  ambiguity  in  the  words  used,  it  is  proper  to 
consider  this  as  a  means  of  ascertaining  the  probable 
faitention  of  tiie  parties.  But,  ccmsid^ng  that  the  bank 
waa  already  in  possessfon  of  the  stocks  as  security  for 
some  indebtedness  of  Ohamplin's,  I  see  no  ambiguity  in 
the  language* 

Very  little  is  necessary  to  constitute  a  pledge.  It  is  only 
essential  that  tiM  property  be,  or  be  placed  by  the  owner. 
In  the  hande  of  the  creditor  or  trustee,  with  an  intention, 
on  the  part  of  both  parties,  that  ft  shall  be  retained  as 
security  for  a  certain  debt  or  claim.  In  this  ease,  the 
stocks  were  already  held  by  the  bank.  Suppose  they  had 
not  been,  but  that,  when  Champlin  said^  ''  the  bank  holds 
all  my  stocks,  and  they  are  security  for  all  my  disooonts 
and  this  draft,"  he  had,  at  the  same  *'time,  handed  the 
stocks  to  the  president,  would  that  have  made  the  case 
any  stronger  ?  And  can  any  one  doubt,  that,  in  the  case 
supposed,  the  intention  of  Ohamplin  to  pledge  the  stockSi 
at  that  time,  and  in  that  manner  would  have  been  plain 
and  manifest  1 

The  declaration  of  Ohamplin  was,  at  any  rate,  an  admis- 
sion that  the  stocks  were  then  held  by  the  bank  as  securi- 
ty for  his  discounts,  an  admission  which  his  assignee  is 
now  esti^ped  to  deny.  But  it  was  not  an  admisson 
that  they  were  held  as  security,  also,  for  the  draft,  for, 
at  that  time,  the  draft  had  not  been  discounted.  And  yet, 
Champlin  told  the  president  that  all  the  stocks  were  held 
by  the  bank  as  security  for  all  the  discounts^  and  also  for 
the  draft;  showing,  conclusively,  that  he  designed  not 
merely  to  admit  that  they  were  ahready  held  as  security, 
but  to  repledge  them  for  the  draft,  as  well  as  for  the  pre- 
existing debt;  and  to  this  the  presid^it  assented,  and 
thereupon,  and  clearly  in  consequence  of  sodli  lepledginj^, 
discounted  the  paper. 
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A^ain,  the  declaration  touching  the  discounts  which  had 
been  made,  and  the  draft,  of  which  Ohamplin  was  still  the 
owner,  was  in  one  sentence,  covering  both  as  much  as 
either;  how,  then,  can  it  be  said  that  the  stocks  were 
pledged  for  the  draft,  at  that  time,  and  not  for  the  dis- 
counts ? 

Begretting,  as  I  do,  to  be  compelled  to  differ  fix>m  the 
conclusion  to  which  the  very  able  lawyer,  before  whom, 
as  Eeferee,  the  cause  was  tried,  has  arrived,  to  the  effect  that 
the  bank  is  not  entitled  to  retain  the  stock  as  security  for 
all  discounts,  which,  at  the  time  of  this  conversation,  had 
been  made  to  Ohamplin  by  the  bank,  my  mind  is  forced  to 
the  conclusion  that  the  judgment  entered  upon  the  report 
of  the  Seferee  should  be  reversed,  and  a  new  trial  awarded. 

BoBEBTSOK,  J.,  wrote  a  dissenting  opinion,  he  holding 
that  upon  a  view  of  all  the  evidence  bearing  upon  the 
transaction  in  question,  the  additional  pledge  was  only  as 
security  for  the  draft,  and  not  for  previous  discounts. 

Judgment  reversed  and  new  trial  ordered. 


Geobge  Williams,  Plaintiff  and  Bespondent,  v.  Johh 
0*Keefb  et  ol.,  Defendants  and  Appellants. 

1.  In  an  action  brought  to  recover  damages  from  the  defendants  for  negiigeirdf 
running  over  the  plaintiff  in  the  street,  it  appeared  that  the  plaintiff^  when 
crossing  at  a  street  comer,  was  knocked  down  by  defendants'  tehide^ 
which  was  driven  at  a  rapid  rate  around  the  comer,,  Beld^  that  an  ordinance 
of  the  corporation,  forbidding  driving  faster  than  a  walk  in  going'  around 
the  comer  of  any  street^  was  admissible  in  evidence^  not  as  fsmishiiig 
proof  of  negligence  on  the  part  of  defendants,  but  as  tending  to  relieTe 
the  plaintiff  from  the  imputation  of  negligence  on  his  part 

2.  In  such  actions,  negligence,  whethet*  on  the  part  of  the  plaintiff  or  the 
defendant,  is  a  creation  of  fact  for  the  Jury  to  determine. 

3.  Unless  the  proof  of  negligence  on  the  part  of  the  plnntiff  is  so  strong 
that  the  Court  would  set  aside  a  verdict  in  his  favor  as  being  clearly  against 
the  weight  of  evidence,  it  is  not  proper  to  take  'that  question  from  the 
Jniy,  by  granting  a  nonsuit  at  the  triaL 

(Before  Bosworth,  Oh.  J.,  and  MoROBiKr,  Robsbtboh,  Babbour  sad 

MONSLI.,  J.  J.) 
Heard,  May  31 ;  decid^  October  18, 1862. 
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Appeal  firom  a  judgment  entered  on  a  verdict  recovered 
on  a  trial  before  Mr.  Justice  Mgnobieb  and  a  Jury,  on  the 
17th  of  March,  1862. 

The  action  was  brought  by  George  Williams  against 
John  O'Keefe  and  John  J.  Duryea,  proprietors  of  a  stage 
line  in  this  city,  to  recover  damages  for  alleged  negligence 
in  running  i^ainst  and  iiguring  the  plaintiff^  with  one  of 
their  stages. 

On  the  23d  Kov.,  1859,  in  the  evening,  plaintiff  was  pass- 
ing up  the  Bowery.  When  crossing  Second  street,  one 
of  the  defendants'  stages,  (whose  route  lay  through  the 
Bowery  and  Second  street,)  running  up,  and  being  driven 
at  a  rapid  rate,  turned  into  Second  street.  The  pole  struck 
the  plaintiff,  knocked  him  down,  broke  his  arm  and  injured 
bis  neck.  The  plaintiff  testified  that  the  stage  was  going 
''furious,  pretty  hard — a  hard  trot — going  fast.*'  The 
plaintiff  offered  in  evidence  an  ordinance  of  the  corpora- 
tion, declaring  it  to  be  unlawful  to  drive  any  vehicle  in 
the  streets  of  the  city,  faster  than  six  miles  an  hour,  or 
faster  than  upon  a  walk  in  going  around  the  comer  of  any 
street.  This  was  objected  to  by  the  defendants.  The 
objection  was  overruled  and  the  defendants  excepted. 
The  defendants  moved  to  dismiss  the  complaint,  on  the 
ground,  substantially,  that  the  accident  was  occasioned  by 
the  plaintiff's  negligence,  or  that  his  own  negligence  con- 
tributed to  produce  the  injuries.  The  motion  was  denied, 
and  the  defendants  excepted.  Gonsiderable  testimony 
was  given  by  the  defendants,  designed  to  contradict  the 
plaintiff's  evidence.  The  Jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $1,500. 

A  motion  for  a  new  trial  was  denied  at  Special  Term, 
and  this  appeal  is  as  well  from  the  order  denying  the 
motion  as  from  the  judgment. 

Geo.  B.  Thompsotij  for  defendants,  appellants. 

S.  C.  H.  Bailey  J  for  plaintiff,  respondent. 

By  the  Ooubt — Monell,  J.  There  was  no  valid  objec- 
tion to  proving  the  corporation  ordinance,  regulating  the 
Bosw. — ^VoL.  IX.       68 
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Yate  of  speed  of  vehicles  in  the  oity.  The  objection  to  it  was, 
that  no  infraction  of  it  having  been  shown,  it  was  imma- 
teriaL  It  does  not  appear  for  what  purpose  it  was  offered, 
and  although  it  furnished  no  evidence  of  negligence  in  fact 
on  the  part  of  the  defendants,  {Brawn  v.  Bu^ah  &  8(aU 
Line  B.  B.  Co.,  22  K  Y.  B.,  191,)  yet  it  seems  to  me  it 
was  proper  and  competent  evidence  for  another  purpose ; 
namely,  as  tending  to  prove,  in  connection  with  ottiei 
testimony,  that  there  was  no  negligence  on  the  part  of 
the  plaintiff.  The  ordinance  was  one  of  the  public  laws 
of  the  city,  and  as  such  was  presumed  to  have  been  known 
to  all  citizens.  This  knowledge  was  caleutated  to  regulate 
in  agreateror  less  degree,  the  care  which  anyone  traveling 
upon  the  streets  would  exercise.  The  presumption  is,  tint 
the  ordinance  would  be  observed, — ^that  in  turning  around  a 
comer  from  one  street  into  another,  necessarily  passing  over 
the  cross-walk,  the'  pace  of  the  horses  would  be  slackened 
to  a  walk.  Surely  then,  ar  foot  passenger  knowing  that 
such  an  ordinance  existed,  and  believing  that  it  would  be 
observed,  would  not  be  called  upon  to  exercise  tliat  care 
and  prudence  which  he  would  exercise  if  there  was  no 
restriction  upon  the  rate  of  travel.  So  that  if  he  had 
reason  to  believe  the  vehicle  would  hold  up  to  a  walk  as 
it  approached  the  sidewalk,  he  would  and  might  properly 
and  with  safety  act  very  differently  than  if  he  believed  the 
vdiide  would  continue  on  across  the  cross-walk  at  a  rapid 
rate.  The  evidence,  in  my  judgment,  was  therefore  proper 
as  tending  to  relieve  the  plaintiff  from  the  imputation  of 
negligence  on  his  part,  and  could  well  be  considered  by 
the  Jury  in  connection  with  other  evidence  for  that  purpose. 
As  I  understand  the  law,  as  now  settled  by  the  Ooiut  of 
last  resort  in  this  State,  negligence  is  a  question  of  fiKst 
for  the  Jury  to  determine,  whether  it  be  negligence  on 
the  part  of  either  party.  The  plaintiff  must  be  free  from 
fault,  but  he  need  not  show  it  affirmatively  in  the  first 
instance.  He  must  be  able  to  satisfy  the  Jury,  from  all 
the  £a.cts  and  circumstances  in  the  case^  that  he  has  not, 
by  his  own  neglect,  contributed  in  any  degree  to  the 
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kjory.  {Johnson  y.  The  Hudson  B.  JEL  Co.,  20  K  Y.  B.,  65.) 
Dbiho,  J.,  in  this  case,  says,  (p.  69,)  after  stating  the 
genenU  ri]ile»  ''  the  plaintiff's  case,  when  presented  to 
the  Jury,  mast  not  be  defective  on  that  point  any  more 
than  npon  that  of  the  defendants'  negligence."  He  fmv 
ther  says  ''it  is  not  a  rule  of  law  of  nniversal  application 
that  the  plaintiff  must  prove  affirmatively  that  his  own 
ccmduct  on  the  occasion  of  the  injury  was  cautious  an4 
prudent.  The  onus  prdbamdi  in  this,  as  in  most  other  cases^ 
depends  upon  the  position  of  the  affair  as  it  stands  upon 
the  undisputed  facts."  And,  again, ''  the  c&lpalnlity  of  the 
defendant  must  be  affirmatively  proved  before  the  case 
can  go  to  the  Jury,  but  the  absence  of  any  fault  on  the 
part  of  the  plaintiff  may  be  inferred  from  circumstances." 

Accordingly,  it  seems  to  be  now  well  settled  that  unless 
the  proof  of  negligence  on  the  part  of  the  plaintiff  is  so 
strong  that  the  Oonrt  would  set  aside  a  verdict  in  his 
favor  as  being  clearly  against  the  weight  of  evidence,  it  is 
not  proper  to  take  that  question  from  the  Jury.  Inde- 
pendently of  this  view,  I  cannot  discover  any  evidence  in 
the  case,  up  to  the  time  the  plaintiff  rested,  which  can 
properly  impute  any  negligence  to  him. 

The  motion  to  dismiss  the  complaint  was  properly  over- 
ruled. 

The  relation  given  by  the  defendants'  witnesses  of  the 
accident  as  seen  by  them,  if  I  could  believe  that  it  referred 
to  the  same  accident  testified  to  by  the  plaintiff,  would 
certainly  excite  the  suspicion  that  the  Jury  had  not  dealt 
fairly  between  the  parties.  But  without  entering  upon 
an  analysis  of  the  testimony,  it  is  sufficient  that  I  believe 
the  d^nidants'  witnesses  saw  another  and  different  acci- 
dent,  occurring  possibly  on  the  same  evening,  at  about 
tiie  same  place  and  near  the  same  hour.  The  plaintiff's 
relation  of  the  accident,  and  of  its  consequences,  is  cor- 
roborated by  several  witnesses,  especially  in  that  he  did 
not  leave  his  house  for  nine  or  ten  days  after  he  received 
the  injury.  The  plaintiff's  and  defendants'  witnesses  stood 
confronting  each  other,  and  the  Jury  who  tried  the  case 
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were  best  able  to  determine  whose  was  the  correct  version 
of  the  affair.  It  is  enough  for  us  that  we  cannot  say  their 
verdict  is  clearly  against  the  weight  of  the  evidence. 

The  case  seems  to  have  been  fairly  put  to  the  Jury. 
The  Judge  charged  as  requested  by  the  defendants'  counsel, 
that  there  could  be  no  recovery  by  the  plaintiff  if  the  Jury 
believed  that  the  accident  was  caused  by  his  negligence, 
or  that  his  negligence  in  any  degree  contributed  to  the 
accident.  The  Jury  have  found  against  the  defendants 
upon  all  the  questions,  and  we  see  no  reason  for  disturbmg 
their  verdict.     * 

The  judgment  must  be  affirmed. 


Moses  Ohambeblain,  Plaintiff  and  Bespondent,  v.  Jase 
B.  Dempsey,  (who  was  impleaded  with  William  D.  Salis- 
bury et  ol.,)  Defendant  and  Appellant. 

Where,  upon  the  trial  of  an  action  for  the  foreclosure  of  a  mortgage  upon 
real  property,  the  Judge  directed  judgment  for  the  plaintiff,  without^  how- 
ever, awarding  costs,  and  ordered  a  reference,  to  ascertain  the  amount  due 
the  plaintiff  and  whether  there  were  any  prior  liens,  ^c. ;  and  upon  ^ 
coming  in  of  the  report  the  plaintiff  applied  U>  another  Judge^  withoat 
notice  to  the  other  parties,  and  obtained  final  judgment  awarding  costs: 

JBeldj  that  the  judgment  was  unauthorized,  and  should  be  reversed  on 
appeal  Whether  the  first  decision  was  intended  to  be  final  or  not,  it  did 
not  warrant  such  a  judgment  The  Judge  before  whom  the  caoae  was 
tried,  alone  is  competent  to  pass  on  the  question  of  costs. 

Before  Robebtsok,  White  and  Babboub,  J.  J.) 

Heard,  June  11,  1862 ;  decided,  October  17,  1862. 

This  action  was  brought  to  foreclose  a  mortgage.  The 
facts  are  fully  stated  in  the  report  of  a  previous  decision 
in  the  cause,  (ante^  212,)  on  which  a  new  trial  was  ordered. 
Upon  the  second  trial,  the  plaintiff  admitted  the  answers 
of  Delaplaine  and  Piatt,  and  presented  the  issues  raised 
by  the  defendant  Dempsey  as  the  only  issues  in  the  cause. 
After  the  trial,  the  plaintiff  entered  judgment,  as  stated 
in  the  following  opinion ;  and  the  defendant  Dempsey 
again  appealed  to  the  General  Term. 
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Creorge  B.  Thompsan^  for  defendanty  (appellant,)  betddes 
presenting  points  on  the  merits,  urged  that  the  judg* 
ment  was  erroneous,  because  it  was  entered  solely  on  the 
Beferee's  report  computing  the  amount  due,  and  did  not 
refer  to  the  trial,  and  was  rendered  by  a  Judge  who  did 
not  try  the  action,  and  was  not  based  upon  the  judgment 
rendered  at  the  trial ;  and  that  the  plaintiff  had  fallen  into 
the  same  error  pointed  out  by  the  Oeneral  Term  on  the 
former  appeal  in  this  action.  (See  14  Abbotts'  Pr.,  241 ;  S. 
C.J  ante^  212 ;  Lawrence  v.  Farmers^  Loan  &  Trmt  Co.^  16 
How.  Pr.,  57.) 

TTm.  M.  AUenj  for  the  plaintiff,  (respondent.) 

By  the  Ooubt — Babboub,  J.  This  action,  for  the 
foreclosure  of  a  mortgage  upon  real  estate,  was  tried  before 
Justice  MoNOBiEF,  without  a  Jury,  and  decision  reserved. 
Sub^uentlyj  and  on  the  12th  of  April,  1862,  the  Justice 
filed  his  findings  of  fact  and  conclusions  of  law,  the  latter 
of  which  were  as  follows : 

First  That  the  plaintiff  is  entitled  to  a  judgment  of 
foreclosure  and  sale,  for  the  purpose  of  discharging  the 
amount  of  principal  and  interest  due  upon  the  mortgage, 
together  with  the  costs  of  suit. 

Second.  That  the  plaintiff  is  not  entitled  to  a  judgment 
for  any  deficiency. 

Third.  That  it  be  referred  to  Hon.  Murray  Hoffman,  as 
sole  Beferee,  to  ascertain  and  report  the  amount  of  princi- 
pal and  interest  due  to  the  plaintiff  upon  such  mortgage ; 
and  also  to  ascertain  and  report  the  amount  due  upon  the 
mortgage  described  in  the  answer  of  the  defendant,  George 
W.  Piatt ;  and  also  to  ascertain  and  report  whether  there 
are  any  prior  liens,  by  mortgage,  upon  said  premises,  and 
whether  said  prior  mortgages  are  due. 

On  the  same  day,  ma  order  was  made  by  Justice  Moiir- 
osiEF,  referring  the  cause  to  Murray  Hoffloaan,  to  ascer- 
tain and  report  upon  the  matters  mentioned  in  the  third 
conclusion  of  law,  as  therein  indicated. 
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On  the  22d  of  April,  the  Refeiee  made  his  report  apon 
the  matters  referred  to  him,  and  also,  by  consent  <^  pa^ 
ties,  reported  other  £aets  and  ctetails  not  called  fwr  by  tbe 
order  of  reference  ;  which  report  was  filed  on  the  24tili  of 
April,  and  notice  thereof  given  by  the  plaintiff's  attorney 
to  t^e  ot^r  attorneys  in  the  action ;  and,  no  exception  to 
tbe  report  having  been  filed,  the  plaintiff's  attorney,  eight 
days  thereafter,  applied  to  another  Justice,  without  notiee 
to  defendants,  for  a  jodgment,  and  the  same  was  entered 
upon  his  direction.  The  judgment  does  not  allude  to  the 
trial,  nor  to  the  findings  and  conclusions  of  Justice  Moir* 
GBiEF,  but  states,  by  the  way  of  inducements,  that  an 
order  of  reference  to  Murray  Hoffman  had  been  made, 
and  his  report  filed,  setting  forth,  in  brief,  its  contents, 
that  eight  days  bad  expired  since  such  filing,  and  no 
exceptions  had  been  filed.  The  judgment  is  in  the  ordi- 
nary form,  and  contains  various  directions  not  specifi^y 
covered  by  the  conclusions  of  law  of  Justice  Moscbosp  ; 
among  which  is  one  providing  for  the  payment  to  the 
plaintiff  and  to  two  of  the  defendants,  of  some  four  hun- 
dred dollars,  out  of  the  proceeds  of  the  mortgaged  premises, 
for  their  costs  and  disbursements  in  tiie  suit. 

It  thus  appears  tiliat  the  cause  was  tried,  at  least  in  part, 
before  one  Judge,  who  found  some  facts,  and  arrived  at 
certain  conclusions  of  law,  and  then  sent  the  case  to  a 
Seferee  to  ascertain  and  report  other  specific  facts ;  that, 
upon  the  coming  in  of  such  report,  and,  so  far  as  appears 
from  the  record  before  us,  on  that  report  alone,  and 
without  an  examination  of  the  pleadings,  proceedings, 
•  testimony,  or  even  of  the  findings  and  conclusions  of  tiie 
Justice  before  whom  the  trial  had  been  partially  had, 
another  Justice  directed  the  entry  of  a  judgment,  provid- 
ing, among  other  things  not  determined  by  the  conclusiona 
of  the  former,  that  a  Targe  sum  should  be  paid  out  of  the 
avails  of  the  sale,  and  therefore,  by  the  i^pellant,  by  way 
of  costs. 

If  we  were  to  hold  tiiat  the  case  was,  virtually,  decided 
by  the  findings  and  conclusions  ef  Justice  Mohtobief, 
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fhen,  it  is  easy  to  see,  liie  direction  in  the  judgment  for 
tbe  payment  of  costs  is  erroneous,  inasmuch  as  Justice 
MoKCBiEF  did  not,  in  his  discretion,  (Oode,  ^  306,)  dedde 
ftat  tiie  {daifitiff  or  ei&er  of  the  defendants  was  entitled 
to  recover  such  costs,  and  therefore,  it  may  safely  be 
inferred,  refused  to  award  them.  Or,  if  we  assume  that 
his  decision  was  not  intended  to  be  a  final  determinor 
tion  of  the  whole  matt»,  then  we  have  before  us  the 
anomaly  of  a  Mai  and  decision  of  a  portion,  only,  of 
the  issues  in  a  cause  by  one  Judge,  and  its  final  deter- 
miDstion  by  another  ;  and  that,  too,  upcm  hearing  but  one 
of  liie  parties,  witibout  notioe  to  the  others,  and,  so  fiur*  aa 
tihe  ease  presented,  shows,  without  any  knowledge  as  i» 
any  prior  proeeedings  in  the  cause,,  aside  firom  what  are 
eoiKtained  in  the  report  of  the  Befeiee.  In<](eed,  ki  eitli^ir 
ease,  the  judgment  is  not  warranted  by  the  findings  and 
eonclimions  of  the  Jostioe  before  whom  the  cause  was 
tried,  who,  alone,  is  fuHy  ccMupetentto  award  costs  or 
witiihold  them,  in  his  discretion. 

For  these  reasons,  and  those  giyen  by  the  Chief  Justice 
and  Justice  Bobbbtsok  m  their  opinions  upon  a  former 
appeal  in  this  acttim,  I  think  the  judgment  should  be  set 
aside,  with  costs,  leaving  the  i>arties  to  move  for  a  new 
trial,  or  otherwise,  as  they  may  be  advised. 

SoBBBTSON  and  Wbite,  J.  J.,  concurred  in  this  opinion. 


'Sbm  East  Biveb  Bakk,  Plaintiff  and  Appellants,  v. 
Thomas  Kbniibby,  Defendant  and  Bespondent 

L  'Tbe  indorse  of  a  promissory  note  which  was  past  dae,  induced  the  hold- 
ers of  it  to  sue  the  maker;  and,  pending  the  action,  and  with  the  assent 
of  the  indorser;.  the  plaintiffs'  attorneys  received  froni  the  maker  a  part  pay- 
ment and  his  note  for  the  residue,  upon  a  written  stipulation  that  proceed- 
ings should  be  stayed,  but  if  the  new  note  should  be  unpaid  at  maturity 
ja4gment  should  be  entered  in  the  aetion  agimst  him;  and  they  tiiwreupoa 
suirendered  the  original  note,  but  nothing  was  said  about  releasing  the 
indoner^ 
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ffddy  in  an  action  brought  by  the  same  plaintifis  against  such  indoner, 
that  the  surrender  of  the  original  note  being  explained  by  the  plaintifi* 
attorney  as  having  been  inadvertently  made,  these  fiicta  did  not  oonstitate 
any  agreement  to  discharge  the  indorser. 

2,  Upon  such  evidence  it  was  error  to  leave  it  to  the  Jury  as  a  questioa  of 
&ct  whether  an  agreement  to  discharge  tiie  indorser  was  made; 

3.  An  authority  given  to  attorneys  to  sue  the  maker  of  a  note  does  not  em- 
power them  to  release  an  indorser  without  satisfaction  or  the  consent  of 
their  clients.  '  ' 

(Before  Mokcrikt,  Robertsok  and  Monell,  J.  J.) 
Heard,  October  6;  decided,  November  29,  1862. 

Tms  action  was  brought  to  recover  the  amount  due  on 
a  promissory  note  of  one  Billings,  indorsed  by  the  defend- 
ant. The  complaint  stated,  in  the  usual  mode,  facts  upon 
which  the  plaintiffs  might  recover,  if  the  noter  were  still  in 
their  possession.  But  in  addition  thereto  it  alleged  that 
the  plaintifb'  attorneys  delivered  it  up  to  the  defendant 
by  inadvertence ;  that  no  consideration  was  paid  by  him 
for  its  surrender ;  t^at  it  never  was  agreed  by  the  plaintifb 
that  he  should  be  released  from  his  indorsement ;  that  the 
attorneys  received  such  note  merely  to  prosecute  the  maker 
and  had  no  power  to  release  the  indorser.  It  demanded 
both  a  delivery  of  the  note  and  judgment  for  the  amount 
due  on  it.  It  would  be  substantially  an  action  for  the 
conversion  of  a  note,  were  there  any  allegations  to  that 
effect,  or  even*  of  a  demand  and  refusal. 

The  complaint  also  alleged  that  the  plaintiffs  had  pre- 
viously brought  an  action  against  the  maker  of  the  note, 
and  that  he,  in  consideration  of  a  stay  of  proceedings  for 
sixty  days  in  such  action,  paid  a  part  of  the  amount  due 
thereon  in  cash,  and  gave  a»new  note  for  the  balance,  and 
agreed  that  a  judgment  might  be  entered  therein  agdnst 
him  at  the  end  of  such  time,  in  case  he  did  not  pay  the 
new  note  given  by  him  for  the  residue,  (which  was  payable 
in  the  same  time,)  and  costs. 

The  answer  of  the  defendant  in  the  present  action  con- 
troverted all  the  allegations  of  the  complaint  except  the 
making,  indorsement,  and  demand  of  payment  of  the  note, 
and  notice  to  the  defendant  of  its  non-payment    It  then 
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alleged  a  stineiider  of  the  note  by  the  plaintiffs  to  the 
maker,  and  his  destraction  of  it  in  the  defendant's  pre- 
sence ;  the  acceptance  by  the  plaintifl^  of  the  note  of  the 
msker  and  the  money  paid  by  him,  aa  alleged  in  the  com- 
plaint ;  their  ratification  of  their  attorneys'  acts  and  reten- 
ti<m  of  both  note  and  money ;  their  failure  to  retain  the 
defendant's  liability  on  the  old  note,  and  his  disability  to 
recover 'the  amount  of  the  note  from  the  maker  in  conse- 
quence of  its  destruction. 

The  cause  waa  tried  on  the  26th  of  October,  before  Mr. 
Justice  White  and  a  Jury. 

The  only  evidence  in  relation  to  any  authority  of  the 
plaintiffs'  attorneys  to  discharge  the  defendant  from  any 
liability  on  the  original  note,  beyond  that  to  be  implied 
froih  their  authority  to  prosecute  it  against  the  maker,  was 
the  testimony  of  one  of  such  attorneys,  who  stated,  *^  he 
**  had  no  business  to  relea^  him."  The  defendant  admit- 
ted, in  his  examination  on  the  trial,  that  nothing  was  ever 
said  by  any  of  the  parties,  or  introdqced  into  any  oral  or 
written  agreement,  respecting  his  liability.  The  note  was 
]^roved  to  have  been  delivered  up  to  the  maker  in  the 
defendant's  presence  by  one  of  the  attorneys  for  the  plain- 
tiflb.  Such  attorney  testified  he  did  it  "  Jy  inadvertence.^^ 
The  plaintiffs'  cashier  (Oarman)  testified  that  they  sued  the 
maker  to  accommodate  the  defendant,  who  wanted  them 
to  do  so  for  his  benefit.  He  saw  the  attorneys  frequently 
in  relation  to  such  suit,  and  paid  them  the  costs  of  it  after 
being  sued  for  them. 

The  only  written  agreement  between  any  of  the  parties 
was  a  stipulation  made  in  the  suit  against  the  maker  of 
the  note;  By  that,  "  in  consideration  of  the  stay  of  pro- 
^*ceedings  therein,"  he  stipulated,  that  if  his  new  note 
then  given,  should  not  be  paid  when  due,  such  stay  should 
be  vacated  and  the  plaintiff  take  judgment  for  the  amount 
due  on  the  original  note.  Ko  other  written  agreement 
was  proved,  but  one  of  the  attorneys  for  the  plaintibBb, 
in  that  suit,  (Banks,)  testified  that  he*  agreed  with  the 
maker  of  such  note  that  if  he  would  pay  a  certain,  sum  on 
Bosw.— Vol.  IX.       69 
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aooouDt  thereof,  and  give  his  note  for  the  residae,  with 
interest  and  costs,  payable  in  sixty  days,  he  woald  giye 
him  sixty  days  to  pay  that  balance,  and  thereupon  he  took 
from  such  maker  such  stipulation ;  that  the  defeDdant 
authorized  him  to  take  such  note  and  cash,  and  make  such 
settlement,  and  was  in  his  office  when  it  was  made.  The 
defendant  admitted  on  his  examination  that  he  knew  of 
the  settlement  and  that  nothing  was  said  by  either  him- 
self or  the  plaintiff's  attorney,  respecting  his  discharge ; 
but  he  denied  any  knowledge  of  the  stipulation. 

A  motion  to  dismiss  the  complaint,  made  after  proof  of 
the  stipulation  and  inadvertent  delivery  of  the  note,  was 
denied.  The  Oourt  permitted  the  Jury  to  consider  the 
permission  to  take  judgment  on  the  note,  by  the  stipula- 
tion, as  a  circumstance  to  show  that  such  note  was  given 
up  inadvertently,  and  instructed  them  that,  if  that  were 
so,  the  defendant  was  still  liable.  The  defendant  had  tes- 
tified that  he  '*  supposed^  of  course,  when  the  maker  paid 
that  money,  and  gave  a  new  note,"  he  (the  defendant) 
was  released  from  all  liability,''  and  that  he  *'knew 
nothing  to  the  contrary ;"  the  version  of  that  testimony, 
given  by  the  Court  to  the  Jury,  was  that  the  defendant 
^^  understood  the  arrangement  *  *  to  be  a  full  and  final 
*'  ^ttlement  of  the  old  note  and  discharge  of  his  liability." 
The  Oourt,  however,  left  it  to  the  Jury  to  determine 
'*  whether  the  defendant  assented  to  the  arrangement  with 
"  the  maker  of  the  note,  with  the  understanding  that  he 
**  was  discharged ;"  and  instructed  them  that  the  defend- 
ant was  discharged,  *'  if  it  was  Intended  to  be  a  full  settle- 
**  ment  of  the  original  note,  which  would  discharge  "  him, 
and  ^'  if  the  parties  intended  he  should  be ;"  and  finally 
declared  ''the  whole  question  to  be,  what  the  parties 
agreed  *'  to  do."  The  plainti£&'  counsel  excepted  to  all 
such  directions. 

The  Jury  found  a  verdict  for  the  defendant ;  a  motion 
was  made  for  a  new  trial,  at  Special  Term,  on  a  case,  and 
denied ;  from  the* judgment  on  such  verdict,  and  from  the 
order  denying  a  new  trial,  the  plaintifi^  appealed. 
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Elbert  E.  Anderson^  for  plaintiff,  (appellant.) 

I.  It  appears,  from  the  testimony,  tbat  the  first  action 
was  virtually  brought  by  Kennedy  against  Billings.  It 
would  be  against  good  faith  to  allow  a  stipulation  made 
in  such  a  suit  to  defeat  plainti£&'  rights  on  the  original 
note. 

IL  There  was  no  sufficient  eonsideration  to  support  an 
agreement  to  discharge  Kennedy.  {KeeUr  v.  Bartine^  12 
Wend.,  110 ;  Crawford  v.  MitUpaugh^  13  Johns.,  87.) 

III.  There  is  no  evidence  to  support  the  conclusion  that 
there  was  an  agreement  that  Kennedy  should  be  dis- 
charged from  liability  on  the  original  note. 

IV.  The  delivery  of  a  security  from  obligee  to  obligor, 
and  its  destruction,  is  only  prima  facie  evidence  of  an 
intention  to  cancel.  This  presumption  may  be  rebutted, 
and  in  this  case  is  rebutted  by  the  positive  sworn  testi- 
mony of  Banks,  and  by  the  admission  of  tlie  defendant 
that  nothing  was  said  as  to  whether  he  was  to  be  dis- 
charged or  not.  {OlcoU  v.  Bathbtme^  5  Wend.,  490.) 

V.  The  taking  of  a  note  from  one  of  several  debtors,  or 
from  a  third  person  for  a  pre-existing  debt,  is  no  payment, 
unless  it  is  expressly  agreed  to  as  such.  {Muldon  v.  Whit- 
hcky  1  Cow.,  306 ;  Edwards  on  Bills,  192,  193 ;  Kean  v. 
Dufresne,  3  Serg.  &  Bawle,  233 ;  JEx  parte  Blackburn^  10 
Vesey,  206.) 

tT.  S.  Slauson,  for  defendant,  (respondent.) 
I.  The  controlling  question  in  thi)9  case  is,  whether  the 
parties  intended  and  agreed  to  accept  the  money  and  new 
note  of  Billings  in  payment  of  the  old  note. 

n.  It  is  a  matter  of  evidence  to  show  the  nature  of  the 
transaction ;  and  it  is  then  a  question  for  the  Jury  to 
determine,  from  the  facts  and  transactions  proven,  what 
the  intention  was;  and  the  agreement  need  not  be  in 
express  words,  but  may  be  inferred  from  the  whole  trans- 
action, and  the  finding  of  the  Jury  is  conclusive.  {Tohey 
V.  Barler^  5  Johns.,  67 ;  Arnold  v.  Camp^  12  Id.,  409.) 
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m.  The  charge  of  the  Justice  preBented  feurly  before 
the  Jury  the  issues  for  their  determioatioD. 

lY.  There  is  sufficient  evidence  to  sustain  the  finding 
of  the  Jury. 

y.  Kennedy  was  an  indorser,  and  not  a  joint  maker  nor 
partner;  and  the  facts  are  abundantly  sufficient  to  dis- 
charge an  indorser  under  the  strict  rules  by  which  holders 
and  indorsers  and  principals  and  sureties  are  bound. 
{Kingsley  v.  Venunit  4  Sandf.»  361;  Hart  v.  Hudson^  6 
Duer,  294.) 

The  consent  to  allow  judgment  and  the  payment  of  the 
costs  in  an  action  then  undetermined,  furnished  a  sufficient 
consideration  for  the  discharge. 

The  effect  of  taking  the  new  note  was  to  extend  the 
time  of  payment  and  discharge  the  indorser,  and  the  deliv- 
ery up  and  destruction  of  the  old  note  certainly  precluded 
the  indorser  from  taking  it  up  from  the  holder  and  resort- 
ing to  the  indorser.  {Hart  v.  Sudsan^  6  Dueri  294.) 

By  the  Ooxjrt — Bobebtsok,  J.  Two  questions  are 
involved  in  this  case :  firsts  whether  any  valid  agreement 
was  ever  made  to  discharge  the  defendant ;  and,  second, 
whether  the  time  given  to  the  maker  of  the  note  dis- 
charged him  as  indorser.  The  first,  besides  the  question 
of  fact  whether  any  agreement  was  made,  involves  that  of 
a  sufficient  consideration.  The  second,  besides  the  ques- 
tion of  fact  whether  the  defendant  assented  to  what  was 
done,  embraces  that  of  his  being  prejudiced,  even  if  he 
did  not  assent. 

Unless  the  stipulation  of  the  maker  of  the  note  in  the 
suit  against  him,  and  the  cotemporaneous  agreement  to 
stay  proceedings  in  connection  with  the  manual  tradition 
of  the  note  to  such  maker  constitute,  operate  to  create,  or 
prove,  an  agreement  to  accept  the  cash  then  paid,  the  note 
then  delivered  and  the  judgment  to  be  entered  in  case  it 
was  not  paid,  in  place  of  the  liability  of  all  parties  on  the 
original  note,  or  discharge  the  defendant,  there  was  no 
evidence  of  one  in  this  case.    There  is  not  a  particle  of 
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evidence  of  any  additional  stipulation  to  that  effect;  the 
defendant  stated  that  not  a  word  was  said  about  his 
liability.  He  evidently  relied,  as  he  testified,  upon  what 
he  considered  to  be  a  release  without  any  express  agree* 
ment,  the  delivery  of  the  cash  and  a  new  note,  and  there- 
fore never  made  any  express  agreement. 

No  parol  evidence  could  add  to  or  vary  the  terms  of  the 
written  stipulation  of  the  maker  of  the  note,  or  prove  a 
different  consideration  from  that  stated  in  it.  It  merely 
permits  the  plaintiffii  to  enter  judgment,  in  case  the  new 
note  is  not  paid  in  sixty  days,  and  the  sole  consideration 
expressed,  for  that  is  the  stay  of  proceedings.  If  ot  a  word 
is  said  in  it  of  the  release  of  any  of  the  parties  to  the  note. 
On  the  contrary,  to  warrant  the  entry  of  the  judgment, 
the  liability  of  the  maker  at  least  must  have  been  retained, 
otherwise  it  would  be  a  judgment  hy  confession,  which 
requires  a  certain  statement  to  be  made,  (Oode,  ^^  382, 383.) 
The  learned  Judge  informed  the  Jury  that  it  was  merely 
a  circumstance  to  prove  such  retention  of  the  maker's 
liability,  when  he  should  have  declared  it  to  be  conclusive 
of  it.  The  sttrrender  of  the  note,  or  discharge  of  any  of 
the  parties  to  it,  did  not  enter  into  the  written  agreement 
of  the  maker  of  the  note,  or  the  verbal  agreement  of  the 
attorney  for  the  plaintiffs. 

It  may  well  be  doubted  whether  the  mere  delivery  of 
the  original  note,  indorsed  as  it  was,  to  the  maker  by  the 
plaintiffs,  would,  if  unexplained,  either  be,  or  operate  to 
create  or  prove  an  agreement  to  discharge  any  one.  But, 
as  the  learned  Judge  charged  the  Jury,  when  inadvertently 
delivered,  it  certainly  neither  created  nor  proved  any  agree- 
ment to  discharge.  Upon  the  question  of  fact,  the  evidence 
of  the  plaintiffs'  attorney  is  uncontradicted,  and  he  is  for- 
tified by  the  reservation  of  the  right  to  enter  up  judgment ; 
such  being  the  case,  the  fact  of  delivery  furnishes  no  war- 
rant for  any  iaference  prejudicial  to  the  plaintiffs.  {Olcott 
V.  BatKbonet  5  Wend.,  490.)  It  was  error,  therefore,  to 
leave  the  question  of  an  agreement  to  discharge  the  defend- 
ant to  the  Jury  as  one  of  fact,  when  the  only  circumstance 
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to  snstam  it  was  fully  explained  by  uncontradicted  evi- 
dence. 

Bat  even  beyond  this  there  was  no  evidence  of  any 
aathority  by  the  plaintiffs  to  their  attorney  to  discharge 
the  defendant.  Laying  aside  the  consideration  of  the  facts, 
(of  which  there  appears  to  be  strong  evidence,)  that  the 
attorneys  were  in  reality  those  of  the  defendant,  the  sait 
bemg  brought  by  his  directions,  although  in  the  plaintifi^^ 
name ;  that  he  fiequently  called  about  it;  paid  the  costs  and 
acquiesced  in  the  arrangement  with  the  maker  of  the  note ; 
the  mere  authority  of  the  attorneys  to  bring  the  suit,  would 
not  sanction  their  discharging  any  of  the  parties  without 
being  paid  the  full  amount.  It  is  doubtful  whether  it  even 
aathorized  the  stay  of  proceedings.  {QaiUard  v.  Smart,  6 
Cow.,  385;  8 haw  v.  Kidder,  2  How.  Pr.,  244;  Bowns  v. 
Hyde,  6  Barb.,  392.)^  If  the  authority  had  been  to  collect 
the  note,  it  might  have  been  different.  {Livingston  y.  Bad- 
diffj  6  Barb.,  201.)  The  attorney  testifies  that  his  orders 
were  to  sue  the  maker  of  the  note.  Even,  therefore,  to 
discharge  the  maker,  the  authority  was  insuflScieut,  unless 
the  defendant  was  the  real  plaintiff  in  such*suit,  and  his 
presence  and  assent  authorized  the  delay.  He  does  not 
undertake  to  deny  his  presence  at,  knowledge  of,  and  assent 
to  the  settlement  But  to  proceed  against  the  defendant 
or  to  treat  with  him,  the  attorneys  had  no  authority,  and 
if,  by  delivering  up  the  note  they  inteuded  to  discharge 
him,  the  act  was  extra  vires. 

The  second  question  might  possibly  arise  in  the  case, 
although  not  insisted  upon  or  presented  to  the  Jury,  and 
hardly  raised  by  the  pleadings.  The  charge  of  the  learned 
Judge  was,  that  ''if  there  was  any  neglect  on  the  plaintiffs 
**  parts  to  prosecute  the  note,  against  *  the  maker,'  to  which 
*'  the  defendant  did  not  assent,"  and  the  maf er  ''  became 
*'  insolvent,  and  by  reason  of  such  negligence  the  defend- 
*'  ant  could  not  collect  the  note  from  him,"  the  former  was 
discharged.  This  was,  however,  not  excepted  to ;  but 
literally  construed,  it  is  far  from  being  borne  out  by  any 
ease  or  principle.    There  is  no  obligation  on  the  holder  of 
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a  note,  to  prosecute  a  principal  debtor  dUigently  to  pre- 
vent the  loss  of  the  liability  of  a  surety,  even  on  the 
request  of  the  latter.  His  remedy  is  to  discharge  the  obli- 
gation and  proceed  against  the  principal  himself.  But  by 
the  neglect  in  this  case,  he  may  have  meant  the  giving 
time ;  otherwise  there  was  no  evidence  of  any.  That  was, 
however,  done  with  the  defendant's  assent,  as  appears  by 
uncontradicted  evidence,  since  he  knew  of  the  settlement 
and  approved  of  it,  and  must  have  known  of  the  stay  of 
proceedings.  The  remark  was  calculated  to  mislead  the 
Jury. 

There  appears  to  be  some  confusion  in  the  testimony, 
as  to  the  number  of  stipulations  in  the  first  action.  The 
attorney  of  the  plaintiffs  testifies  he  gave  a  stay  of  pro- 
ceedings therein,  'till  the  new  note  became  due;  the 
defendant  '^  Aad  perfect  knowledge  of  that  stipulation^* 
The  latter  testifies  he  had  no  knowledge  of  any  stipula-' 
tion.  The  only  one  in  evidence  does  not  contain  a  stay 
of  proceedings,  although  it  recites  one,  and  was  not  given 
by  the  attorney  for  the  plaintiffs. 

But  as  the  Oourt  was  bound,  in  the  entire  absence  of 
any  testimony  of  a  distinct  agreement  to  discharge  the 
defendant,  and  with  the  full  explanation  of  the  only 
doubtful  circumstance,  to  charge  the  Jury  that  the  defend- 
ant was  not  discharged  without  such  agreement,  of  which 
ther^  was  no  evidence,  the  case  should  go  back  for  a  new 
trial. 

I  am  of  the  opinion,  therefore,  that  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

MoHELL,  J.  I  concur  on  both  grounds :  First,  there 
was  no  evideQce  of  an  agreement  to  discharge  the  indorser ; 
all  the  witnesses  testify  that  nothing  was  said  on  the  sub- 
ject, and  Kennedy  merely  supposed  he  was  to  be  dis- 
charged. It  was  error,  therefore,  to  submit  it  to  the  Jury 
as  a  question  of  fact,  for  them  to  determine  whether  there 
was  any  agreement;  such  an  agreement  cannot  be  implied. 
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Besides  there  was  no  consideration  moving  from  Kennedy 
for  snch  an  agreement,  if  it  had  been  proved.  Second^  the 
attorney  had  no  power  to  discharge  the  indorser  withont 
satisfaction,  or  the  consent  of  the  plaintiff.  (10  Johns., 
220 ;  21  Wend.,  362.) 
Ordered  accordingly. 


The  Ghatham  Bai^k,  Plaintiffs  and  Bespondents,  v. 
Fbbdebigk  B.  Betts,  (who  was  impleaded  with  Archi- 
bald Thomas  et  ol.,)  Defendant  and  AppeUant. 

1.  Where  P.  being  asked  by  T.  to  discount  an  accommodation  note,  replied 
he  had  no  money/ and  being  asked  to  procure  it  to  be  discounted,  took  it^ 
indorsed  it^  and  procured  the  plaintiffs  to  discount  it  for  him,  at  ]amM 
interest,  and  the  plaintiffs  credited  him  with  the  amount;  but  on  his  paying 
over  the  proceeds  to  T.  he  deducted  a  large  percentage ;  Edd,  that  these 
&cts  fully  warranted  the  Jury  in  finding  that  there  was  no  nsniy  in  the 
transaction  between  P.  and  T. 

2.  Where  usury  is  the  defense,  the  plaintiff  has  a  right  to  hare  the  qoesticB 
whether  there  was  a  corrupt  agreement^  submitted  to  the  Jury;  eqMciaDy 
where  it  is  to  be  made  out  from  circumstances^  and  must  be  determined,  in 
a  great  degree,  from  the  intent  of  the  partie& 

(Before  Monorhf,  Robertsok  and  Monell,  J.  J.) 
Heard,  October  6;  decnded,  November  29, 1862. 

Appeal  from  a  judgment  entered  on  a  verdict  for  the 
plaintiff,  and  also  from  an  order  denying  a  new  trial. 

The  action  was  brought  by  the  Chatham  Bank  against 
Frederick  B.  Betts,  Archibald  A.  Thomas  and  Samuel  K 
Potter.  Betts  alone  defended  the  action.  The  facts  are 
fully  stated  in  the  opinion  of  Bobbbtson,  J.  The  plaintiff 
having  recovered  a  verdict,  the  defendant  moved,  at  Spe- 
cial Term,  in  May,  1862,  for  a  new  trial.  The  motion  was 
denied,  the  following  opinion  being  rendered : 

BoBEBTSON,  J.  This  is  a  motion  for  a  new  trial,  upon 
a  case  made  upon  the  ground  that  the  verdict  was  against 
evidence.  The  action  is  on  a  promissory  note  drawn  by 
the  drfendant  Betts,  in  favor  of  the  defendant  Thomas, 
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indorsed  by  him  and  the  defendant  Potter.  It  was  for 
$2,350,  payable  three  months  after  date  at  the  Mechanics' 
Bank,  and  dated  on  the  18th  of  September  last.  TWo 
defenses  are  set  up  in  the  answer :  one,  that  the  suit  is 
prosecuted  for  the  benefit  of  the  defendant  Potter,  who  is 
the  real  party  in  interest,  and  the  other  is,  that  the  note 
in  suit  was  given  solely  for  the  benefit  of  Thomas,  with- 
out any  consideration,  and  that  it  was  discounted  by  Pot- 
ter upon  an  usurious  agreement  with  the  defendant  Thomas, 
by  which  the  former  reserved  the  sum  of  $150  as  extra 
interest. 

On  the  trial,  the  defendant  Thomas  testified  that  the  note 
in  suit  was  given  to  realize  the  amount  for  Betts'  benefit. 
The  defendant  Potter  testified  that  Thomas  called  upon 
him  repeatedly  with  the  note,  asking  him  to  discount  it, 
to  which  the  witness  replied,  he  had  no  money ;  when  the 
former  said,  '^You  can  get  it  discounted ;"  and  repeatedly 
stated  he  must  have  the  money;  he  did  not  state  for 
w^ose  accommodation  it  was ;  the  witness  refused  to  do 
it  Thomas  said,  '^You  can  get  it  done  at  the  bank.'' 
The  former  finally  promised  to  see  if  he  could  get  it  done 
at  the  Chatham  Bank ;  he  did  call  at  the  bank,  y^Ukyse 
President  said  they  were  short.  Thomas  again  called, 
and  the  witness  again  told  him  he  did  not  think  he  coiHd 
get  it  discounted,  but  was  finally  prevailed  on  to  take  the 
paper,  and  he  ofiTered  it  for  discount.  He  asked  the  cashier 
if  he  would  discount  a  piece  of  paper  for  him,  who  referred 
him  to  the  President,  who  showed  some  disinclination  to 
take  it.  Potter  again  told  Thomas  he  did  not  think  he 
could  get  the  paper  discounted.  Prior  to  Potter  going  to 
the  plaintiffs,  on  the  5th  of  October,  he  said  to  Thomas, 
"  If  I  can  get  this  discounted,  how  much  do  you  want  to 
draw ;  my  account  is  about  drawn  out  in  the  bank?"  and 
the  latter  said,  "  I  must  have  $2,000."  On  the  4th  of 
October,  the  President  said  it  would  be  pa^ssed  to  Potter's 
credit ;  on  the  momiiig  of  the  5th  it  was  discounted,  and 
Potter  gave  Thomas  a  check  for  $2,000,  and  on  the  21st, 
a  check  for  $208 ;  the  eight  dollars  had  nothing  to  do  with 
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a  prior  transactioD.  Id  regard  to  the  commission  Pott^ 
was  to  charge,  there  was,  as  he  testifies, ''  not  the  first 
syllable  said  about  two  and  a  half  or  three  per  cent,  or 
any  discount  named."  When  the  second  check  was  given, 
Potter  testifies  not  a  word  was  said  about  the  balance. 
Thomas  asked  for  a  check  for  the  balance,  and  the  witness 
gave  him  one  for  $208,  and  no  words  passed.  On  cross- 
examination  this  witness  testified,  that  he  had  previous 
notes  of  Betts,  indorsed  by  Thomas,  which  he  had  dis- 
counted at  the  rate  of  two  and  a  half  per  cent  per  month, 
and  gave  Thomas  the  money. 

Upon  this  testimony,  it  is  perfectly  clear  that  Potter 
acted  as  the  agent  of  Thomas  and  Betts  in  getting  the 
note  discounted;  and  that  if  he  failed  in  delivering 
the  whole  proceeds  received  by  him,  whether  the  amount 
retained  by  him  was  understood  to  be  a  commission  or 
not,  for  his  trouble  and  responsibility  in  indorsing  the 
note,  it  did  not  make  the  note  usurious  in  the  hands  of 
the  plaintiffs,  who  discounted  it  for  ^Potter,  at  the  legal 
rate,  as  appears  by  the  testimony  of  their  President,  (Hay- 
den.)  He  testified  that  the  bank  discounted  this  note  for 
Poffbr,  and  on  his  credit,  placing,  on  the  4th  of  October, 
the  sum  of  $2,315i^^  to  his  credit.  Potter  borrowed  the 
money  of  the  bank ;  prior  to  that  time  he  had  only  a  small 
balance  of  $200  or  $300  to  his  credit ;  when  the  note  was 
discounted  and  the  money  placed  to  Potter's  credit,  it 
was  his  money ;  after  the  note  was  protested,  money  of 
Potter's  was  left  in  the  bank  undrawn  for;  it  was  the 
plaintiff's  custom,  in  such  case,  not  to  allow  it  to  be 
drawn  for;  the  note  was  not  charged  back  to  him  or  check 
presented  for  it;  there  was  an  implied  understanding, 
although  no  positive  arrangement,  that  the  money  should 
remain  until  the  note  was  paid ;  the  note  was  discounted 
at  seven  per  cent. 

To  this  is  opposed  the  testimony  of  Thomas,  who  states 
that  he  got  the  note  in  suit  without  paying  anything  for 
it>,  from  the  defendant  Betts,  to  realize  the  amount  for  the 
benefit  of  the  latter,  and  a  day  or  two  after  took  it  to 
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Potter  and  asked  him  to  discoant  it  for  him,  to  take  it  and 
see  what  he  could  do  for  hipi;  nothing  was  then  said 
about  the  rate;  he  said  he  conld  not  do  it  at  less  than  two 
and  a  half  per  cent  per  month,  and  the  witness  left  the 
note.  This  witness  states  he  did  not  say  anything;  he 
left  tiie  note  with  Potter  to  get  the  money ;  he  got  $2,000 
on  the  5th  of  October,  and  the  balance  of  $200  on  the 
20th,  eight  dollars  for  another  transaction  being  included 
in  the  check;  Potter  deducted  $150  for  the  three  months, 
and  took  the  note  at  $2,200;  Thomas  deposited  the  money 
he  got  from  Potter  in  the  bank  where  he  kept  an  account, 
and  passed  it  to  Mr.  Betts  within  a  day  or  two ;  the  trans- 
action was  on  Betts'  account  On  being  cross-examined, 
he  stated  tibat  he  asked  Potter  to  take  the  note  and  try 
what  he  could  do  with  it.  After  receiving  the  $2,000,  he 
asked  for  the  balance  of  that  note,  and  received  the  check 
for  $200 ;  *'  Potter  said  he  would  not  do  it  less  than  the 
rate  of  about  two  and  a  half  per  cent  per  month ;  that  it 
would  not  pay  him  to  go  to  the  lank  to  get  the  money  and  get 
it  discounted^  He  admitted  that  Potter  gave  as  a  reason 
for  not  discounting  the  note,  that  he  had  no  money  and 
could  not  do  it,  and  that  he  told  him  he  got  the  money  he 
gave  him  out  of  the  Chatham  or  Grocers'  Bank ;  the  witness 
used  the  money  he  got  for  a  little  while,  and  paid  it  in 
different  amounts  to  Betts ;  he  admitted  that  Potter  told 
him  the  bank  was  not  ready  to  discount  it. 

This  testimony  does  not  vary  the  transaction.  Thomas 
knew  Potter  did  not  have  money  to  buy  the  note ;  that  he 
went  to  get  it  discounted ;  nay,  he  asked  him  to  take  it 
and  see  what  he  could  do  with  it ;  he  waited  after  he  was 
informed  the  bank  had  been  applied  to,  and  delayed  dis- 
counting it  until  it  would  agree  to  do  so ;  did  not  object 
when  Potter  told  him  that  less  than  two  and  one-half  per 
cent  would  not  pay  him  to  go  to  the  bank  and  procure 
the  discount ;  received  the  checks  of  Potter  drawn  on  the 
bank  by  whom  it  was  discounted,  and  obtained  thereby 
the  proceeds  of  such  discount ;  Potter  did  not  pay  any 
money  except  the  proceeds  of  the  discount,  which  was 
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made  by  crediting  him  with  the  amount  for  which  he  drew 
the  check  in  favor  of  Thomas.  There  is  no  room  for  tbe 
pretense,  that  Potter  first  discounted  the  note  at  an  usmi- 
ous  rate,  and  then  procured  it  to  be  discounted  by  the 
bank ;  nor  that  the  150  dollars  was  withheld,  except  to 
compensate  him  for  the  trouble  of  going  there  and  getting 
it  discounted,  which  involved  the  necessity  of  his  indois- 
ing  the  note. 

There  is  not  even  a  conflict  of  testimony  in  this  ca9e, 
except  as  to  the  mention  of  the  rate  of  commission,  whidi 
is  denied  by  Potter,  although  mentioned  by  Thomas,  and 
that  does  not  affect  the  transaction.  Even  the  worst  pos^ 
sible  inferences  from  Thomas'  testimony,  would  hardly 
show  an  intent  to  make  the  transaction  usunous ;  the  tes- 
timony of  the  other  witnesses  show  it  could  not  have 
been. 

I  do  not  find  any  error  in  the  charge,  or  the  verdict  of 
the  Jury.  The  motion  for  a  new  trial  must,  therefore,  be 
denied  with  costs. 

The  plaintiff  entered  judgment  on  the  verdict,  and  the 
defendant,  Betts,  now  appealed  both  from  the  judgment 
and  from  the  order  refusing  a  new  trial. 

Ira  D.  Warren^  for  defendant,  (s^pellant.) 

Argued,  that  the  verdict  was  not  only  against  the  weight 
of  evidence,  but  against  the  undisputed  facts  of  the  case 
which  render  the  note  usurious  and  void,  and  a  new  trial 
should  be  granted ;  citing  Catlin  v.  Ounterj  (1  K«m.,  368,) 
Clark  V.  Loomis,  (5  Duer,  468,)  16.,  (22  K  Y.  E.,  312,) 
WUliums  V.  Storm,  (2  Duer,  52,)  Powell  v.  Waters^  (8  Cow., 
669,)  Bank  of  Salina  v.  Henry ,  (2  Denio,  157,)  Morse  v. 
Clayes,  (11  Barb.,  109,)  The  Hast  River  Bank  v.  Soyt,  (22 
How.  Pr.,  478,  and  cases,)  North  v.  Sergeant^  (33  Barb., 
360,)  Cummings  v.  Morris,  (3  Bosw.,  560.) 

D.  M.  Porter^  for  plaintiffs,  (respondents.) 

Oited  Flint  v.  Schoniberg^  (1  Hilt,  532,)  B/ychnum  v.  Cck- 
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fnan^  (21  How.  Pr.,  404,  afl9rmed  on  appeal  at  General 
Term.)  Van  Duzer  v.  flbwc,  (21  K  T.  E.,  531,)  Condit  v. 
Baldwin,  (Id.,  219,)  OmM  v.  Bwmey,  (21  How.  Pr.,  97.) 

By  the  Ooitrt — Mokbll,  J.  I  entirely  agree  with 
the  learned  Justice  Eobebtsok,  who  heard  and  decided  the 
motion  at  Special  Term,  that  there  is  not  even  a  conflict 
of  evidence  in  this  case,  upon  the  question  of  usury,  the 
only  defense  urged  upon  the  argument  of  the  appeal. 
The  testimony  fully  warranted  the  Jury  in  finding  that 
there  was  no  usury  in  the  transaction  between  Potter  and 
the  defendant.  It  is  clear,  I  think,  that  Potter  retained 
the  Slim  charged  as  having  been  taken  for  usury,  as  a  com- 
pensation for  procuring  the  note  to  be  discounted  at  the 
plaintiffs'  bank  for  Thomas.  Such  comi)ensation  being 
retained  both  as  a  commission  for  procuring  the  money, 
and  as  payment  for  lending  the  agent's  credit  is  not  usury, 
{Yan  Duzer  v.  Howe,  21  N-  T.  E.,  531.) 

The  verdict  cannot  be  disturbed  on  the  facts  of  the  case. 
The  only  exception  is  to  the  refusal  of  the  Judge  to 
charge  '*  that  the  facts  in  the  case,  as  they  are  disclosed 
in  the  evidence,  render  the  note  usurious  and  void ;  and 
the  defendant  is  entitled  to  a  verdict."  To  have  so 
charged  would  have  been  error. 

Whether  the  note  was  tainted  with  usury,  was  a  ques- 
tion of  fact  for  the  Jury,  and  it  would  not  be  proper 
for  the'  Court  to  take  that  question  from  the  Jury,  and 
pronounce  upon  it  as  a  matter  of  law.  The  taking  of 
usury  must  be  in  pursuance  of  a  corrupt  agreement, 
express  or  implied ;  and  it  is  difiSicult  to  conceive  of  a 
case,  tried  before  a  Jury,  where  the  Judge  would  be  justi- 
fied in  depriving  a  party  of  the  tight  of  having  it  passed 
upon  by  them,  whether  there  was  such  corrupt  agree- 
ment, especially^  wh^:)  it  is  to  be  made  out  firom  circum- 
stances, and  must  be  determined  in  a  great  degree,  by 
the  intent  of  the  parties. 

The  question  of  fact  was  fairly  submitted  to  the  Jury, 
and  they  were  instructed,  that  if  they  found  such  usurious 
agreement  was  made  between  Thomas  and  Potter,  as  was 
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claimed  by  the  defendant,  they  most  find  a  verdiet  for  the 
defendant 

For  these  reasons,  and  for  those  more  forcibly  and 
clearly  expressed  by  the  learned  Justice  who  gave  the 
opinion  at  Special  Term,  I  am  of  opinion  the  judgment 
and  order  appealed  from  should  be  affirmed. 

Judgment  accordingly. 


James  Moobb,  Plaintiff  and  Appellant,  v.  Johk  J.  V. 
Westervelt,  Sheriff,  &c.,  Defendant  and  Bespondent. 

1.  Upon  a  question  of  negligence  in  mooring  a  vessel,  it  is  proper  to  ask  a 
witness,  who  has  been  shown  to  be  competent  to  give  an  opinion,  what 
was  the  condition  of  the  fastenings  of  the  vessel,  as  to  safety;  this  is  a 
subject  of  science  and  experience,  not  of  common  knowledge. 

2.  A  Sheriff,  in  respect  to  property  in  his  custody,  is  bound  to  exercise  thai 
degree  of  care,  and  no  greater,  which  a  careful,  prudent  man  ol  good  sense 
and  judgment  would  exercise  respecting  such  property,  if  it  were  his  owo. 

3.  The  provision  of  section  215  of  the  Code  of  Procedure,  which  requires  the 
Sheriff  taking  personal  property  in  proceedings  of  claim  and  delivery,  to 
keep  it  in  a  secure  place,  does  not  require  him  to  remove  it  from  its  place 
of  deposit,  unless  it  is  unsafe  there ;  and  if  that  place  be  a  vessel  at  a 
wharf,  he  is  bound  to  see  that  it  is  properly  moored,  secured  and  (asiened, 
against  all  ordinary  perils  of  winds  and  waves,  and  if  neoessary,  pro- 
tected against  any  storm  or  gale,  after  it  arose,  by  every  means  within  his 
reach,  which  a  prudent  man  would  use  for  the  purpose,  either  by  remoTing 
the  vessel  to  another  place,  or  otherwise ;  but  he  is  not  bound  to  antic^te 
a  storm  of  so  unusual  violence  as  not  to  have  been  reasonably  expected. 

4.  Thus  where,  in  an  action  t</  recover  the  possession  of  a  cargo  of  coal, 
from  the  master  of  a  vessel  lying  at  a  pier  in  the  port  of  New  Yoric,  the 
Sheriff  took  possession,  and  put  a  keeper  in  charge  of  the  coal,  with 
the  consent  of  the  inaster,  and  the  vessel  sunk  at  the  wharf  during  a 
violent  storm ;  Held^  in  an  action  to  recover  from  the  Sheriff  the  damages 
sustained  by  the  coal,  and  the  expense  of  raising  i^  that  it  was  only  the 
duty  of  the  Sheriff  to  take  such  steps  to  insure  its  safety,  as  a  carefal,  pra- 
dent  man  of  good  sense  and  judgment,  well  acquunted  with  the  coDdition 
of  the  vessel,  and  her  location  with  regard  to  exposure  to  storms,  and  hav- 
ing all  the  power  of  the  Sheriff  in  the  matter,  might  reasonably  have  been 
expected  to  take,  had  the  coal  belonged  to  himself. 

6.  In  such  action,  where  the  Court  properly  instructed  the  Jury  as  to  the 
Sheriff's  duty;  HeUd^  that  a  request  to  charge  that  the  Sheriff  is  responsible 
for  the  negligence  of  the  master  and  crew,  after  he  took  possession,  was 
not  proper  in  form,  and  it  was  not  error  to  xefuae  it 
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&  Hdd  furOur,  that  the  yerdict  for  the  defendftiit  was  not  against  the  weight 
of  evidence  in  this  case,  and  that  judgment  thereon  should  be  affirmed. 
(Before  Monorief,  Bobebtson  and  Moitkll,  J.  J.) 
Heard,  October  6;  decided,  November  29,  1862. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment 
entered  on  a  verdict  recovered  by  the  defendant,  as  well 
as  from  an  order  made  by  the  Oourt  at  Special  Term,  deny- 
ing the  plaintiff's  motion  for  a  new  trial. 

Before  the  trial  now  under  review,  this  case  had  been 
tried  several  times  before  a  Jury.  On  the  first  trial,  the 
Jury  found  for  the  defendant,  and  on  appeal,  the  judgment 
was  reversed  and  a  second  trial  ordered.  That  decision  is 
reported  in  2  Duer,  69.  The  reader  is  referred  to  that 
report  of  the  case  for  a  statement  of  the  pleadings.  The 
second  trial  was  had  in  March,  1856,  when  the  Justice 
directed  the  Jury  to  find  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  Oourt  at  Qeneral  Term,  upon  which 
the  Oourt  gave  judgment  for  the  plaintiff.  That  decision 
is  reported  in  1  Bosw.,  357.  Upon  appeal  to  the  Oourt  of 
Appeals,  the  judgment  was  reversed  and  a  new  trial 
ordered.    That  decision  is  reported  in  21  N.  Y.  B.,  103. 

The  cause  was  tried  again  on  the  18th  of  February, 
1862,  before  Mr.  Justice  Babboub  and  a  Jury. 

Evidence  was  given  to  show  a  proposal  by  the  defendant 
to  the  plaintiff  to  take  the  cargo  when  seized  by  the 
present  defendant,  and  a  refusal  by  the  latter  officer  to 
allow  him  to  do  so,  and  some  evidence  in  contradiction 
thereto. 

Oonsiderable  testimony  was  taken  as  to  the  condition 
of  the  vessel  in  reference  to  loading  or  leaking,  her  fasten- 
ings, the  character  of  the  storm,  the  previous  probability 
of  its  taking  place,  and  its  direction,  also  the  possibility  of 
removing  the  vessel  while  it  continued,  and  saving  the 
cargo. 

Several  witnesses,  including  the  mate  and  a  hand  on 
board  of  the  vessel,  testified  to  her  deep  lading ;  the  cap- 
tain placing  her  deck  within  three  inches  and  another 
witness  fomr,  from  the  8ur£EM»  of  the  water.    The  former 
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teatifled  that  three  ofr  four  tons  were  pot  on  her  deck  after 
she  was  loaded ;  another  witness,  (Simpson,)  testified  that 
she  was  ^'much  oat  of  repair."  In  regard  to  the  leakage, 
a  hand  on  board,  (Qain,)  testified  that  she  leaked  a  hun- 
dred 'Strokes  an  hour  when  on  her  passage  nnder  sail :  the 
master  (Hoffman)  reduced  this  to  twenty-five  to  thirty 
strokes  per  hour  when  she  started.  The  mate  testified  to 
fifty  strokes  in  twenty-four  hoars,  whai  she  was  at  the 
wharf:  '^six  inches  clear  board  "  were  pumped  out.  Hbe 
master  stated  that  she  was  **  required  to  be  pumped  twicie 
a  day,  and  he  kept  her  pumped  out  all  the  time:"  the  mate, 
that  he  saw  she  was  pumped  out  everf  day.  Quia  testi* 
fled  that  the  night  before  she  sunk,  ^'  he  was  pumping  her 
all  night ; "  that  she  began  to  leak  more  than  nsual  about 
five  o*clod:  in  the  afternoon  before,  and  tiiat  it  rained 
and  blew  the  day  before  harder  than  the  previous  night 
The  wind  began  to  increase  on  the  afternoon  of  tiie  second 
day  before  the  sinking  of  the  vessel,  went  on  increasing 
next  day  and  during  the  night,  and  she  sunk  at  half  past 
four  o'clock  in  the  morning* 

As  to  the  fastenings  the  master  of  the  vessel  testified 
that  she  had  **  enough  to  hold  her :"  the  plaintiff  admitted 
''that  when  she  was  raised,  after  being  sunk,  one  line 
remained  fastened."  Oharles  H.  Hallenbeck,  the  keeper 
put  on  board  by  the  Sheriff,  stated  that  the  hawsers  hj 
which  the  vessel  was  fastened  were  of  the  kind  nsuaUy 
used  for  the  purpose,  a  large  rope ;  that  he  riiould  judge 
she  was  safely  moored,  and  the  fastenings  were  proper 
flsustenings  for  a  vessel  hi  that  condition ;  he  had  se^ 
vessels  often  before  moored  in  that  way,  but  sometimes 
with  a  storm  they  had  broken  those  fastenings.  Be 
admitted,  however,  that  he  had  not  examined  the  parti- 
cular fastenings  to  see  their  character. 

This  witness,  in  reference  to  his  experience  as  to  such 
subjects,  stated  as  follows : 

*'  At  tl^e  time  this  coal  was  taken  by  the  Sheriff  I  was 
assistant  to  Dunlap,  Deputy  Sheriff ;  I  had  been  in  Alight- 
ing establishments  firom  1837  to  1844,  where  we  had  ves- 
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8^  rannittg  firom  Hodaoa  to  Kew  York ;  I  liad  beeo  clerk 
<m  boanl  of  a  steamboat  for  some  tbree  years ;  I  had 
chaq^  of  the  mooring  of  the  vesBel  when  the  captain  was 
off;  he  did  not  leave  tliat  altogether  to  my  Charge,  but  to 
the  pilot's  and  oiiiie ;  I  tbink  I  understood  it.**  •    •    •   * 

Q.  What  kind  of  hawsers  was  the  yessel  fastened  by  f 
were  th^  the  kiflMl  usually  used  for  that  purpose  f 

A.  I  should  judge  they  wete;  a  laige  rope. 

Q.  Please  to  state  what  was  the  eondition  of  the^&stob^ 
lags  of  tius  Tessel  as  to  safety  f 

This  questioii  was  objected  to  on  £ke  ground  tihat  it  wts' 
not  a  question  of  science,  and  that  the  Jury  were  just  as 
eompetent  to  judge  of  it  as  Ae  witness.  The  objection 
was  o^emiled,  and  ma  ^exc^ption  taken. 

-A.  I  dMKild  judge  that  die  was  safely  moored* 

Q.  By  the  Court:  You  mean  to  say  that  the  fasteninga 
wereiooper  fastenings  few  a  vessdi  in  that  condition  ? 

A.  Yes,  sir.  I  hai^e  seen  vessels,  Ipoe  and  time  befove, 
nsoored  in  the  same  way. 

The  Tessel  lay  to  tike  sorth  of  the  wharf  on  the  Bast 
Biver^  to  whi<di  Ae  was  fastened,  wfaichxan  at  tigbt  angles 
to  the  bulkhead  of  the  mainland;  and  in  that  positi<m  she 
was  exposed  to  the  £Mne  of  a  nooitheasterly  wind,  which  wa» 
thait  which  prevailed  in  the  stcHin  wUoh  sunk  her ;  on  tiie 
aotith  side  of  the  pier  she  w-oidd'  have  been  greatly  pro- 
tected from  such  wind.  An  expert  for  forty  yeacs  who^ 
wa^  examined  as  a  witness  for  the  defendants  (Oapt.  Oole)^ 
toatifled  that  he  knew  i^  about  the  piers,  and  bad  ^'  seen 
^*  how  stonns  act  la  laying  up  a  vessel  in  good  weather 
^'  a  man  does  not  generally  expect  a  stocm  fbom  eithw 
**way5*'  •  •  •  <<conseqtaently  wiU  as  soon  lay  his  v^essel 
^  on  one  side  as  &e  othw.'*  93iat  a  storm  in  Beptember 
woidd  blow  ^more  likely  from  the  aimth  than  the  loorth 

at  that  season  of  tii^  year;  that  no  greater  dangier  wocdd 

be  incurred  Jrom  mooring  a  vessel  on  the  north  than  tihe 

soidft  side  0f  ithe  pier;"  that  the  wind  sAen  i^nges  its 
dimction  in  a  starm,  :froni  Bottheasfe  to  sontheast  Thav 
It  was  not  usiial  tat  hsk-m  a  i^ery  a^ece  Septeniber  gale  in 
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New  York.  He  was  corroborated  by  anotber  witness, 
(Earl).  The  vessers  keeper  testified  that  the  wiod  was 
blowing  qoite  ^^  heavy ''  two  days  before  the  sinkiog  of 
the  vessel ;  it  was  likely  to  prove  a  pretty  heavy  storm ; 
on  the  next  day  'Mt  was  a  very  heavy  line  gale,  a 
^*  September  line  storm  and  a  very  heavy  one  too." 
The  captain  stated,  *'It  was  a  pretty  bard  storm.**  A 
witness  who  bonght  and  raised  the  sunken  vessel,  (Simp- 
son,) testified,  ^*  the  gale  was  very  severe  on  that  side  of  the 
'*  river,  the  tide  was  eight  or  ten  inches  higher  than  in  the 
*'  gale  of  1847,*'  and  that  '^  if  she  had  all  the  fastenings  on 
*'  in  New  York,  the  probability  is  she  would  have  snnk, 
**  the  cause  of  her  sinking  was  the  eflbct  of  the  storm,  she 
*'  being  so  much  oat  of  repair  and  very  heavily  laden." 

Oapt.  Oole  also  testified  that  it  woald  be  dang^t>iis  try- 
ing to  move  a  vessel  laden  to  the  water's  edge,  round  a 
pier  when  a  gale  is  blowing  bard  enough  to  sink  it ;  *^  it 
'.*  would  be  very  likely,  (if  not  to  knock  a  hole  in  ber,)  to 
ti^ash  the  water  on  her  deck  so  that  she  might  fill  and 
^nik,  deeply  ladened  as  she  appeared  to  be."  Another 
witness  (Earl)  stated,  that  in  a  northeast  gale  it  would  not 
b^mfjp  to  take  a  vessel  round  a  pier,  from  its  north  to  its 
8oi;ith  |ide,  ^'  the  current  would  be  so  strong  and  the«weHs 
:.^B0  Urge,  that  it  would  be  apt  to  force  her  against  the 
^fin^t  and  iNfobably  jam  a  hole  in  her  side,  or  break  over 
^  and  sink  her»  if  she  was  heavy  laden." 

The  vessel  sank  precisely  at  the  spot  where  she  lay,  and 
remained  parallel  to  the  wharf  when  she  was  nused; 
which,  as  the  plaintiff  admitted,  was  pretty  nearly  straight. 
'  The  Court  instructed  the  Jury  "  that  it  was  the  duty 
**  of  the  Sheriff  to  take  such  steps  to  insure  the  safety  of 
*^  the  coal  as  a  careful  and  prudent  man  of  good  sense  and 
*' judgmentt  well  acquainted  with  the  condition  of  the  ves- 
**  sel,  and  its  location  with  regard  to  exposure  to  storms, 
**  and,  having  all  the  power  of  the  Sheriff  in  the  matter, 
*^  might  reasonably  have  been  expected  to  take  had  tiie 
**  coal  belonged  to  himself,"  and  if  they  came  **  to  the  con- 
^  elusion,  that  the  Sheriff  did  not  ts^  that  degree  of 
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**  care  for  the  presorvation  of  the  coal "  which  he  had 
'*  thns  indicated,  and  that  the  injury  was  occasioned  by 
'*  the  negligence  of  the  defendant  and  his  officerSy^  the  plain- 
tiff wonld  be  entitled  to  a  yerdict.  And  he  farther 
'^  instructed  them  that  **if  such  an  owner  as  he  had  indi- 
*'  cated  would  have  taken  the  coal  from  the  vessel,  as  it 
*'  lay  at  the  wharf  in  the  first  instance,  the  SherijBf  was 
"  bound  to  do  it.  He  was  bound  to  know  the  condition  of 
'*  the  vessel ;  whether  it  leaked,  whether  it  was  seaworthy 
"  for  the  place  in  which  it  lay,  how  deeply  laden,  every- 
'^  thing  in  regard  to  it,  and  he  was  bound  to  put  on  board 
"  the  vessel,  if  necessary,  such  men  as  would  pump  her  out 
'*  and  keep  her  in  a  condition  to  insure  the  safety  of  the 
"  coal." 

The  plaintiff's  counsel  requested  the  Court  to  charge  the 
Jury: 

First.  That  the  Sheriff  was  bound  to  take  more  than 
ordinary  care  of  this  property,  and  if  for  want  of  more 
than  ordinary  care  the  property  was  lost,  he  is  responsible. 

Second.  That  if  the  sinking  happened  from  want?  of 
due  caution,  either  by  the  Sheriff,  Deputy  Sheriff,  cap- 
tain, mate  or  hands  of  the  vessel,  then  the  Sheriff  is 
responsible. 

Third.  That  the  Sheriff  was  resi>onsibIe  for  the  negli- 
gence of  the  master  and  crew  after  he  took  possession. 

Exceptions  were  taken  by  the  plaintiff's  counsel  to  the 
alleged  omission  of  the  Oonrt  to  charge  each  of  such 
propositions. 

The  Court  also  charged  the  Jury,  "that  if  a  prudent  man, 
^*  in  the  case  of  Ws  own  vessel,  would  not  have  removed 
"  her  in  the  storm^  the  Sheriff  would  not  be  bound  to." 

To  this  instruction  the  counsel  for  the  plaintiff  also 
excepted. 

The  Jury  found  a  verdict  for  the  defendants,  upon 
which  judgment  was  entered.  A  motion  for  a  new  trial 
on  the  Judge's  minutes  was  made  at  Special  Term,  and 
denied,  by  an  order,  from  which,  as  well  as  from  the  judg- 
ment, an  appeal  was  now  taken. 
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Dania  Lard,  for  plaintifl;  «ppellaat» 

I.  The  Shonff  was  boimd»  by  ttto  exptebs  terms  of  ttw 
stetntoy  to  ke^  the  piopefty  in  ^  seeore  plaee,  and  had  a 
Iteii  on  it,  not  only  for  his  own  fees,  hot  All  fieoessaty 
expenses. 

L  This  oUig&tkm  is  official  and  stetotory^  and  alf  kask 
as  great  as  that  of  *  common  einier,  mtd  only  rabject 
to  the  same  excepti0n  of  toevitalde  abbidetat  from  act  of 
Qod. 

8.  A  earner  is  not  exeoiipted  aiin|>ly  ttom  a  loss  by  aok 
^*God|  nnless  it  appeals  that  he  has  done  his  whole  duty 
in  proteettng  the  property  firOm  its  peril. 

II.  The  qaeetion  as  to  the  safety  of  the  vessel  from  the 
condition  of  the  fastenings,  and  the  judgment  of  the  wit* 
ness  theieupoBi  and  the  qaestion  of  the  Judge  tb^'oopon, 
were  all  objectionable,  and  formed  a  mistrial. 

1.  It  was  a  mere  opinion  of  the  witness,  who  had  not 
seen  tiie  vessel  noT  had  been  present  at  the  time  of  the . 
perilf  and  an  opinion  on  a  subject  of  common  kn^wledgei 
Imd  not  of  sofeence. 

2.  The  Judge's  ^estion  was  leadkig. 

8.  It  was  irrelevant,  for  the  evideaifCe  did  not  show  a 
loss  from  a  defect  of  fastening. 

m.  The  Sheriff  was  bound  to  take  more  than  ordimiiy 
care  of  tins  pn^rty,  aad  if  lost  for  want  of  more  than* 
ordinal^  care,  he  is  liable. 

TV.  The  Shmff  was  liable  froa  the  want  of  doe  cau- 
tion, whether  in  the  Sheriff,  deputy  sheriff,  captain,  master 
or  hands  <^  the  vessel. 

1.  The  i^aarge  wM,  if  the  Shmff  or  his  ofBcers  were 
without  fault,  the  verA»t  should  be  for  the  defendant. 
This  relieves  the  Sheriff  frmn  the  negligenoe  of  the  per- 
sons left  with  the  vessel  in  charge  of  the  cargo. 

2.  When  again  more  spedfioaUy  requested  to  dhaigeon 
tUui  simple  proposition,  the  Judge  did  not  ao  ^aige. 

The  plaintiff  was  entitled  to  such  a  cbaige  «8  he 
requested.  (See  this  case  in  the  Oourt  of  Appeals,  21  liT. 
Y. £.,  105, 106;  Also  this*e«B^»Daeri<69»  1  Boaw.,^7^ 


jnSW  YOiBSl—NOTEMBBB,  1802.  ISIB 

Moore  r.  Wetterveli. 

V.  The  veKdidi  vtm  against  evidenoe,  dearly  and  pal** 
pably. 

JBdwards  Fkrrepimh  for  d^endanti  DOBpoodeiit^ 

L  ^e  chai^  of  the  Oonrt  is  in  acoofidanoe  with  settled 
law,  and  qdite  as  fevorable  to  the  plaintiff  as  the  law  of  the 
fiusts  wmild  wamnt*  {Moore  v.  TFesCarneft,  21  K  Y.  B^ 

loa) 

II.  The  case  clearly  shows  that  there  is  no  meiitorions 
oanse  of  action,  and  to  ns  it  serafis  not  an  action  in  good 
faith  by  the  pluntifH 

nL  The  presumption  of  law  always  is,  that  tiie  Sheriif, 
in  exeeation  of  legal  process,  has  done  his  duty,  and  neg* 
ligence  of  the  Sheriff  must  be  proven  as  matter  of  fact 
before  tiie  plaintiff  can  recover. 

IV.  The  fact  that  there  was  no  negligence  on  the  pait 
of  the  St^riff  has  been  found  by  the  Jury  on  four,  diflbrr 
ent  trials,  and  the  evidence  abundantly  sustains  that  find-* 
ing.  On  this  trial  much  new  and  additional  evidence  was 
given  on  the  part  of  the  defendant. 

Y.  There  was  no  negligence  on  the  Sheriff's  part,  and 
the  verdict  is  deariy  sustained  by  the  evidence. 

YI.  Fouf  several  Juries  have  concurred  in  the  verdict 
that  the  defendant  was  not  guilty  of  the  neglect  charged* 
(£x  parte  Baity^  2  Oow.,  47^;  Feeter  v.  Whipple,  8  Johns., 
369;  Fowler  v.  Etna  Ins.  Co.,  7  Wend.,  270.) 

By  kcb  Ooubt — Bobbbtsq(v,  J.  The  question  of  the 
admissibility  of  the  question  put  to  Hallenbeok,  tiie  ship^i 
keeper,  an  expert,  as  to  his  judgment  on  the  sufficiency 
of  the  liikstenings,  must  be  determined  before  examining 
the  charge.  Some  degree  of  profeasional  knowledge  had 
been  previously  testified  to  by  him ;  and  also  that  he  shwld 
judge  the  hawsers  used  were  those  usually  enftployed-*-a 
large  rope;  and  he  certainly  was  competent  to  give  an 
opinion  as  to  their  sitfely.  It  dearly  was  a  subject  of 
science  and  experience,  and  not  of  common  knowledge ; 
ane  of  the  fastenings  seems  to  have  broken  i  the  plaintiff 
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had  a  right  to  prove  that  it  was  sound  in  the  fiist  place, 
and  that  such  danger  was  properly  provided  against.  The 
question  was,  therefore,  properly  admitted. 

The  substance  of  the  objections  to  the  charge  is,  that 
the  Judge  confined  the  degree  of  care  to  be  ex^x^ised 
by  the  defendant  to  that  which  a  prudent  man  would 
exercise  in  regard  to  his  own  property,  and  did  not  charge 
that  the  neglect  of  the  persons  on  board  the  vessels  was 
imputable  to  the  defendant 

In  regard  to  the  first  point,  we  are  bound  to  adhere  to 
the  views  expressed  by  this  Court  at  Oeneral  Term,  when 
the  case  was  formerly  before  it,  (1  Bosw.,  357,)  which 
limited  the  degree  of  care  required  to  that  which  was 
stated  in  the  charge  on  the  present  trial.  (Story  on  Bail- 
ments, ^  130.)  Those  views  were  not  disapproved  of  by  the 
appellate  Oourt,  {Moore  v.  WesterveU,  21  N.  Y.  B.,  105,) 
which  has  since  and  lately  thrown  considerable  doubt  upon 
the  existence  of  any  practical  distinction  between  ordinary 
and  extraordinary  care  in  regard  to  bailees  for  hire,  as  in 
the  case  of  common  carriers,  in  the  ease  of  Wells  v.  N.  7. 
Central  B.  K  Co.,  (24  N.  Y.  B.,  181,  decided  at  their  last 
term,)  pronouncing  it  'MUusory  and  impracticable." 

The  request  in  regard  to  the  neglect  of  the  master  aud 
crew  does  not  appear  to  me  to  have  been  put  in  a  form 
which  required  a  compliance  with  it.  Omitting  that  part 
of  it  which  relates  to  the  defendant,  which  it  is  conceded 
was  granted,  it  amounted  to  a  request  to  charge,  that  the 
omission  by  such  master  and  crew  to  take  the  necessary 
means  for  the  safety  of  the  vessel,  made  the  defendant 
responsible ;  that  it  clearly  did  not,  if  he  or  any  other 
person  took  the  proper  precautions,  and  if  not  only  they 
but  the  whole  world  omitted  them,  he  clearly  was  liable. 
STeglect  is  negative  conduct,  and  the  defendant's  respon- 
sibility depended  on  the  omission  by  everybody  to  take 
tiie  proper  measures  to  insure  safety,  not  that  of  any  par* 
ticular  individuals.  The  plaintiff  was  entitled  to  have  the 
Jury  instructed,  either  that  the  defendant  was  bound  to 
adopt  such  means,  or  that  the  failure  to  employ  them  by 
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all  the  world  made  him  liable;  for  if  any  one  used  them, 
he  was  entitled  to  the  benefit  of  that  use.  If  the  object 
of  the  request  was,  as  seems  to  be  contended,  that  the 
defendant  did  not  discharge  his  duty  by  leaving  the  ves- 
sel in  the  charge  of  the  captain  and  crew,  as  held  by  the 
Ooort  of  Appeals  in  the  case,  it  should  have  been  made  in 
terms  less  likely  to  be  misunderstood.  But  even  if  negli- 
gence could  be  conceived  to  be  a  positive  act,  the  charge 
that  the  defendant  would  be  responsible,  if  the  loss  was 
caused  by  his  negligence,  seems  to  me  to  cover  the  case. 
The  master  and  crew  were,  as  held  by  the  appellate 
Oourt,  his  agents  under  the  circumstances,  and  he  was 
responsible  for  their  conduct;  their  negligence  was  his. 
If  there  was  any  doubt  that  the  Jury  would  so  understand 
their  relation  and  its  effect,  the  request  should  have  been 
directed  to  that  point  in  less  ambiguous  phraseology; 
because,  as  it  stands,  it  is  that  if  the  neglect  of  such  agents, 
as  one  of  the  alternatives,  caused  the  loss,  the  defendant 
was  responsible ;  and  there  is  no  pretense  of  any  positive 
acts  on  their  part  to  increase  the  danger.  The  defendant 
was  responsible,  if  at  all,  for  the  neglect  of  the  whole 
world,  including  himself,  and  not  for  that  of  any  particu- 
lar individuals.  The  third  request  equally  falls  short  of 
the  requisite  exactness  to  reach  the  end  proposed,  if  it 
were  that  now  contended  for;  it  was  '^that  the  Sheriff  was 
''responsible  foi[  the  negligence  of  the  master  and  crew." 
The  learned  Judge  instructed  the  Jury,  that  if  the 
defendant  did  not  take  the  degree  of  care  which  the  Judge 
had  indicated,  and  the  injury  was  caused  by  such  negli- 
gence, the  plaintiff  was  entitled  to  a  verdict.  How  mere 
negligence  of  the  agents  was  to  make  the  liability  of  their 
principal,  arising  from  his  own  want  of  care,  greater  or 
less,  I  cannot  discover.  The  learned  Judge  even  went  so 
fisur  as  to  charge  that  the  defendant  '*  was  bound  to  put  on 
board  such  mm  as  would  pump  her  out  and  keep  her  in  a 
condition  to  insure  the  safety  of  the  ea/rgoi^  thus  fully 
defining  his  obligation. 
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The  verdict  should,  theiefore,  not  be  inteifeied  with  by 
leaaon  of  any  improper  refoBals  to  charge. 

But  it  is  said  the  yerdict  of  the  Jury,  eyeiQ  if  the  cliarge 
was  correct,  was  contrary  to  the  evidence,  or  the  weight 
of  it,  and  that  the  defendant  atterly  failed  to  discharge 
any  obligation  incumbent  upon  him  i  and  that  is  based 
principally  upon  the  ground  that  nothing  was  done  by  any 
one,  to  save  either  vessel  or  cargo. 

Gnie  liability  of  the  defendant^  turns  generally  upon  the 
question,  whether  he  kept  the  cargo,  which  is  the  solgeot 
matter  of  the  action,  "  in  a  secure  plaoe,"  within  the  mean- 
ing of  the  215th  section  of  the  Code,  as  well  as  diacfaarged 
his  duty  as  a  bailee  for  hire  and  puUic  offioMr  charged 
with  the  possession  of  the  goods  sdased  by  him  as  Sheriff. 
The  highest  Court  of  this  State,  in  passing  upon  a  former 
judgment  in  this  action,  held,  tibat  the  defendant  was  not 
necessarily  bound  to  remove  the  cargo  out  of  the  vessel, 
unless  it  was  unsafe  thero,  {Moore  v.  We$tervdt,  21  N*  Y. 
B.,  105,)  but  he  was  bound  to  take  a  oert^  degree  of  eaae 
in  protecting  and  securing  it  while  in  his  custody  on  board 
of  such  vessel,  what  that  degree  of  eare  was,  was  not 
abjudicated. 

Being  thus  bound  to  see  that  the  place  ci  deposit  wss 
in  itself  safe,  if  it  floated,  he  was  bound  to  see  that  it 
was  properly  moored,  secured  and  fastmed,  against  aH 
ordinary  perils  of  winds  and  waves,  and  if  necessary,  pro- 
tected against  any  storm  or  gale,  after  it  arose,  by  every 
means  within  his  r^ach,  which  a  prudent  man  would  nse 
for  the  purpose,  either  by  removing  the  vessel  to  another 
place,  or  otherwise.  Oomplaint  is  made,  in  tl^  oaae,  first, 
of  the  charaotw,  condition  and  fastenings  of  the  vessel 
itself^  and  its  exposuro  to  storms  coming  from  the  quarter 
from  whwce  thM  winch  sunk  her  did ;  and,  secondly^  of 
the  neglect  to  diange  her  position  after  tiie  storm  com- 
menced. Of  course,  if  the  storm  was  of  a  kind  and  fiom 
a  quarter,  which  provious  experience  had  taught  might  be 
expected,  and  the  position  of  the  vessel  was  sooh  as  not 
only  to  expose  it  to  such  storm,  but  also  to  provent  its 
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-withdrawal  after  (he  storm  had  begaD»  the  d^ndant 
would  have  been  guilty  of  neglect  in  leaving  it  in  that 
position.  Or  if  the  condition  of  the  vesBel,  as  to  its  lading 
or  leaking,  was  such  that  it  could  not  resist  Uie  force  of 
fbe  storm  as  well  as  if  it  had  been  lightened  or  pumped, 
or  the  leaks  stopped,  and  the  defendant  neglected  to  use 
any  proper  measures  to  produce  those  remits,  and  such 
neglect  made  her  more  easily  a  prey  to  the  storm ;  or  if, 
after  the  commencement  of  the  storm,  he  could  haire 
caused  anything  to  be  done  to  protect  such  vessel  from  itB 
violence,  by  removing  it,  or  increasing  its  fastenings,  or 
otherwise,  and  did  not  do  so,  he  was  equally  negligent. 
Upon  these  points  it  may  th^*efore  be  necessary  to  examine 
the  evidence ;  but  the  defendant  would  not  be  liable  if  the 
storm  was  one  of  a  violence  so  unusual  as  not  to  have  be^i 
reasonably  expected ;  or  if  it  was  impossible  to  remove 
the  vessel  to  a  place  where  she  would  not  be  as  much 
exposed  to  storms  of  equal  violence  from  another  quarter ; 
or  if  she  was  so  situated  as  to  be  incapable  of  being  with- 
drawn from  the  effects  of  a  storm  of  ordinary  violence 
from  the  same  quarter,  after  it  had  commenced ;  or  if  she 
was  so  kept  clear  by  pumping  as  that  her  cargo  or  any 
leak  did  not  increase  her  danger  or  render  her  unmanage* 
able,  and  nothing  could  have  been  done  within  a  rea- 
sonable time  after  the  storm  commenced,  by  removing  the 
vessel  out  of  its  reach,  or  increasing  her  fSastenings,  to 
isave  her.  • 

Both  parties,  in  this  case,  seem  to  have  been  willing  to 
trust  the  case  to  the  Jury,  upon  the  general  charge  of 
the  Court,  as  to  the  degree  of  care  to  be  exercised  by  the 
defendant ;  the  state  of  affiiirs  in  which  be  would  be  bound 
to  remove  the  cargo  in  question,  or  put  men  on  board  to 
pump  the  vessel  out  and  keep  her  in  a  condition  to  insure 
its  safety.  There  was  no  request  for  specific  instructions 
as  to  the  character  of  the  storms  against  which  provision 
was  to  be  made,  or  the  nature  of  such  provision,  or  the 
duty  of  the  defendant  in  regard  to  removing  or  protecting 
the  vessel  after  the  storm  had  begun ;  so  that  it  was  left 
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entirely  to  the  Jury's  discretion  to  determine,  according  to 
their  uninstructed  views  of  the  defendant's  dnty,  whether 
he  had  performed  it  or  not.  The  plaintiff,  after  making 
that  experiment,  cannot  now,  in  fairness,  ask,  upon  a  criti- 
cal examination  of  the  evidence,  that  such  verdict  should 
be  set  aside,  merely  because  the  Oourt  may  take  a  different 
view  of  the  defendant's  conduct. 

It  certainly  cannot  be  denied  that  the  agents  of  the 
defendant  did  not  seem  to  have  had  a  very  dear  idea  ttM 
he  was  responsible  for  anything  except  for  the  safe  keep- 
ing of  the  coal,  or  if  he  chose  to  make  the  vessel  in  which 
it  was,  his  place  of  deposit,  was  bound  to  do  anything  to 
protect  it  against  winds  and  waves  or  other  accidents,  nor 
that  the  defendant  took  any  additional  precautions  against 
them.  But  this  is  wholly  immaterial,  if  nothing  could 
have  been  done  to  save  the  vessel.  It  is  true,  an  omission 
to  make  an  attempt  to  do,  what  to  an  unlearned  mind  may 
seem  likely  to  accomplish  an  end,  may  have  its  weight  with 
an  equally  unlearned  Jury ;  but  when  experts  pronounce 
such  efforts  futile,  we  are  bound  to  yield  to  their  judgment 
The  Jury  in  this  case  must  have  been  satisfied  that  nothing 
could  have  been  done  to  save  the  vessel,  even  by  an  owner 
stimulated  by  the  fear  of  loss,  and  therefore  the  reason 
why  nothing  was  done  was  immaterial.  It  would  be 
unprofitable,  therefore,  to  enter  into  speculations  of  possi- 
bilities, when  we  have  realities  before  us. 

So,  too,  the  heavy  lading  and  leak  of  the  vessel,  if,  as 
it  would  appear  by  the  testimony,  they  prevented  it  from 
being  safely  removed  to  a  place  of  inciter,  or  increased 
the  peril  of  that  removal,  might  be  a  reason  why  the 
defendant  should  not  have  left  it  in  a  place  of  danger ; 
but  the  testimony  shows  that  human  foresight  could  not 
determine  from  what  quarter  the  danger  would  come,  and 
the  probabilities  were  thait  it  would  come  from  a  quarter 
against  a  gale  from  which  the  pier  was  a  shelter.  Against 
the  leak,  which  was  not  formidable  before  the  gale,  protec- 
tion was  given  by  the  use  of  the  pumps.  It  is  true,  the 
defendant  might  have  exercised  greater  care  in  taking  out 
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the  excessive  part  of  the  cargo,  before  the  storm,  if  he  had 
had  any  reason  to  anticipate  it,  but  the  Jury  had  a  right 
to  determine  that  storms  did  not  occur  with  such  certainty, 
as,  in  yiew  of  the  reasons  sanctioned  by  the  Oonrt  of 
Appeals  for  retaining  the  same  depository,  should  call  upon 
him  to  make  the  change;  and  the  Jury  has  determined  he 
did  all  a  prudent  man  was  likely  to  do  in  his  own  case. 

The  defendant  having  made  out  a  prima  facie  case  of 
destruction  by  overpowering  and  not  to  be  expected  force, 
it  lay  with  the  plaintiff  to  show  that  something  could 
have  been  done  when  the  attack  came,  to  resist  it,  or  rescue 
the  vessel  from  it;  the  evidence  in  this  case,  certainly  does 
not  go  to  that  extent.  The  Oourt  is  not  at  liberty  to  con- 
jecture she  might  have  been  saved  by  going  round  the 
pier  or  across  the  slip.  The  Jury,  with  perhaps  equal  if 
not  greater  experience,  have  determined  she  could  not,  by 
deciding  that  a  prudent  man  would  not  have  tried  it ;  and 
it  would  be  improper  for  us  to  say,  in  the  face  of  the  evi- 
dence of  the  violence  of  the  storm,  they  were  wrong.  The 
Oourt  would  not  have  been  warranted  in  instructing  the 
Jury  that  the  defendant  was  bound  to  have  made  the 
attempt  in  the  absence  of  all  evidence  that  the  expected 
action  was  feasible:  what  there  is  goes  to  prove  it  was  not. 

Without  undertaking  to  say  that  the  evidence  estab- 
lishes that  the  defendant  did  all  that  a  prudent  man  would 
have  done,  to  provide  for  contingencies  in  case  anything 
could  have  been  done,  we  merely  mean  to  hold  that  there 
was  no  such  overpowering  evidence  that  anything  should 
have  been  done  beyond  the  measures  taken  to  secure  the 
vessel,  in  the  first  place,  or  after  the  wind  commenced  to 
increase,  or  that  anything  could  have  been  done  to  save 
her  when  the  storm  had  grown  to  a  gale,  as  to  warrant  our 
setting  aside  the  verdict  for  that  reason. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  accordingly.* 

*  Oa  appeal  to  the  Conrt  of  Appeals  the  Jadipnent  was  afllrmed,  85  How.  Pr^  917. 
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Oharles  Malloby  et  a2«,  Plaintiffs  and  Beapandents, 
V.  BiOHABD  F.  Pebeins  et  al.j  Defendants  and  Appel- 
lants. 

1.  In  order  to  exclude  a  qaestioa  'which  edit  fbr  the  opinioD  of  a  witncai,  hi 
the  reason  that  he  haa  not  been  shown  competent  as  an  expert^  mth  reirai 
most  be  specified  in  the  objection.  A  general  ol^tion  is  properlj  oier- 
ruled. 

2.  Declarations  or  admissions  in  respect  to  the  stowage  of  a  cargo,  made  hj 
a  stevedore  while  employed  bj  the  owner  of  the  cargo  to  sfeow  it^  are  DOt 
admissible  in  OTidenoe  against  the  owner. 

3.  The  testimony  of  a  witness  as  to  a  matter  of  fkct  is  not  affected  by  prooC 
that  he  was  a  public  officer  required  by  law  to  make  a  record  of  the  &ct8 
in  question ;  and  that  such  record,  as  originally  made  by  him,  did  not 
include  a  statement  contained  in  his  oral  testimony.  Hence,  proof  of  thp 
alteration  of  the  record  by  subeeqnent  insertion  of  saoh  statement  is  inadr 
missible  to  contradict  his  oral  testimony. 

(Before  MoHciuir,  Bobiriboic  and  MoNgLL,  J,  J.) 
Heard,  October  7;  decided,  November  29,  1862. 

This  action  was  brought  by  Charles  Malloiy,  Oharies 
H.  Mallory,  David  D.  Mallory  and  Oeorgie  W.  Mallory 
against  Bichard  F.  Perkins  and  Oharles  Stem,  to  recover 
for  freight  for  the  transportation  of  some  casks  of  wine 
and  brandy  on  a  voyage  from  San  Francisco  to  New  York. 
The  defense  was  the  loss  of  the  contents  of  two  of  sach 
casks  of  wine,  by  leakage  produced  by  improper  stowage, 
and  not  by  dangers  of  the  seas. 

The  cause  was  tried  before  Mr.  Justice  WooimiTFF  and 
a  Jury,  on  the  19th  of  December,  1861. 

On  the  trial,  the  delivery  of  the  casks  shipped,  to  the 
defendants,  was  admitted,  and  before  any  proof  was  given 
of  their  good  order  or  condition,  a  motion  was  made  by 
the  defendants  to  dismiss  the  complaint,  because  no  sudi 
proof  had  been  given.  Evidence  was  snbseqn^itly  intro- 
duced of  their  eondition  and  the  cause  of  the  leakage. 

The  master  of  the  vessel  was  examined  as  a  witness  for 
the  plaintiffs.  He  testified,  without  objection,  that  the 
casks  in  question  were  "  well  and  properly  stowed,"  and 
were  "not  disturbed,  removed  or  displaced  after  they 
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**werb"  ido  stowed;  and  that  he  liad  been  a  shipmaster 
MTeu  yearsi  and  sailed  as  madner  sixteen.  He  was  oross- 
examined  as  to  their  mode  of  stowage,  the  weather  on  the 
Toyage,  and  tibeir  mode  of  deliy^y.  Several  qoestions 
were  also  pat  to  Mm  on  his  erossHexam'ination,  as  to  his 
OfHniim  hi  regard  to  different  modes  of  stowage,  and  the 
j^per  one,  in  reference  to  which  he  said  that  the  safety 
de|>eiided  on  the  strength  of  the  casks.  He  was  then 
asked  the  following  questions  on  his  redirect  examination: 
"  If  wine  casks  are  damaged  in  stowing  tliem  four  deep, 
''what  would  that  indicate  in  refxence  to  the  qaality  of 
**the  casks  ?"  and  '^  If  cades  take  damage  by  so  filMng  the 
"  slnp,  what  does  that  indicate  in  reference  to  the  fitness 
*^ox  quality  of  the  cask  1"  l%ese  questions  were  objected 
to  generidlyt  bat  admitted  under  exception* 

One  of  the  defendants  (St^ai)  bdng  under  examination 
as  a  witness  on  their  behalf,  was  asked,  what  was  said 
by  hun  to  the  stevedore  who  was  stowing  them,  in  refer- 
ence to  the  casks  in  quesrtion,  at  the  time  they  were  put 
on  beard ;  and  by  such  stevedore  to  him  ?  and,  also,  in 
what  manner  he  called  the  attention  of  sudi  stevedore  to 
sach  casks,  and  what  he  said  to  him  ?  all  of  which  ques- 
tiens  were  excluded,  under  an  exiception. 

The  defendants'  counsel  read  m  evidence  a  copy  of  a 
survey  made  by  one  of  the  wardens  of  the  port  of  New 
York,  (Huteblnson,)  on  such  vessel,  and  reduced  to  writing, 
dated  on  the  18th  of  December,  1861.  Tlus  stated,  among 
other  thin^,  that^  on  the  20th  of  Eebruary,  1861,  he  ^'  sin> 
*^  Tcyed  the  cargo  on  boards  of  tim  vessel,  ground  tier,  and 
"^fiemnd  stowage  good  and  dunnage  am^ple.  •  •  •  • 
**  Found  P^kins  &  Stem's  cask  nesar  empty,  by  leaks  at 
«•  dumes,  eaused  by  being  crushed  on  the  bed,  by  pressmre 
^'  of  cargo ;  same  mark,  one  cask  a  little  out,  from  same 
"  cause ;  this  cask  had  settied  so  much  on  the  bed,  that 
'^the  board  on  wMoh  tiie  bed  rested  had  flattened  the 
^  bilge ;  K>  Y«  one  cask»  part  out,  leaking  at  chime."  At 
the  end  of  tlie  oi^fy  sarvey  were,  two  lines,  as  follows : 
^'  All  the  casks  that  were  leaky  were  weak,  and  hoops 
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"slack  and  not  sufficient  to  bear  the  pressure."  As  to 
those  two  lines  the  production  of  the  original  entry  was 
required. 

Hutchinson,  the  warden  who  made  the  survey,  was 
examined  as  a  witness  by  the  plaintiffs,  and  testified  as  to 
the  condition  of  the  casks  in  question,  without  the  aid  of 
the  survey.  After  he  had  left  the  stand,  he  was  recalled 
by  the  defendants'  counsel,  and  the  original  report  of  his 
survey  shown  to  and  identified  by  him,  and  he  testified 
that  the  last  two  lines  were  written  by  him,  and  his  best 
impression  was  that  he  wrote  them  when  he  wrote  and 
signed  his  report ;  and  the  entire  report,  including  those 
two  lines,  was  made  by  him,  *<as  one  transaction,  and 
"  without  any  intimation  or  dictation  by  any  one.'*  Upon 
which  the  defendants^  counsel  read  the  original  report. 

The  defendant.  Stern,  bemg  recalled,  the  following  ques- 
tion was  put  to  him,  and  excluded:  *' Did  you,  after  the 
*'  delivery  to  you  of  these  twenty-two  casks,  go  to  the  port 
"  wardens'  office  and  examine  their  entries  ?" 

The  defendant,  Stern,  testified  that  neither  of  the  casks 
was  weak  or  inferior.  A  cooper  who  cut  up  the  empty 
one,  testified  that  it  was  strong.  The  warden  testified 
that  they  were  insufficient.  The  master  of  the  vessel  tes- 
tified that  they  must  have  been  so  to  have  been  injured 
by  the  pressure.  And  another  witness  thought  they  looked 
in  good  condition  when  put  on  board. 

The  Judge  charged  the  Jury,  that  if  the  damage  to  the 
casks  was  owing  to  want  of  proper  strength  in  them  to 
endure  the  ordinary  pressure  to  which  casks  are  subject  on 
such  a  voyage,  liable  to  encounter  the  gales  which  had 
been  spoken  of  by  the  master  of  the  vessel,  as  having  been 
met  with  on  the  voyage,  the  plaintiffs  were  not  responsible 
for  the  loss  of  the  wine. 

The  Jury  found  a  verdict  for  the  plaintiffs  for  the  full 
amount  of  the  freight  claimed  by  them,  and  judgment 
was  entered  thereon.  An  application  was  made  for  a  new 
trial,  at  Special  Term,  which  was  denied ;  from  the  order 
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denying  which,  as  well  as  from  the  judgment,  the  present 
appeal  is  now  taken. 

James  JSschwege^  for  defendants,  appellants. 

I.  The  Ooort  erred  in  denying  the  motion  made  by  the 
defendants  to  dismiss  thcr  complaint. 

n.  The  Oourt  erred  in  admitting  the  conclusions  of  the 
master.  1.  It  does  not  appear  that  he  is  an  expert.  2. 
The  opinion  which  he  gives  is  not  based  upon  facts,  but 
upon  inference.  3.  It  was  the  exclusive  province  of  the 
Jury  to  draw  the  conclusion  from  the  alleged  good  stow- 
age and  established  damage,  and  not  of  the  witness,  the 
spffidency  of  the  casks  being  the  very  point  in  issue.  (1 
Phillips  on  Ev.,  [1859,]  p.  779,  and  cases  cited,  note  2 ;  Id., 
pp.  781,  784 ;  Taylor  v.  Monnot,  4  Buer,  121 :  Bamadge  v. 
Byan,  9  Bing.,  335.)  4.  The  witness  did  not  state  facts, 
but  his  inferences  and  conclusions  drawn  from  such  alleged 
good  stowage  and  established  damage  to  Hie  casks,  which 
was  improper.  (Best's  Prin.  of  Evl,  384,  ^  344 ;  Paige  v. 
Hazard,  6  Hill,  603 ;  Morehouse  v.  Mathews,  2  Oomst.,  514 ; 
Dewitt  V.  Barley,  5  Seld.,  [9  N.  T.  B.,]  371 ;  Dickinson  v. 
Barber,  9  Mass.  B.,  225.) 

in.  The  Oourt  erred  in  excluding  the  declarations  made 
by  Oooty,  the  stevedore,  to  the  defendant  St^n,  at  the 
time  the  casks  were  being  loaded  on  board  the  vessel. 

Oooty  was  the  agent  of  the  plaintiffs  for  the  purpose  of 
receiving  and  stowing,  as  part  of  the  general  cargo,  the 
casks  in  question. 

And  as  such  it  came  peculiarly  within  the  scoi>e  of  his 
authority  to  receive  or  reject  ca^  as  suflScient  or  insuffi- 
dent. 

And  the  declarations  of  such  agent,  made  within  the 
scope  of  his  authority,  and  part  of  tite  res  gesta,  biud 
the  plaintiffs,  and  are  admissible  as  evidence. 

Such  declarations  are  not  hearsay,  but  original  evidence, 
and  should  have  been  admitted.  (1  Phil,  on  Ev.,  [1859,] 
p.  507 ;  Dunlap's  Pal.  on  Agency,  p.  273,  note  1 ;  Price  v. 
Pawettf  3  Oomst.,  322 ;  American  Fur  Co.  r.  United  States^ 
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2  P^tTeis,  888;  P^biM  v.  Bum^,  2  Eoot,  20;  Matter  t. 
PAe7ji8,  Id.,  150 ;  Miller  v.  iSoueA  Oar.  Ins.  <3o.,  3  MoOocd, 
336 ;  Campbell  v.  Williamson,  2  Bay,  237 ;  Higgins  v.  Solo- 
man,  2  Hall's  Bap.  Ot  Sep.,  482,  487,  488 ;  Mi)OeUer^. 
Hooktr^  4  8eld«,497;  JBftrinf  v.  Clorft,  19  PidL,  22S;  aad 
see  DeMote  y.  Laraway,  14  Wendn  225.) 

IV.  The  Ooatt  ened  in  excl«diBg  the  offer  to  show 
that  die  book  of  the  port  wanleiis,  and  which  had  been 
pot  in  evUenoe,  had  been  ^samiiied  by  Stem.  AMioagh 
a  party  cannot  be  allowed  to  impeach  his  own  witnesses, 
he  may  newrthriess,  prove  on  tiie  merits,  by  independent 
testimony,  the  tratii  of  any  paitknlftr  fact,  in  direot  con- 
tiadiction  to  tk%  testimony  of  the  witoess.  {Thompson  v. 
Ebmdwri,  4  Oomst.,  803.) 

y.  1%6  TBrdiet  is  dearly  against  the  ovidenoe. 

I.  T.  TFiSioffM,  for  plaintiffs,  xaspondents; — 

Oited,  as  to  the  adodssilHlity  of  the  master'a  opinion  of 
the  easks,  Orow^  y.  Kirk,  (3  Dev*,  356,)  Cortis  r.  ZOtff, 
(1  OreeD,  232,)  Stmaige  v.  iiyaa,  (9  Bing.,  333.)  Maiian  t. 
Nsstit,  <1  0.  &  P.,  90;^  Jameson  v.  DrinJcaJd,  (12  Moore,  148, 
157,)  Davis  v.  Mason,  (4  Pick.,  156,  ^seq.)  And  as  to  tiie 
adBidBsibllity  of  the  deetarsftioas  4fi  Oooty,  the  stevedore, 
Oovemor  r.  Barklog^  (4  Hawkas,  20,)  Hoabf  v.  Jwooks^  (2 
Oar.  &  P.,  616.) 

Bt  ths  Oocnn?— BOBHBrrgQK,  J.  The  ovidoDce  of  the 
condition  of  the  casks  in  question  being  snbseqnently  sap- 
plied^  caved  any  error  in  r^asing  to  dismiss  the  complaint 
for  wmft  of  it.  (ITierray  v.  Jniah^  6  Oow.,  484,  499.) 

The  objection  to  the  inquiry  made  of  the  master  of  the 
vwsel,  of  his  opinion  of  the  qaality  of  the  damagon  ^casks 
was  also  property  oyerruledv  because  no  groand  was  aped- 
fled  for  it.  Proof  of  tiie.pcobable  strength  of  such  casks, 
in  view  of  tiheir  stowage  and  condition  after  the  voyage 
was  admissible  in  the  oause.  if  l^e  witness  was  incom- 
petent to  give  the  tostim^y,  by  not  being  established  to 
be  an  eipecty  the  objeetaon  uAouid  have  beea  pat  on  Aat 
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groand  i  bedattse  tlie  defect  might/  Tmre  been  remedied  on 
the  spot  {I>oan0  v.  J9<(^,  16  Wend.,  092.)  In  many,  if 
not  all  eases,  flie  natore  or  groand  of  an  objection  to  testi- 
mony shonld  be  stated,  {fackgon  v.  B^tby,  20  Johns.,  357; 
JBkdood  V.  ]Mf€miofft  5  Barb.,  996 ;  Ohio  Jnmrniuw  Ck.  v. 
JSAaoMtem,  5  Mflk»,  290.)  Purties  htfve  no  right  to  lie  by 
nntil  an  appeal  before  disclosing  the  ground  of  their  obf  ec- 
tion.  (WarJ  v.lFMliMy,  8  N.Y.Bv,  [4  Seld.,]  442;  ifif.  a, 
3  San^.,  309 ;  Roherto  v.  €hirtery  28  Barb.,  462;  /Shddonri 
Wood^  2  Boa^.,  267 ;  ITiiira  Bank  of  Sandmokif  v.  Ibrrajf , 
2  Abbotts'  Pr.,  271,  note.)  Where  evidence  is  condition- 
ally  admissible,  parties  should  be  held  to  have  waived  thei 
complianee  with  tke  con^Ktion,  ivlieie  tiiey  do  not  state  a 
non-compliance  with  it  as  a  ground  of  objectioii.  IRie 
right  of  olglsetlng  is  not  ^ren  with  a  view  of  laying  a  trap 
fbr  am  adversary,  bat  ^laUing  a  party  to  exclude  all  but 
the  best  evidence,  if  it  can  be  had. 

Thifl  view  renders  it  unnecessary  todiscuss  flie  qnestfons, 
whether  the  master  of  a  vessel,  who  has  had  seven  years' 
eicperience,  is  a  judge  of  tlie  strength  of  casks,  or  whether 
the  prior  interrogation  of  him  by  the  objecting  party,  in 
reference  to  similar  matters,  is  an  admission  of  his  com- 

P!0tanQr«' 

The  oottvenatiim  between  the  stevedoise  and  one  of  the 
defendants  (Stem)  was  also  properly  excluded ;  the  steve- 
dore may  have  been  the  owneis'  agent  to  stow  the  cargo, 
but  this  would  not  give  him  authority  to  admit  away  his 
li^ts,  even  in  reipard  to  such  stowage;  and  if  it  was 
intended  to  prove  any  notice  of  anytiiing  pecnliar  abont 
the  CBfllcs,*  wliich  required  more  toare  in  ibeir  stowsi^,  the' 
qnestion  was  not  sufficiently  pointed. 

It  is  difficult  to  understand  for  what  purpose  the 
condition  of  the  entries  in  the  port  wardens'  office,  in 
xdation  to  the  cargo  in  question,  was  introduced.  The 
defendant  hims^  introdneed  a  copy  of  the  survey  in  evi- 
dence, reserving  the  right  of  producing  the  original  as  to 
the  last  tw»Mnes.  Benest  attenqpted  to  pro ve by  Huteh^ 
iMon  Hiafr  tkoee  two  lines  weie  added  after  Ihe  «U]*r^ 
Bosw.— YoL.  DC      78 
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was  made  ont  I  am  at  a  loss  to  nDdeistand  how  the 
addition  of  such  statement  after  a  prioir  admission  of  it, 
affected  the  witnesses'  testimony.  He  did  not  testify  by 
the  survey,  bat  independently  of  it ;  his  omission  in  mak- 
ing a  memorandum,  therefore,  of  a  fact,  would  not  shake 
his  oral  testimony  of  its  oceurrenoe,  and  stiU  l^ss  would 
tend  to  disprove  it. 

Tbe  weight  of  testimony  was  i^gainst  the  ability  of  the 
casks  to  resist  the  pressure  and  straining,  incid^it  to 
a  voyi^e.  The  examining  port  warden  and  the  master 
thought  they  were  unable  to  do  so.  The  defendant  Stem, 
and  the  cooper,  thought  they  were  strong,  but  how  strong 
did  not  appear,  and  another  .witness  thought  that  they 
looked  in  good  condition  when  put  on  board.  The  verdict 
of  the  Jury  on  that  question  ought  not  to  be  disturbed. 

The  judgment  and  order  denying  a  new  trial  should  be 
affirmed  with  costs. 

Judgment  accordingly. 


Augustus  B.  Thhbiott  ei  ol.,  Pliuntifb  and  Bespondents, 
V.  Airroiao  Bagiou,  Itefendlmt  and  Appdlant. 

I.  Tradesmen  who  sell  goods  to  a  wife  upon  her  husband's  account^  aftsr 
notice  from  him  not  to  do  so,  cannot  recover  from  him  therefor,  unless  they 
■how  a  subsequent  promise  by  him  to  pay,  or  that  the  goods  sold  were 
neoessary  and  suitable  to  her  condition  in  life^  and  that  she  was  not  other- 
wise ptoTided  for  bj  her  husband. 

2»  If  the  husband  has  given  such  notice^  the  burden  of  proof  2s  iqxMi  the 
plaintiffs,  to  show  that  the  goods  sold  were  necessary  and  not  provided  by 
the  husband. 

(Before  MoiroHnEr,  Robertson  and  Moitill,  J.  J.) 
Heard,  October  7;  decided,  November  29, 1862. 

Tms  was  an  a]^;>^  £^oi  a  judgment  lecoyeied  by  tlie 
plaintiffii. 

The  action  was  bronght  by  Augustus  B.  Thetiott  and 
Ohaunoey  D.  Hurd,  assignees  of  John  Beck  and  William 
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Beck,  to  recover  for  goods  sold  to  the  wife  of  the  defend- 
ant, after  having  been  notified  not  to  sell  to  her  on  the 
account  of  the  defendant. 

The  goods  were  sold  in  1857,  and  consisted  of  articles 
of  female  apparel,  amounting  to  $228.13. 

The  cause  was  tried  before  Mr.  Justice  Mokobief  and  a 
Jury,  on  the  19th  of  March,  1862. 

Beed,  the  plaintiffs^  witness,  testified  that  he  presented 
the  Mil  to  the  defendant  in  1858 ;  that  he  looked  at  it  and 
said,  "  In  two  jeaxB  I  will  pay  that.**  .This  was  after- 
wards repeated.  The  plaintiflS^  gave  evidence,  which  was 
admitted  without  objection,  that  Mr.  Beck  (plaintiffs' 
assignor)  told  witness  that  defendant  had  directed  the 
goods  to  be  sent. 

The  defendant  testified,  on  his  own  behalf,  that  upon 
the  occasion  of  paying  a  bill  to  Beck  &  Oo.,  in  April, 
1867,  he  told  them  it  was  the  last  money  he  should  pay 
-  them,  and  that  he  did  not  want  them  to  trust  his  wife 
more.  Subsequently,  he  says,  he  went  to  Becks'  store, 
and  told  them  he  would  not  pay  any  more  bills ;  he  said : 
**  If  you  like  to  give  Mrs.  ibagioli  goods,  give  them  to 
her,  but  not  on  my  account."  He  denied  that  he  made 
the  promise  to  pay,  testified  to  by  Beed,  and  said  that 
for  the  last  tea  years  he  had  provided  his  wife  with  all 
things  necessary  for  her. 

The  defendant  was  asked  whether,  prior  to  the  date  of 
the  bill  in  suit,  he  furnished  his  wife  with  the  necessary 
articles  requinte  for  her'  comfort  in  her  station  of  lii'e. 
The  question  was  objected  to,  and  excluded  by  the  Oourt 
The  defendant  excepted. 

Ttv9  defendant's  counsel  reqisested  the  Oourt  to  charge 
the  Jury :  1st.  That  if  the  articles  in  question  were  sold 
to  the  wife,  after  notice  by  defendant  not  to  trust  the  wife 
on  his  account,  the  plaintiffs  cannot  recover,  unless  the 
defendant  subsequently  promised  to  pay  for  t^m ;  and, 
2d*  That  the  burden  of  proof  whether  the  defendant  did 
or  did  not  furnish  his  wife  mth  articles  suitable  to  her 
condition  in  life,  was  upon  the  plajntifb.     The  Judge 
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xefiued  to  diarge  either  of  these  propoeitioos,  and  the 
defeodaut  excepted. 

The  Judge  put  the  case  to  the  Jary  m  two  aspects:  Ist 
The  goods  being  sdd  and  ddivered  to  Mfs.  Bagioli,  md 
the  bill  beiug  aftenraids  piesaited  to  the  defendant, 
whetb^  ot  not  he  promised  to  pay  tJhe  amoant  of  it. 
2d.  Wliether  the  goods  were  neeessaiy  and  snitable  to 
tiie  condition  in  Ufe  in  which  Mnu  Bagioli  lived. 

An  exception  was  also  taken  to  a  part  of  the  cfaaige, 
whieh  win  f^^^ear  in  the  opinion  of  the  Oonrt^ 

The  Jury  loond  for  the  ^ainti&« 

SUfiben  B.  Cushing^  for  defendant^  ai^Uant ; — 

Cited  2  Kent  Com.,  146,  9th  ed.,  p.  134;  Eih&rmgUm 
T.  Pa/rrai^  (1  Srik.,  118;  2  Lord  fiaym.,  1006;)  Mamagme  v. 
Beneiioi^  (3  Bam.  ft  Oresa.,  631,)  Blawer$  v.  S^rtewuU,  (4 
Den.,  4d j  Smam  v.  TmlOe,  (20  Eng.  L.  ft.  £q^  34^, 
CSaacy,  23. 

&  JB.  J7.  Jnddht  for  plainti&,  xeapondenta; — 

Oited 4  Wend.,  466 ;  4 Barb., 222;  Bae. Abr., TLL Baron 
and  Fenme,  let.  H ;  1  Campb.,  120^  5  Seld^  207 ;  JBihet- 
mgUm  v.  Pmrrot,  (Salk.,  U8;)  2  Smith's  Lsadii^  Oases, 
279;  28  Law  Lib.;  Notes  Uk  Seai^tkY.  BemAUt;  JSofefcT. 
Jfilss,  (2  Oonn.,  638 ;)  2  Halsted,  142 ;  2  Strange,  1214. 

B7THbOot7B9P— MoNBiiL,  J.  I  think  the  Icamod  Jus- 
tice eiced.  In  lefnaing  to  dbarge,  aa  veq;aested  in  the  two 
propositions  submitted  by  the  defendant's  connseL  Tbe 
defendant,  the  husband  of  Mrs.  Bagk^  had  given  notice 
to  thelfessEs.  Bedcs  not  to  seU  1^  wife  any  more  goods  on 
his  aeeoonL  Of  thia  there  was  no  dispate.  The  noties 
was  given  befcne  the  goods  weie  sold,  and  the  sale  was 
Huude  by  the  Seeks,  with  fall  knowledge  that  tira  detfendr 
ant  would  not  be  lesponaible,  unless  they  could  obtain  a 
fiubsequettt  iHroHdse  to  pay^  or  be  able  to  Make  it  i^^pear 
that  the  artides  ftumished  weie  neceasafy  and  aoiti^le  to 
ker  oonditiDn  ia  life^  a|id  tiiat  Am  waa  not  otherwise  pro* 
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Tided  f€»r  by  her  husband.  The  husband  is  bound  to 
jMovide  kk  wife  witii  necessaries,  suitable  to  her  situation 
aad  hfe  eondition  in  fife.  He  is  bound  by  her  contracts, 
for  ordinary  purchases,  from  a  presumed  assent  on  his 
IMTt ;  but  if  his  diss^it  be  previously  made  known,  the 
presumption  of  his  assent  is  rebutted,  and  he  is  not  liable, 
unless  the  seller  shows  the  absolute  necessity  of  the  pur- 
chase, for  her  oom&xrt  {Etheringtan  v.  Piirrot^  1  Salk.,  118; 
Ld.  Baym.,  1006.)  This  doctrine  is  fully  recognized  in 
this  country,  and  is  bdieved  to  be  founded  on  principles 
of  justice.  (2  Kent  Oom.,  146, 9th  ed.,  p.  134 ;  Kottr.  Cam- 
«tooft,  8  Wend.,  644.)  Hence,  the  Jury  should  have  been 
told  that  if  they  believed  the  defendant  had  given  noUce 
not  to  sell  to  h^  wife  on  his  account,  they  must,  to  entitle 
the  plaintlffls  to  a  verdict,  find,  either  that  the  defendant 
had  promised  to  pay,  or  that « the  goods  were  absolutely 
necessary  for  her  comfort  So  far  from  this,  the  learned 
Justice  had  previously  excluded  the  inquiry  of  the  defend- 
ant, whether  he  did  not  furnish  his  wife  with  the  necessary 
articles,  requisite  for  her  comfort,  and  no  evidence  was 
given  or  offered  by  the  plaintiffs,  that  the  goods  in  ques- 
tion were  necessary. 

The  Judge  did,  however,  charge,  that  if  they  did  not 
find  the  promise  to  pay,  and  found  that  the  defendant  had 
given  the  notice  not  to  trust  his  wife,  then  they  were  to 
inquire  whether  the  goods  were  suitable  and  necessary  to 
the  condition  in  life  in  which  Mrs.  Bagioli  lived.  **Becausef'* 
says  the  learned  Justice,  ^*  U  does  not  appear  that  the  defend 
*^ant  furnished  his  wife  with  any  articles  for  her  useJ** 
And  if  they  found  they  were  suitable  and  necessary,  the 
defendant  was  liable,  although  he  had  not  prdmised,  and 
had  made  his  dissent  previously  known. 

The  theory  of  the  charge  was  that  the  defendant  would 
be  liable,  although  he  had  given  the  notice,  if  the  Jury 
believed  the  articles  were  necessary,  and  that  the  defend- 
ant must  show  that  they  were  not  necessary,  and  not  the 
plaintifb  that  they  were.  There  was  no  evidence  firom 
which  the  Jury  could  determine  the  suitableness  of  the 


1 


S82        OASES  m  THE  SUPEBIOB  OOUBT. 

Theiiott  e<«2.  Y.  BagioH. 

goods  to  the  condition  in  life  of  Mrs.  BagiolL  The  plain- 
tifb  had  proved  nothing  on  that  subject^  and  the  defendr 
ant  was  not  permitted  to  disprove  it.  A  eoncnrrence  by 
the  Jnry  that  the  articles  were  necessary,  would  have  bem, 
not  only  unsupported  by  evidence,  bat  dearly  against  tibe 
evidence. 

As  the  case  stood  at  the  close  of  the  evidence,  I  think 
the  defendant  was  entitled  to  a  verdict  But  the  view  I 
have  taken  of  the  other  questions  renders  it  unnecessary 
for  me  to  say  whether  the  motion  to  dismiss  the  complamt 
came  too  late. 

I  am  clearly  of  opinion  that  the  learned  Judge  erred, 
both  in  refusing  to  charge  as  requested  by  the  defendant's 
counsel,  and  in  charging,  as  he  did  substantially,  that  the 
burden  of  proof  that  the  articles  were  not  necessary,  was 
on  the  defendant 

For  these  reasons  I  think  the  judgment  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event 

Order  accordingly. 


OASES  OF  PRACTICE 


ABB 


DECISIONS'  IN  SPECIAL  PROCEEDINGS, 

AT  THB 

GENERAL  AND  SPECIAL  TERMS 

AND  ATOHAMBEBa 


GaoBaB  Oastbb,  Plaintiff  and  Appellant,  v.  Fbedbbiob: 

• 

KoBZLEYy  Defendant  and  Bespondent. 

L  It  IS  enendal  to  the  aaSLdtacy  of  an  answer  stating  new  matter  as  a 
defense,  that  it  state  facts  which,  if  true^  will  bar  the  action,  or  so  maoh 
of  it  as  is  attempted  to  be  answered. 

2.  In  an  answer  setting  up  title  or  right  of  possession  to  land,  under  a  sale 
fbr  taxes,  it  is  not  enough  to  allege  that  the  property  was  duly  sold  for 
non-payment  of  a  tax  duly  imposed  according  to  the  statute.  It  is  essen- 
tial to  state  &cts  showing  that  a  tax  was  duly  imposed  on  the  property,  for 
the  non-payment  of  which  the  authorities  might  lawfully  sell  it,  and  that  the 
proof  of  non-payment  required  by  the  statvte  to  authorize  a  sale,  had  been 
made. 

3.  An  answer,  which  is  defective  in  this  respect,  is  not  aided  by  section  161 
of  the  Oode  of  Procedure,  which  authorizes  pleading  a  judgment  or  other 
determination  of  a  Court  or  officer  of  special  jurisdiction,  by  stating  that 
it  was  duly  given  or  made,  without  stating  the  facts  conferring  jurisdic- 
tion. If  the  imposition  of  a  tax  could  be  deeme<f  to  be  within  this  pro- 
yision,  the  answer  should  designate  by  whom  the  tax  was  imposed. 

(Before  all  the  Justices.) 

Heard,  December  7, 1861;  decided,  December  21,  I86L 

This  was  an  appeal  from  an  order  overmling  a  demur- 
xer  to  an  answer. 
The  action  was  brought  to  recover  possesfidon  of  a  lot 
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of  land  in  Eighty-third  gtreet,  in  the  Oity  of  New  Yoik, 
with  damages  for  withholding  possession.. 

The  answer  int«ipoaed«  in  additioa  to  a  genefal  denial, 
two  defenses,  the  purport  of  which  is  safiBciently  stated  in 
the  opinions.  To  these  defenses  the  plaintiff  demurred, 
on  the  ground  that  they  were  insufficient. 

At  Spedai  Term  the  demoner  was  oremiied,  the  Odiirt 
holding  that  it  is  needless  to  set  forth  the  whole  chain  of 
facts  necessary  to  be  proyedj  citing  Oihon  y.  Levy,  (2  Dner, 
180.)  From  ^e  order  entered  on  this  decision,  the  ^ain- 
tiff  appealed. 

John  Timmshend^  ton  the  plaintiff,  i^pellant. 

L  Section  162  of  the  Code  does  not  apply,  and  the  f<n^ 
mer  rule  should  govern. 

n.  An  answer  must  contain,  *  *  ^  a  statement  of  new 
matter  constituting  a  defense.  This  is  imperative,  (JlfjEy- 
ring  v.  JSiiS,  16  K  Y.  B.,  297,)  Mid  the  statement  must  be 
of  all  those  &ots  which  defendant  must  prove  to  defeat  a 
recovery.  {CaUin  v.  Ounter,  1  Du^,  266;  Mcmnvng  v. 
Tyhr,  21  N.  Y.  B.,  fi67.)  TbiBt  tiie  answer  would  eotttle 
the  defendant  to  prove  his  case  on  a  trial,  does  not  make 
)t  sufficient.  (White y.  Spencer,  14 K«  Y.  B.,  [4  Kern.,]  248; 
Yoorhies'  Oode,  227,  /,  229,  a;  Smith  v*  Lodkwood,  13  Barb^ 
209;  Batch  v.  Peet,  23  Id.,  575;  Farringkm  v.  Mmfon,  20 
Wend.,  207.)  1%e  facts  must  be  set  forth,  so  that  the  Oooit 
can  determine  whether  they  constituto  a  defense.  Ally- 
ing that  an  act  was  duly  done,  alleges  no  fact  other  Uum 
the  dcHng.  ''  Ikily  "  expresses  no  feet.  (Graham  v.  MmtAade, 
6  Doer,  617;  Myere  v.  MaOkodo,  14  How.  Pr.,  148.)  All 
the  cases  In  which  the  allegation  that  an  act  was  ^'duly" 
performed  has  been  upheld,  are  cases  where  the  word  was 
mere  surplusaget  and  wheie  the  allegation  would  have 
been  sufficient  without  it,  but,  perhaps,  onoertain.  (JPeopU 
V.  Walker,  23  B«rb.,  304;  Peopk  v.  Bjfder,  12  ST.  Y.  B.,  [2 
Kern.,]  433;  Fowler  v.  N.  Y.  Indemnity  Ins.  Co.,  23  Barb., 
143;  W6odburyv.SachrUkr,2AbhottB'']?T.y40ti;Ser£r.Cai^ 
6  Id.,  482;  Farmers'  Bank  v.  Smpire  Stone  Dress.  Co„lO 
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Abbotts'  PXm  47 ;  i^rmuA  v.  FTtbet  10  Id.,  102 ;  Scramtom  r. 
FantMfrif  Bank  ofB&ohestw,  33  Barb.,  527;  SUiMrt  v.  Beebe, 
28  Barb«,  34.)  Bueh  ^ases  afford  no  ground  for  demurrer ; 
bat  when  the  word  ^^daly"  Is  put  in  lien  of  some  travers- 
able faot  not  stated,  it  is  no  exeose  for  the  omission,  and 
the  pleading  is  demurrable.  {Dayton  v.  Gonnak^  18  Hovr. 
Pr.,  326$  Wliite  v.  Jby,  3  Kern.,  86 ;  CimxOauqm  Co.  Bmfnk 
V.  Whiie,  2  Seld^  236;  Bang$  y.  Mcintosh,  23  Barb.,  591; 
Myers  t.  MaoR^bio,  6  Abbotts'  Pr.,  106 ;  HuJbnrt  v.  Ymnhf, 
13  How.  Pr.,  414;  Chrakam  v,  Machddo,  6  Duer,  517.) 

m.  It  might  be  sufficient  to  state  enough  to  show  juris- 
diction to  «ell,  and  allege  taliter  prooessum  fuit  that  a  lease 
was  made.  Nothing  is  alleged  to  have  occurred  inters 
mediate  the  sale  and  lease,  but  in  the  interim  a  redemption 
notioe  is  to  be  xmblished.  The  lease  is,  by  statute,  con- 
clusive evidence  of  the  regularity  of  the  sale,  but  not  of 
the  Tedemption  notice.  {Doughty  v.  Hope,  3  Denio,  603 ;  1 
Oomst,  79 ;  Van  Alstyne  v.  JErwine,  1  Kern.,  331.) 

IT.  The  lease  might  have  been  duly  made,  and  yet  {tie 
redemption  notice  be  defective.  Suppodng  the  proceed- 
ings all  regular  to  the  lease.  The  lease  is  not  to  become 
absolute  until  a  subsequent  notice  is  given,  the  proof  of 
service  of  such  notice  filed,  and  a  certificate  of  compliance 
with  the  statute  obtained.  (Laws  1841,  ch.  230,  ^^  3,  4,  6, 
7 ;  Laws  1843,  ch.  235,  §  6,  p.  335 ;  Laws  1843,  ch.  230, 
art.  m,  ^^  20,  21,  24,  p.  327 ;  Laws  1853,  ch.  579,  §  3,  p. 
1065 ;  Curtis  V.  FoUett,  15  Barb.,  342.) 

The  pleadings  will  be  taken  to  be  as  strong  as  the  facts 
•win  warrant.  {Cmger  v.  Hudson  B.  JR.  H.  Co.,  2  Kern.,  201.) 

Jf.  Zr.  TownBend,  for  the  defendant,  respondent. 

The  answer  sets  up  facts,  which,  being  admitted  by  the 
demurrer,  show  a  right  of  i)os8ession  In  defendant,  viz. : 
lat.  A  sale  duly  made  in  pursuance  of  the  statute,  by  the 
Mayor,  ftc,  for  a  tax  duly  imposed,  to  defendant's  grantor 
^prior  to  plaintiff's  seizin) ;  2d»  Due  execution  and  delivery 
of  a  lease  on  sacl^  sale,  pursuant  to  the  statute,  to  defend- 
ant's grantor  (prior  to  the  plaintiff's  sdzin);  3d.  '*That 
Bosw.— Vol.  EL        U 
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Garter  Y.  Koedey. 

defendant  had  at  the  time  of  the  action  and  now  has,  a 
leasehold  interest  in  the  premises,  and  a  right  to  possesion 
of  the  same;^'  (Under  this  allegation  alone,  defendant 
might  prove  any  facts  which  wonid  show  any  leasehold 
interest,  or  any  right  to  the  possession) ;  4th.  That  Boss, 
(prior  to  plaintijff's  seirin),  being  in  possesidon  and  hay- 
ing a  leasehold  interest  for  98  years,  leased  the  same  to 
defendant's  assignor  for  15  years.  This  gives  defendant  a 
title  and  a  right  of  possession,  prior  to  plaintiff's  seiiiu. 

Whitb,  J.  In  this  case,  which  is  an  action  of  ejectment 
to  recover  possession  of  a  lot  of  land  in  83d  street,  in  the  Gii; 
of  New  York,  the  defendant  attempts  to  interpose  a  special 
answer  or  plea  of  title  in  himself,  to  the  possession  of  the 
premises,  by  virtue  of  a  lease  for  a  term  of  years  not  yet 
expired,  executed  by  the  Mayor,  Aldermen  and  Oomm<»udty 
of  the  Oity  of  New  York,  upon  a  sale  made  by  them  fiv 
non-payment  of  taxes  duly  imposed  on  said  lot ;  and  which 
lease  and  term  of  yeass  had  come  to  him  by  assigament, 
and  are  now,  and  were,  at  the  commencement  of  the  action, 
owned  by  him.  The  main  allegation  in  the  answer  states, 
that  the  premises  ''were  duly  sold  in  pursuance  of  the 
''  statute  in  such  case  made  and  provided  by  the  Mayor, 
"Aldermen  and  Oommonalty  of  the  City  of  New  York,  to 
one  Arthur  Boss,  for  the  term  of  twenty  years,  for  the 
non-payment  of  a  certain  tax  duly  imposed  thereon,  in 
pursuance  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  that  the  said  Mayor,  Aldermen  and  Oommon- 
''  alty  did,  thereupon,  in  pursuance  of  the  statute  in  such 
"  case  made  and  provided,  and  on  or  about  27th  April, 
''1855,  duly  execute,  acknowledge  and  deliver  to  said 
"  Arthur  Boss,  in  due  form  of  law,  a  lease  of  said  lots,  Nos. 
"14  and  15,  for  the  term  of  twenty  years,  then  next  enso- 
"lug.'*  Then  follows  an  allegation  of  the  assignment  ci 
the  lease  to  the  defendant,  and  that  by  virtue  thereof  he 
possessed  a  leasehold  interest  in  and  to,  and  a  right  to 
the  possession  of,  the  lot  described  in  the  lease,  whidi  is  the 
same  land  m^itioned  in  the  complaint,  &a 


u 
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A  farther  attempted  defense  is  set  np,  stating,  in  snb- 
stoDtiaUy  the  same  terms,  a  second  sale  and  lease,  by  the 
Mayor,  Aldermen  and  Oommonalty,  of  the  same  premises, 
and  a  possession  by  the  defendant,  of  a  leasehold  interest 
fheroundor. 

The  plmitiff  demnrs  to  all  that  part  of  the  answer,  which 
Bets  np  these  pretended  defenses,  on  the  groand  that  they 
eonstitute  neither  a  counterclaim  nor  a  defense. 

We  think  that  the  above  allegations,  contained  in  the 
answer,  show  no  valid  title  to  the  possession  of  the  pre* 
mises.  It  is  not  affirmatively,  and  in  direct  terms,  stated 
in  them,  that  a  tax  had  been  imposed  upon  the  land  in 
question  by  the  proper  authorities,  and  in  the  proper  man- 
ner, setting  all  forth  specifically ;  nor  is  it  stated  that  the 
proof  of  non-payment  of  the  tax,  (which  is  a  preliminary 
required  by  the  statute,)  had  been  made  to  the  officer 
designated  in  that  behalf  by  the  statute ;  all  of  which  alle- 
gations are  necessary  to  show  a  right  in  the  Mayor,  Aiders 
men  and  Oommonalty  to  sell  the  land  and  give  a  lease  of 
it ;  and  there  being,  therefore,  no  right  to  sell  or  to  lease 
shown  to  exist  in  the  Mayor,  Aldermen  and  Commonalty, 
in  this  particular  case,  th^  lease  affords  no  protection  or 
justification  to  the  defendant. 

The  order  made  at  Special  Term  must,  therefore,  be 
reversed,  the  costs  of  the  appeal  to  abide  the  event  of  the 
suit ;  and  the  defendant,  upon  payment  of  the  costs  of 
the  demurrer  at  the  Special  Term,  to  have  leave  to  serve 
an  amended  answer  in  ten  days  after  service  upon  his 
attorney,  of  the  order  to  be  entered  upon  this  decision. 

BoswoBTH,  Oh.  J.  Neither  of  the  defenses  demurred  to 
states  when,  by  whom,  for  what  cause,  or  under  what  sta-> 
tute,  the  alleged  tax  was  *^  imposed  "  on  the  premises  in 
question ;  neither  does  it  state  the  amount  of  the  tax 
imposed,  nor  expressly  aver  that  any  part  of  it  was  unpaid 
at  the  time  of  the  alleged  sale  of  the  said  premises. 

That  such  a  plea  was  bad  on  general  demurrer,  prior  to 
the  OodOi  is  settled  by  the  cases  of  Frary  v.  Dakiih  (7 
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Johns.,  75,)  MwrgmiY.  Dyer,  (10  Id.,  l«l^)Wfmtmy.  MMr 
eU,  (1  Oow.  316,)  Duldn  v.  Huism,  <6  I<L,  220,)  Bowwmi. 
Bmsb,  (Id.,  234,)  Shddon  v.  HofkiM,  (7  Wend.,  43S,)  sund 
Oily  o/BupUo  v.  HoOoway,  (7  K.  Y.  B.,  4»3.) 

It  is  as  essential  to  the  sufficiency  of  an  answer  mito 
the  Code,  stating  new  matt^  as  a  defense,  as  to  that  of  a 
special  plea,  pnor  to  the  Oode,  that  it  state  facts  wfaieh,  if 
true,  wUl  bar  the  action,  or  so  mnch  of  it  as  is  attempted 
to  be  answered. 

The  Code  has  not  introdnced  any  new  definition  of  tte 
irord  faclf  nor  any  new  test  of  the  saffidency  of  new  mat- 
ter which  will  constitute  a  defense. 

Section  161  of  the  Oode  does  notuid  the  ansnwers  in  quo- 
tion.  They  do  not  allege,  not  purport  to  alle^  a  jadg* 
ment  or  other  determinatioQ  of  a  designated  Ooort,  or 
officer  of  special  Jurisdiction.  If  the  imposition  of  a  tax 
upon  real  iHroperty  under  any  statute  of  this  State,  fair  any 
cause,  can,  by  auy  liberal  interpretation  of  language,  be 
regarded  as  a  determination  of  an  officer  or  officers  of  spedal 
jurisdiction  within  the  meaning  of  this  section,  the  answer 
does  not  attempt  to  state  by  whom  the  tax  was  imposed. 

The  parts  of  the  imswer  demurred  to  are,  in  brief,  that 
the  defendant  has  a  right  to  thd  possesmon  of  the  premises 
in  question,  as  assignee  of  a  lease,  of  a  specified  date,  for 
a  term  of  years,  executed  by  the  Mayor,  &g.,  in  pursoanoe 
of  a  sale,  by  them  duly  made  on  a  day  named,  of  the  pie- 
mises  in  question,  for  the  non-payment  of  a  tax  dolj 
imposed  thereon. 

Such  an  answer  is  insufficient ;  it  states  none  of  the  fEUsts 
relied  upon  to  show  that  a  tax  was  duly  imposed  on  the 
property,  f<Nr  the  non-payment  of  which,  the  Mayor,  &c.,  of 
New  York  might  lawfully  sell  it ;  nor,  if  one  had  bees 
imposed,  does  it  ayer  the  further  &cts  essential  to  eveate 
authority  in  that  body  to  advertise  and  sell. 

The  order  appealed  from  must  be  reversed,  and  jud^ 
ment  ordered  for  the  plaintiff;  but  with  liberty  to  tiie 
defendant  to  amend  his  answer,  on  paym^it  of  the  oosti  of 
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the  demtirrers,  prior  to  the  appeal ;  the  jdaintiff 's  costs 
of  the  appeal  to  abide  tiie  event. 


Julius  S.  Giucak,  Plaintiff  and  Bespondent,  r.  Isaac  X 

OuvBB,  Defendant  and  Appelluit. 

It  was  decided  in  this  case,  that  the  fees  of  a  stenographer,  whose  emploj- 
ment  is  directed  by  the  Court,  under  section  256,  of  the  Code  of  Piooe- 
-    dure,  cannot  be  taxed  as  a  disbursement  in  the  cause. 
Heard,  at  Special  Term,  before  Mr.  Justice  Mokill. 
Heard,  in  General  Term,  before  Boswobxs,  CL  J.,  and  Mbvanir, 
Babboto  and  MomEU^  J.  J^  Much  8^  1862^  decided  Mardi  29, 
1862. 

Sbe  the  point  decided,  in  the  index  to  this  volnme,  nnder 
the  title,  *^  Practioe — costs.'*  See  the  appeal  reported  at 
length,  with  the  opinion  of  the  Gourt  at  General  Term,  in 
14  Abbotts'  Pr.,  174. 


StIiTBSTbb  Bbttsh,  Plaintiff  and  Bespondent,  v.  Bjosset 
kulel  KoHGT,  Defendant  and  Appellant. 

L  A  general  verdict  in  &Tor  of  one  party,  rendered  by  the  Jmy,  in  obecB- 
ence  to  the  instructions  of  the  Judge,  cannot  be  corrected  on  motion,  sa 
as  to  transform  it  mto  a  Terdict  for  the  ether  party. 
2.  Wherever  the  Court»^  en  a  aq>posed  state  of  facts,  instructs  the  Jnrj^  if 
they  so  find  the  facts,  to  render  a  verdict  for  the  plaintiff  when  the  instruc* 
tion  should  have  b4en  to  find,  in  that  events  a  verdict  for  the  defendant^  the 
remedy,  if  no  exception  is  taken,  is  to  move,  on  a  case,  for  a  new  trial 
3L  This  rule  qjpfies  where  the  defendant  tendered  and  paid  into  Court  Ihe 
amount  due,  and  the  Judge  directed,  and  the  Jury  accordingly  found  a 
verdict  for  the  plaintiff  for  that  sum,  instead  of  a  verdict  for  defendant 
(Before  BoswoBTB,  Ch.  J.,  and  Moncribt,  Eobsbtson,  Wmrx,  MoiiXLt 
and  Barboub,  J.  J.) 
Hovd,  Msreh  22,  ise2;  decided,  March  2D,  1B92. 

Appbai*  ftom  an  order  denying  a  motion  to  correct  the 
Yerdict. 
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Brush  T.  Kohn. 

The  facts  appear  in  the  opinion  of  the  Ooort  The 
motion  at  Special  Tenn  was  made  before  Mr.  Jostioe 
MoNELL,  and  his  decision,  which  was  now  appealed  from,  is 
reported  in  14  Abbotts'  Pr.,  51. 

Isaiah  T.  Williams,  for  defendant,  appellant. 

I.  The  amendment  would  not  prejudice  tike  plainti£El 

n.  The  amendment  was  refused  on  the  ground  that, 
because  of  the  error  of  the  Judge,  the  verdict  could  not 
be  corrected. 

in.  This  was  not  an  application  to  review  the  trial.  The 
error  of  the  Judge  may  not  have  led  the  Jury  to  find 
formally  for  the  plaintiff. 

lY.  The  mistake,  if  it  arose  from  the  error  of  the  Judge, 
is  one  which  it  is  due  to  justice  to  correct  instanter,  when 
pointed  out 

y.  In  The  Bank  of  Golimbia  v.  8oxi(herland,  (3  Cow., 
336,)  it  was  because  there  was  a  verdict  subject  to  tfae 
opinion  of  the  Oourt,  that  a  case  was  held  necessary* 

VI.  The  Judge  did  not  expressly  direct  a  verdict  for 
the  plaintiff,  but  a  verdict  for  the  sum  paid  into  Ooort 
The  form  of  the  verdict  was  not  as  directed  by  the  Judge, 
but  only  the  substance.  » 

VII.  Payment  into  Oburt,  under  a  plea  of  tender  before 
suit,  was  required  by  the  practice  in  such  cases,  to  perfect 
the  answer  of  tender.  (2  Hill,  538;  14  Wend.,  221;  8 
Barb.,  408.) 

VIII.  Payment  into  Oourt  is  no  acknowledgment  of  the 
right  of  action,  beyond  the  amount  paid  in.  (1  Tidd's  Pr., 
[2d  Am.  ed.,]  568;  1  Term  E.,  629,  464 ;  a  Id.,  657 ;  4  Id., 
10,  579.) 

IX.  There  was  no  dispute  as  to  the  fact  of  tender  and 
payment 

X.  On  plea  of  tender  before  suit  brought,  and  payment 
into  Oourt,  unless  the  plaintiff  prove  a  sum  beyond  what 
is  paid  in,  there  should  be  a  verdict  for  the  defendant  (3 
Cow.,  336;  1  Burr.  Pr.,  408;  1  Wend.,  191.) 

XI.  After  trial  the  verdict  may  be  amended  so  as  to 
conform  to  the  fEu^ts,  where  there  is  no  doubt  as  to  sudi 
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facts,  either  from  fhe  oertiflcate  of  tiie  Judge  or  otherwise, 
and  of  the  real  intentions  of  the  Jnry.  {Burhan^y.  TibbitSf 
7  How.  Pr.,  21;  3  Samn.,  410;  Code,  ^  173;  8  Oow.,  ^3; 
Hob.,  54;  12  Wend.,  135;  15  Johns.,  318;  7  Oow.,  29;  10 
Mass.  E.,  64;  7  How.  ft.,  21 ;  2  Burr.,  698;  3  Term  E., 
659;  9  Cow.,  151;  2  Johns.  Oas.,  17 ;  11  Pick.,  125;  1  DaF., 
134 ;  14  Johns.,  86 ;  BoehfeUer  y.  DanneUy,  8  Oow.,  «22, 
656;  Sayre  v.  Jewett,  12  Wend.,  135.) 

XTT.  Before  or  after  judgment,  the  Court,  in  furtherance 
of  justice,  may  amend  any  proceeding  by  correcting  a 
mistake  in  any  respect.  (Code,  <§  173.) 

Xin.  The  whole  matter  of  amendments  is  in  the  dis 
cretion  of  the  Court.  (3  Sumn.,  410.) 

XIY.  It  is  not  in  furtherance  of  justice  to  i>ermrt  the 
plaintiff  to  recover  costs  of  the  defendant,  where  the  mat- 
ter litigated  (viz.,  whether  any  rent  was  due  after  Jan. 
1, 1860)  was  found  in  defendant's  favor. 

XV.  So  much  of  the  plaintiff  *s  claim  as  related  to  rent 
up  to  the  1st  of  January,  1860,  by  the  tender  and  pay- 
ment into  Ootnrt,  was  out  of  the  casef  all  the  residue 
of  the  litigation  was  in  reality  disposed  of  in  favor  of  the 
defendant. 

XVI.  The  remedy  for  a  misflnding  of  the  Jury  ib  by 
motion.  (1  Clinton's  Digest,  136,  ^  267.) 

XYIL  If  it  appear,  fix>m  the  opinion  of  the  Spedal 
Term,  that  the  motion  was  denied  for  want  of  power  to 
grant  it,  an  appeal  lies,  though  it  be  a  matter  resting  in 
discretion.  (12  Abbotts'  Pr.,  16,  28;  20  K  Y.  B^  81.) 

J.  M.  Van  Cottf  for  plaintiff,  respondent. 

I,  Errors  occurring  at  the  trial  can  be  reviewed  and  cor- 
rected only  upon  a  case.  {BeUaws  v.  Shannon^  2  Hill,  86 ; 
Smith  V.  Smithy  4  Wend.,  468 ;  Schermerhom  v.  Schermer-' 
horn,  5  Wend.,  513;  Belden  v.  Davies,  2  Hall,  443;  Bank 

ff  Columbia  v.  SoiUherlandf  3  Cow.,  336 ;  Code  of  Proced., 
^  264, 265;  AlsUm  v.  Jones,  17  Barb.,  276 ;  Storey  v.  Bren- 
nan,  15  N.  Y.  B.,  524.) 
H.  The  instruction  to  the  Jury  to  find  a  verdict  for  the 
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WM  rigbt.  Thera  wm  no  valid  te&der.  Th^  nm 
teaderod  was  not  eooogb*  Plaintiff  bas  reoovoied  Iw 
lather  than  moiQ  tiiaa  he  Ib  eatitled  to» 

By  THB  OouBT — BoswoBTH^  Oh.  J.  Thia  is  an  appeal 
by  the  defendant  from  an  order  denying  a  motion  to 
change  the  verdict,  which  is  a  general  verdict  in  favor  of 
the  plaintiflT,  for  $166.67,  into  a  verdict  for  the  defendaDt- 

Tbe  action  was  brought  to  recover  $500,  for  the  rent  of 
premises  leased  by  the  plaintiff  to  the  defendant  The 
defendant,  before  suit  brought,  tendered  the  sum  of 
$166.67 ;  plead  the  tender  as  a  defense,  and,  aooompany* 
ing  his  plea,  paid  into  Oourt  the  sum  tendwed. 

The  plaintiff  insisted  that  the  lease  continued  {mt  a 
longer  period  than  the  defendant  conceded  it  did*  The 
def^idant  proved  that  he  made  the  tender  as  pleaded. 
The  Judge,  at  the  trial,  instructed  the  Jury,  **  that  if  Uiey 
found  that  no  more  than  t-he  sum  so  tendered  and  paid 
into  Oourt  was  doe  or  owing  for  the  said  rent^  that  thea 
tlieir  verdict  would  be  for  the  said  plaintiff  for  tiiie  said  mm, 
so  tendered  and  paid  into  Oourt,  to  wit,  $166^7." 

I  state  the  instniction,  in  the  words  in  which  the  mov* 
ing  afflklavit  alleges  it  was  made.  Tbe  Jury  rendered  a 
verdict  for  the  plaintiff  A5r  that  sum. 

The  plaintiff,  on  an  affidavit  stating  these  fiustsi  aad 
that  the  Jury  did  And  that  no  more  was  due  or  owing  &r 
rent  than  ths  sum  ao  tendered,  moved,  at  Special  Tens, 
for  an  order  changing  their  verdict  fyt  tbe  i^aintiff  hito  a 
verdict  for  the  defendant;  that  motion  was  denied, and 
fix>m  the  order  denying  it  this  appeal  is  tak^i. 

It  is  not  pretended,  whatever  it  may  be  alleged  t2ie  Jxaj 
found,  that  the  verdict,  in  form  and  words,  is  other  than  a 
general  verdict  in  &vor  of  the  plidntiff,  for  $166.67. 

Whatever  error  may  have  occurred  at  the  trial,  none  em 
be  imputed  to  tiie  action  of  the  Jury.    They  obeyed  the^ 
instructions  of  the  Judge,  and  if  there  was  any  error,  it 
was  his,  and  not  the  Jury*s.    The  Jury  having  rendered  a 
general  vercBct  for  the  plamtiff,  and  no  different  direction 
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bavlng  been  given  by  the  Gourt,  it  was  the  daty  of  the 
Olerk  to  enter  judgment  in  conformity  with  the  verdict. 
(Code,  §  264.) 

There  is  no  mode  presented  by  the  Code  by  which  the  | 

defendant  can  be  relieved  from  the  error  committed  at 
the  trial,  except  a  motion  at  Special  Term,  upon  a  case, 
for  a  new  trial.  (Code,  ^  265 ;  Eule  34  [15].)     .  .• 

Such  was  the  practice  before  the  Code.  {The  Bank  of 
Columhia  v.  Sautherlandj  3  Oow.,  336.) 

It  cannot  justly  be  said,  that  the  Jury  rendered  a  ver- 
dict different  in  form  from  what  they  intended;  they 
obeyed  the  instructions  of  the  Oourt.  • 

And  this  case  is,  in  principle,  precisely  like  every  other, 
where  the  Gourt,  on  a  supposed  state  of  facts,  instructs 
the  Jury,  if  they  find  the  facts  to  be  as  thus  supposed, 
to  render  a  ver^ct  for  the  plaintiff,  when  the  instruction  * 
should  have  been,  to  find,  in  that  event,  a  verdict  for  tbe 
defendant. 

That  the  error  is  more  apparent  in  one  case  than  in 
another,  makes  no  difference  in  respect  to  the  remedy  to 
be  pursued  by  the  injured  party.  In  all  such  instances, 
where  no  exception  is  taken,  the  remedy  is  a  motion,  on  a 
case,  for  a  new  trial. 

If  the  Jury  had  found  specially,  tl^at  the  defendant  ten- 
dered the  whole  sum  due,  judgment  could  be  given  in  his 
favor  notwithstanding  a  general  verdict  in  favor  of  the 
plaintiff  for  the  sum  tendered.  (Code,  §  262,  [217].) 

Where  a  general  verdict  has  been  rendered  for  a  plain- 
*tiff,  upon  a  declaration  containing  several  counts,  some  of 
which  are  bad,  and  the  Judge  certifies  that  all  the  evi- 
dence given  at  the  trial  is  applicable  to  the  good  counts, 
he  may  be  permitted  to  amend  the  verdict,  as  it  is  some- 
times expressed,  by  applying  it  to  the  good  counts.  (1 
Oai.,  386 ;  12  Wend.,  135.)  This,  in  effect,  is  to  permit 
the  plaintiff  to  enter  up  his  judgment  on  the  good  counts. 
{Stafford  v.  Qreen^  1  Johns.,  605;  Jo^nes  v.  Kennedy^  11 
Pick.,  125.) 

Boew#— Vol.  IX.       »6 
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The  veidict  lemaios  in  favor  of  |he  pwfey  wl^o  seooveseA 
it»  and  for  the  sum  lendeced,  ancli  by  leave  of  the  Ooort, 
the  record  is  bo  made  op  as  to  show  that  it  waa  rendered 
on  the  good  eounts  only. 

So,  although  a  verdict  may  not  condode  formally  in  the 
irords  of  the  issue,  yet  if  the  poiqt  in  issue  can  be  con- 
cluded qfxt  of  the  finding,  the  Oourt  will  work  it  into 
form,  and  make  it  serve  according  to  the  justice  of  the 
case.  (Porter  v.  Bummery^  10  Mass.  B.,  69.)  In  oUier 
words,  the  Oourt  will  disregard  the  verbal  imperfections 
and  uph<^  the  judgment  (8  Oow.,  662,  663;  Thompson 
^  v.  Button,  14  J-  Bm  84.) 

Even  an  alteration  of  its  verbal  phraseology,  so  a9  to 
make  it  express  by  words  precisely  that  which  the  Oourt 
deems  to  be  ite  legal  effect,  is  quite  a  different  thing  from 
transforming  a  general  verdict  in  favor  of  a  plaintiff  into 
a  general  verdict  in  favor  of  the  defendant. 

No  authority  or  precedent  in  support  of  the  iH>wer  of 
t^e  Oourt 'to  order  the  latter  has  been  cited,  and  we  are 
satisfied  that  no  such  power  exists,  on  such  a  state  of 
facts  as  this  case  presents.  {U.  S.  Trust  Co.  v.  Harris,  3 
Bosw.,  86;  Bemus  v.  Beekman,  3  Wendn.667.)  According 
to  the  papers  before  us,  the  Jury  have  not  committed  any 
error,  nor  made,  inadvertently,  a  mistake ;  the  error  or 
mistake,  if  there  be  any,  is  that  of  the  Oourt,  and  can 
only  be  redressed  by  a  motion,  on  a  case,  for  a  new  trial. 

The  order  should  be  affirmed,  with  costs,  but  withoul 
prejudice  to  the  right  of  the  defendant  to  move,  at  Special 
Term,  for  leave  to  make  a  case  and  move  thereon  for  a 
new  trial.  n 
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Thb  Butchisbs'  akd  Dbotbbs'  Baxk  of  FboYIDBK0B| 
Plaintiff  and  Bespondents,  v.  Fkbdebiok  jACOBSooir  ^ 
ol..  Defendants  ^md  AppeUants. 

It  was  decided  in  this  case,  that  m  pleadmg  an  instrament  for  tiie  payment 
of  money  only,  under  section  162  of  the  Code  of  Procedure^  by  giving  a 
4|opy  and  stalsng  the  amount  claimed  to  be  due^  it  ia  not  neoeomQr  lo 
allege  that  the  d^endwats  made  i^  nor  to  show  how  they  are  connectdd 
with  it 

Heard,  at  Special  Term,  (on  motion  for  judgment  for  frivolotisDess  of 
demurrer,)  before  Mr.  Jostice  MoNCBisr,  January  29}  1862. 

Heard,  in  General  Term,  before  Bosworth,  Ch.  J.,  Babboihi  and 
UovxLL,  J.  J^  April  14, 18«2;  dedded,  April  26^  IdCa 

Sbe  the  point  decided,  in  the  index  to  thU  volumei  nnd^r 
the  title  Pleadings.  ^ 

See  the  appeal  reported  at  length,  with  the  opinion  of 
fhe  Court  at  General  Tenn,  in  15  Abbotts*  Pr.,  218. 


Ohksthb  N.  and  Lawebztcb  Oasb,  Plaintiffs  and  Appel- 
Ittnts,  Y.  William  Bmstfa^  Defendant  and  Bespondent. 

1«  Under  aection  388  of  the  Oode  of  Procedure,  which  enlarges  the  remedy 
Ibf  obtaining  dticoTery  and  inapection  of  books  and  papcra  pending  ani^  tf 
•  party  establiaheS)  to  the  aatisfiMtion  of  the  Court  or  Justice^  that  apj 
b6oky  paper  or  document  ia  in  the  possesion  or  under  the  contr<^  of  th^ 
adverse  party,  containing  competent  evidence  relating  to  the  merits  of 
the  action  or  defense,  its  production  for  inspection  may  be  compelled. 

%,  Ttva,  where,  in  an  action  for  breach  of  warranty  on  a  sale  of  goods,  the 
plaintifib^  made  affidavit  that  there  was  a  written  contract  which  they  had  not 
known,  or  had  forgotten  at  the  commencement  of  the  action,  and  that  it 
was  in  the  possession  of  defendant^  who  refused  to  exhibit  it  or  g^ve  a 
oopy,  and  that  it  was  material  to  thctn  in  the  action ,-  Hddj  that  they  were 
entitled  to  an  onler  requiring  defendant  to  give  them  an  inapection  and 
oopy,  or  pennisiion  to  take  *.c<^y. 

(Before  Bofwonrai  OL  J^  U^KmaOf  BwKKno*,  3iiR9Qf fi  ¥4 
Movm.,  J.  J.) 
Heard,  AprU  19, 1862;  decided,  April  26, 1862. 
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Appbal  from  an  ordw  made  at  Special  Term,  denying 
a  motion  for  an  order  that  the  defendant  permit  the  plain- 
tiff to  take  a  copy  of  a  contract  or  agreement  made 
between  the  parties  in  this  action,  and  referred  to  in  the 
affidayits  read  on  the  motion. 

.  The  action  was  to  recover  damages  for  the  breach  of  a 
warranty  made  by  the  defendant  to  the  plaintiflh,  on  the  sale 
of  abont  flfl;y«fonr  dozen  hats.  The  hats  were  purchased 
by  sample,  and  it  was  alleged  that  the  balk  did  not  cones- 
pond  with  the  sample  shown,  the  defendant  having 
promised  that  they  should.  The  plaintiff  stated  in  his 
affidayit,  *'  that  he  has  recently  been  informed  and  betieyes 
that  there  was  a  written  (xmtract  or  memorandum  of  agree- 
ment  for  the  sale  and  delivery  of  the  said  hats,"  whidi 
was  not  known  to  him  at  the  commencement  of  the  action, 
or  which  lie  had  forgotten.  It  further  api)eared  that  tte 
agreement  was  in  possession  of  the  defendant,  who  had 
refused  to  exhibit  it  to  the  plaintiff,  or  give  them  a  copy, 
and  was  material  for  the  plaintifib  in  the  action. 

L.  B.  Woodruff  J  for  plaintiffs,  appellants. 

L  The  agreement  is  the  sole  original  of  an  instmmeDt 
npon  which  the  rights  of  both  the  parties  depend,  and  was 
made  for  the  very  purpose  of  securing  the  rights  of  eadi 
The  casual  &ct  that  the  defendant  is  (in  the  Gonfldence 
which  was  reposed  in  him)  the  custodian  of  the  instm- 
ment,  does  not  affect  the  plaintiffs*  right.  So  far  fipm 
impairing  their  title  to  see  and  use  the  instrument,  this 
circumstance  makes  the  conduct  of  the  defendant  in  with- 
holding the  instrument,  more  niynst  and  inequitable,  and 
oalls  more  strongly  for  the  interference  of  the  Gourt 

2d.  The  principles  of  the  Oonrt  of  Chancery  regulating 
discovery  made  this  distinction :  — where  books,  papers  or 
docoments  in  the  possession  of  an  adverse  party  were  tiie 
sole  iiioperty  of  such  party,  discovery  could  only  be  had 
by  bill  of  discovery,  or  by  a  cross-bill  filed  for  that  pn^ 
pose,  and  in  that  case  all  the  conditions  requisite  to  soirtain 
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Gaio  T.  Banta. 

•BQch  a  bill  must  be  shown ;  but  where  both  parties  have 
on  equal  right  to  the  examination  of  the  papers  or  docu- 
XX3pnt»9  the  Oourt,  on  mere  motion,  and  on  an  application 
in  any  stage  of  the  suit,  would  prder  the  adverse  party  to 
deposit  the  same  with  an  officer  of  the  Court,  and  permit 
copies  to  be  taken.  {KeBy  v.  JEckford^  5  Paige,  648,  and 
cases  there  cited.) 

3d.  In  a  Oourt  of  law  it  is  a  matter  of  course  to  compel 
one  party  who  has  the  possession  of  a  document  which 
belongs  equally  to  both,  to  produce  the  same  for  the 
inspection  of  his  adversary  of  the  purpose  of  the  suit. 
{Same  Case;  Qoater  v.  Nunnely,  2  Strange,  1130 ;  Meid  v. 
Coleman,  2  0.  &  M.,  456 ;  4  Tyr.,  272 ;  Elakey  v.  Farter^  1 
Taunt,  386;  CooTce  v.  TansweUf  1  Moore,  465;  Grtgnery. 
JBayhfi  5  J.  B.  Moore,  71 ;  Bateman  v.  FhilUps,  4  Taunt., 
157 ;  Trams  v.  Collins,  2  0.  &  J.,  625 ;  Morrota  v.  Saunr 
ders,  1  Brod.  &  Bing.,  318;  3  J.  B.  Moore,  671 ;  WaUis  v. 
Murray  J  4t  Oow.,  399,  and  cases  cited ;  Buberry  v.  Binns,  5 
Bosw.,  1585 ;  Brwoort  v.  Warner,  8  How.  Pr.,  321,  326.) 

n.  If  the  foregoing  be  not  entirely  conclusive  of  the 
right  of  the  plaintiffs  to  the  inspection  they  seek,  then 
they  are  entitled  to  that  inspection  upon  other  grounds 
regulating  discoveiy,  even  of  papers  which  belong  to  the 
defendant  himself.  '^Enough  must  be  stated  to  justify  a 
presumption  that  the  documents  exist,  are  in  the  posses- 
sion or  control  of  the  party,  and  that  they  will  tend  to 
establish  some  claim  or  defense  of  the  party  asking  the 
discovery,  and  that  they  are  not  in  his  possession  or  con- 
trol. {Hoyt  V.  Am.  JSxch.  Bank,  1  Duer,  655 ;  Exchange 
Bank  v.  Monteathy  4  How.  Pr.,  280.)         ^ 

The  Oourt  has  power  to  compel  a  defendant  to  discover 
documents  relating  to  the  merits,  which  are  necessary  to 
the  plaintiff  to  enable  him  to  prepare  for  trial.  {Oould  y. 
McCarty,  1  Kern.,  575.)  Pmvers  v.  Elmendorf,  (2  Code  R., 
421,)  goes  much  further  even  than  is  sought  in  this  case. 

The  moving  papers  should  be  such  as  to  enable  the 
Oourt  to  see  that  the  documents  relate  to  the  merits,  and 
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that  they  will  be  piesQinptiyely  matmal  in  prepariiigf  fur 
trial,  and  if  that  appear,  the  oath  of  the  party  to  tbat 
eifeet  is  not  evea  necessary.  {Hatft  v.  Am.  JSxd^.  Bannk,  1 
Doer,  056.) 

It  is  no  answer  to  say  that  tiie  party  can  be  compelled 
to  produce  the  paper  on  the  trial  by  s^Apana  dutm  tsctnik 
That  fnmishes  no  aid  in  preparing  for  trial,  and  besides, 
the  plaintillb  are  entitled  to  secure  an  inspection  of  the 
document  or  a  copy  thereof,  without  the  necessity  <tf  caU- 
ing  tiieir  adversary.  Where  a  party  is  seeking  to  make  a 
{Hrying  exampation  into  the  books  and  papers  of  his 
adyersary  for  the  purpose  of  gathering  evidence,  there  it 
picpriety  in  holding,  that,  as  he  can  examine  his  adversary 
on  the  trial,  that  will  furnish  him  all  the  aid  lieoessaiy; 
and  it  is  just,  because  the  adversary  can  himself  supply 
aU  proper  explanations*  But  wh^i  the  object  is  simply  to 
obtain  an  inspection  or  copy  of  a  specific  agreement,  exe^ 
cnted  by  both  parties,  no  explanation  is  necessary.  It  In  no 
degree  partakes  of  the  character  of  a  fishing  examinatioQ, 
and  it  should  be  allowed  to  the  applicant,  in  order  to  aid 
him  in  the  preparation  of  his  cause. 

S.  F.  Caufdrey^  for  defendant,  respondent. 

L  The  contract,  of  which  discovery  is  sought,  if  tbete 
is  any,  can  only  apply  to  the  defense  in  the  suit  The 
plaintiffs  sue  for  damages  for  breach  of  warranty  on  sale 
of  hats,  and  not  on  the  alleged  contract  The  complaint 
ignores  the  existence  of  any  written  contract.  The  defendr 
ant  alone  can  avail  himself  of  it 

n.  Neither  the  Bevised  Statutes  nor  the  Ck>de  enable 
either  party  to  i  suit  to  compel  his  opponent  to  discover 
papers  or  books,  unless  such  papers  as  will  aid  the  ''party 
applying  for  the  discovery."  The  words  in  each  are. 
''  relating  to  the  merits  of  the  suit  or  the  defense  therein.^^ 
The  uniform  and  unvarying  decisions,  under  the  Bevised 
Statutes,  are  that  the  discovery  must  be  intended  to  ud 
the  party  applying.  The  Oode  has  made  no  alteration  in 
this  respect ;  it  has  only  made  a  verbal  alteration  of  the 
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ecmsequeDoes  of  a  sefusal  to  ecHiiply  with  tke  order  of 
the  Gonrt.  (Compare  provisioiis  of  2  S.  B.  and  Oode.) 

The  cose  of  Powers  t«  JSlmendorf,  (4  How,  Pr.,  60,) 
admits  the  princi^e  appUeable  by  the  law  before  the  Code, 
but  decides  the  Gode  has  establiidied  a  different  rale, 
beeanise  of  the  condnding  sentence  of  the  Code.  The: 
same  reasoning  wffl  apply  to  the  BcTiaed  Statutes.  Per 
WooDBUFF,  in  McAMi8ter  y.  Pmi,  (15  How.  Pr.,  299,)<tba 
discovery  must'  be  material  to  applicant's  case. 

ni*  Assuming  that  the  plaintilb  can  require  the  pro- 
duction of  the  alleged  contract,  the  affidavits  do  not  mahe 
out  a  case  entitling  them  to  discovery. 

By  the  Ooubt — MoNBLii,  J.  Without  examining  the 
questions  discussed  on  the  argument  of  this  appeal,  as  to 
the  power  of  the  Court,  independently  of  the  Oode,  to  grant 
the  relief  asked  for  by  the  plaintiffs,  we  are  so  well  satis- 
fied (in  which  the  Justice  who  made  the  order  appealed 
ttom  now  fully  concurs)  that  the  plaintiffs  have  brought 
themselves  within  the  provisions  of  section  388,  of  the 
Ck)de,  that  we  entertain  no  doubt  the  order  appealed  from 
should  be  reversed.  That  section  authorizes  the  Court 
before  which  the  action  is  pending,  or  a  Justice  thereof, 
in  their  discretion,  on  due  notice,  to  order  a  party  to  give 
to  the  other  an  inspection  and  copy,  or  permission  to  take 
a  copy  of  any  books,  papers  or  documents  in  his  posses- 
sion or  under  his  control,  containing  evidence  relating  to 
the  merits  of  the  action  or  the  defense  therein. 

If  it  is  established  to  the  satisfskotion  of  tiie  Court  or 
Justice,  that  any  book,  paper  or  document  is  in  the  posses- 
sion or  under  the  control  of  the  adverse  partyi  containing 
evidence  relating  to  the  merits  of  the  action  or  defense,  it 
seems  to  me  free  from  doubt,  if  it  is  otherwise  competent 
evidence,  that  its  production  for  inspection  by  the  oppo- 
site party,  may  be  compelled.  The  power  conferred  by 
the  Code  is  in  addition,  and  auxiliary  to  the  provisions 
of  the  Bevised  Statutes,  {QovM  v.  MoCarty,  1  Kern.,  575,) 
and  was  intended,  I  think,  both  to  simplify  the  proceed- 
ings an4  enlarge  the  remedv. 
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The  agreement,  the  prodaction  of  which  was  soaght  by 
this  motion,  may  be  the  very  foundation  of  the  actioni 
and  the  pkuntifi^  having  proceeded  upon  the  supposition 
that  the  contract  was  by  parol,  ought  not,  in  justice,  to  be 
met  at  the  trial  by  an  objection,  fatal,  perhaps,  to  their 
suit  Besides,  the  agreement  was  the  agreement  of  both 
pi&rties,  and,  upon  well  established  principles,  it  belongs 
as  much  to  the  one  party  as  the  other. 

The  order  appealed  from  should  be  reversed ;  ten  dol- 
lars costs  of  the  plaintiffs'  on  the  motion  at  Special  Term, 
to  abide  the  event  of  suit. 

An  order  is  to  be  entered  requiring  the  defendant  (x  his 
attorney,  to  give  to  the  plaintiff  or  to  their  attorney,  witiiin 
ten  days  from  the  entry  of  the  order  and  service  of  a  copy 
thereof,  an  inspection  and  copy,  or  permission  to  take  a 
copy  of  the  agreement  .or  memoranda  .of  agreement,  for 
the  sale  and  delivery  of  the  hats  mentioned  in  the  com- 
plaint in  this  action.  The  order  to  be  settled  on  two  days 
notice  to  the  defendant's  attorney. 


James  MoOeeeby  et  aZ«,  Plaintiffs  and  Bespondents,  v. 
James  0.  Willet,  Sheriff  of  the  City  and  County  of 
'New  York,  Defendant  and  Appellant. 

It  was  decided  in  this  case  that^  in  a  suit  agunst  the  Sheriff  in  the  nature  of 
debty  for  escape,  insolvency  of  the  debtor  is  not  matter  of  defense  or 
mitigation  of  damages. 

Heard,  at  Special  Term,  before  Bosworth,  Ch.  J.,  Janoary,  18G0;  see 

the  decbion  reported,  4  Bosw.,  643. 
Heard,  in  General  Term,  before  Bosworth,  Ch.  J.,  Babbour  and 
MoNEUi,  J.  J.,  April  14,  1862 ;  decided,  May  10,  1862. 

Seb  the  point  decided,  in  the  index  to  this  yolnme,  under 
the  title  Escape. 

See  the  appeal  reported  at  length,  with  the  opinion  of 
tlie  Oourt  at  General  Term,  in  23  How.  Pr.,  129, 
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Bespondents, 


Gabbiel  and  Santiaqo  Lcnx),  Defendants  and  Appel- 
lants. I 

L  The  Code  of  Procedure  does  not  authorize  the  issu&  of>an  attadiment^  as  a 
provisional  remedy  in  an  action  of  an  equitable  nature,  where  the  amount 
which  the  plaintifb  may  recoTer  mus^be  ascertained  by  an  accounting,  and 
the  costs  are  in  the  discretion  of  the  Court. 

%  Thus,  where  in  action  lor  an  ii^unctioa  against  the  infringement  of  a  trade 
mark,  and  for  damages^  an  attachment  was  issued;  Meld,  that  it  was 
improyidently  granted,  and  must  be  set  aside.  Such  an  action  is  not  "  an 
action  for  the  recovery  of  money"  within  the  meaning  of  section  227  of  the 
Code. 

(Before  all  the  Justices.) 

Heardt  April  26, 1862;  decided,  May  10, 1862. 

Ik  this  action^  an  attachment  was  issaed  against  the 
defendant,  Santiago  Lindo,  ni>on  the  ground  that  he  had 
absconded  ^r  concealed  himself  to  avoid  the  service  of 
a  summons ;  a  motion  being  made  to  set  aside  such  attach- 
ment, the  motion  was  denied  and  an  appeal  is  taken  from 
such  order* 

It  was  conceded  that  the  &cts  stated  in  the  affidavit, 
upon  whkii  the  attachment  was  granted,  established 
tiie  grounds  upon  which  it  was  issued.  The  nature  of  the 
action  sufflcienuy  appears  fix>m  the  opinions. 

John  CooJCf  for  defendants,  appellants. 

I.  To  lay  the  foundation  of  an  attachment  under  the 
Code,  the  claim  must  arise  out  of  some  contract  or  obliga- 
tion arising  between  the  parties,  and  without  that  fact 
appearing  from  the  plaintifb'  affidavits,  no  claim  can  be 
made  under  section  227,  as  that  section  inevitably  means 
that  the  claim  must  be  a  substantial  one,  arising  oat  of 
some  transaction  had  betwiBcn  the  parties,  and  not  upon 
any  fictitious,  visionary  or  imagined  or  supposed  damages 
arising  out  of  an  alleged  tort,  which  is  the  case  in  this 
complaint.  (6  Abbotts'  Pr.,  357.) 
Bosw.— Vol,  IX.       76    • 
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n.  All  the  authorities  referred  to  at  pages  362, 364^367, 
36^-371,  and  also  the  sections  of  the  Code,  under  the  head 
of  AttachmentBy  referred  to,  speak  of  the  defendant  as  a 
debtor,  or  of  an  tetual  deM^  exisfing  m  &ct  between  &e 
I  parties  at  the  time  the  officer  grants  the  attachment. 
The  complaint  in  this  action  does  not  claim,  or  pretend 
to  dalm  that  the  plaintiff  are  creditors  of  the  defendants, 
nor  is  it  pretended  in  the  ecgnpl^nt  or  on  the  affidaTits  on 
which  the  attachment  was  issued,  that  the  defendants,  or 
either  of  them,  are  in  any  way  or  manner  indebted  to  the 
plamtifb ;  on  the  contrary,  the  complaint  and  affidavits  of 
the  plaintiffs  show  clearly  that  there  is  no  actual  claim  on 
the  part  of  the  plaintiff  against  these  defendants. 

JET.  D.  Sedgwid^  fbr  plaintiffs,  respondents. 

L  The  affidavits  on  which  the  attachment  was  founded, 
exactly  complied  with  section  229  of  the  Code,  and  con- 
tained all  the  three  applicable  requisites  prescribed  by  &&t 
section,  properly  estabHsbed  as  matte's  of  fact. 

(a.)  It  appeared  by  tlie  affidavits,  that  a  cause  of  actioa 
exists  against  the  defendant 

(ft.)  They  specified  the  amount  of  the  daimi  and  Ae 
grounds  thereof. 

(c)  They  showed  tiiat  the  defendant  had  departed  txfOk 
this  State  with  intent  to  avoid  the  service  of  a  somiDoiis^ 
(Code,  <^^  227, 229 ;  G^vM  v.  Brym,  3  Bos\rT,  626 ;  see  lom 
Code,  1851,  §^  1846, 1849, 1851 ;  Laws  Tenn.,  1843,  ch.  29; 
TlMmpson  v.  Carper^  ll  Humph.,  [i?enn.,]  542,  645.) 

n.  It  is  wholly  immaterial,  unde^  t^  Code,  what  is  the 
nature  of  the  cause  of  action  existing  in  favor  of  the  plaia^ 
tvflb  against  the  defendants 

The  order  s^ipeAled  from  diould  be  affirmed  with  costs. 
{FlMfi  T^BUke,  19  How.  Pr.,  542 ;  11  Abbotts^  Pr.,  349; 
Ward  Y.  Begg,  18  Barb.^  139, 142 ;  HemMtien  V«  MatAmoscfih 
6  How.  Pr.,  196 ;  see  ^  135  of  bode  [of  1649,  and  present 
Oode,  subs  2  and  3,]  and  compare  with  ^  227, 229,  of  Gode; 
'  2  B.  8.,  3,  [5th  ed.  3  B.  6.,  79,]  ^  1-4) 
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MoKOBiEF,  J.  All  attachment  may  issue  "in  an  action 
for  the  recovery  of  money."  (Code,  ^  227.)  The  affidavit 
on  which  the  warrant  may  be  issued  must  state  enough  to 
make  it  appear  ''that  a  cause  of  action  exists  against 
such  defendant,  specifying  the  amount  of  the  claim,  and 
the  grounds  thereof,  and  such  fa/^ta  aijid  circumstances  as 
wiU  establish  that  the  defendant  is  c<mce^led,"  &c,  &c. 
(^229-) 

Assuming  that  this  action  is  for  the  recovery  of  money, 
it  being  an  action  claiming  a  perpetual  ixv^nnction  restrain- 
ing the  defendants  from  usiag  their  trade  mark,  &Cn  ^2 
Sandf ,  599,  619,)  there  is  no  averment  in  the  affidavits  or 
In  the  complaint,  that  upon  an  acoounting  by  the  defend- 
ants of  the  goods  sold  by  them»  if  it  be  determined  thafe 
the  plaintiffs*  title  is  established,  any  iadebtedoess  will 
appear,  or  the  means  by  which  the  Judge  eould  ascevtm 
such  amount;  nor  is  there  any  allegation  of  damage  sus- 
tained by  the  plaintiffs  by  reason  of  the  acts  of  the  defend- 
ants ;  the  damage,  if  any,  will  be  the  profits,  if  any,  of 
which  they  have  been  deprived  by  means  of  the  defied- 
ants*  firaud.  In  oonseqaaioe  ei  the  difficulty  of  making 
oiut  a  decree,  of  taking  an  accoont  of  pri^t,  such  $m 
accoont  is  rarely  taken*  (3  Myl.  ft  Or.,  428.) 

The  action,  however^  is  not  for  the  reooVety  of  Money;  it 
is  true  that  tiie  plaintiflBl  have  asked  that  the  defimdante 
make  an  account  of  their  sales,  but  this  is  the  usual  Ibrm 
of  prayer  in  the  bill  formerly  filed  in  the  Ooort  of  Ohancery, 
and  addressed  solely  to  its  equitable  power^  the  decree  pro- 
viding for  a  rrference  bo  a  Masto^  fro.  (B  Sandf.  Oh.,  611, 
619.) 

The  warrant  of  attachment  requires  the  Sheriff  "t6 
attach  and  safely  keep  all  the  property  of  such  defendant 
within  his  county,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiffs*  demand^  together  with  his  costs  and 
expenses^  the  amount  of  which  must  be  stated  in  conform- 
ity with  the  complaint'* 

In  the  present  action,  costs  are  in  the  discretion  of  the 
Court ;  {Coats  v.  HoJbrook,  2  Sandf:  Oh.,  698;  Oode,  ^  306 ;) 
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and  this  action  is  an  equity  action  and  triable  by  tlie 
Ooart  without  a  Jury. 

The  present  action  not  being  an  action  for  the  recovery 
of  money,  and  the  affidavits  not  showing  that  a  cause  of 
action  exists  (therefor)  against  the  defendants,  '*  specifying 
ihe  amount  of  ihe  daim^^  and  the  grounds  thereof,  the 
attachment  was  improvidently  granted,  and  it  should  be 
set  aside.  The  order  denying  the  motion  to  vacate  and  set 
aside  the  attachment  was  therefore  erroneoos,  and  most 
be  reversed,  but  without  costs  of  this  appeal ;  ten  doDarB 
costs  of  motion  to  discharge  the  attachment  to  the  defend- 
ant, Santiago  Undo,  to  abide  the  event  of  the  action. 

BoswoBTH,  Oh.  J.  Is  this  *'  an  action  for  the  recovery 
0f  money/'  within  the  meaning  of  ^  227  of  the  Oodet 

The  various  provisions  of  the  chapter  in  relation  to  attadt- 
ments,  show  that  an  action  at  law,  to  recover  money 
as  its  main  object,  was  contemplated.  The  judgment  is 
to  be  satisfied  out  of  the  projierty  attached,  by  selling  real 
and  personal  property  on  execution.  (Code  of  Pro.,  ^  237.) 
Enough  must  be  attached  to  satisfy  the  ^^  plaintiffs 
demand:'  (Id.,  ^  231.)  The  affidavit  for  an  attadmi^it 
must  specify  **t^e  amount  of  the  claim  and  the  grounds 
thereof.'*  (Id.,  ^  229.)  In  an  action  for  the  recovery  of 
money,  if  a  plaintiff  recovers  $50  or  more,  he  reeovos 
costs,  as  a  matter  of  right,  (Id.,  ^  304,  sub.  4;)  if  he  Ma 
to  do  this,  he  must  i»ay  costs. 

Tlus  action  is  an  equity  suit,  is  triable  by  the  Ooort,  (Id. 
^^  253,  254,)  atid  the  costs  are  in  the  disoretiiMi  oi  the 
Court.  (Id.,  ^  306;  Buchanan  et  al.  v.  MorreU  ^  ol,  13 
How.  Pr.,  296,  decided  under  the  Oode  as  amended  in 
1851.)    I  think  ^e  attachment  was  imjMTOvidentiy  issoed. 

Order  reversed,  without  costs  of  appeal  to  either  party, 
with  $10  costs  of  motion  to  defendant  to  abide  event. 
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BuaHiTB  QniLHON  et  ol.,  Plaintifl^  and  Bespondents,  y. 
SAJBmAOO  LnrDO,  (who  was  impleaded  with  another,) 
Defendant  and  Appellant 

L  In  ui  action  brought  to  enjoin  the  defendants  firom  infringing  plaintiffs' 
trade  mark,  an  answer  alleging  that  the  defendants  had  sold  only  a  Tery  small 
and  qMcifiad  quantity  of  merchandise  bearing  the  label  complained  of,  and 
tittat  the  same  was  sold  to  the  plaintiff'  agent  at  their  request^  and  that  the 
use  of  (he  label  was  accidental,  without  intent  to  defraud  plaintifiB  or  imi-r 
tate  their  label,  and  did  not  represent  the  artide  to  be  the  plaintifb',  is  not 
frirolous. 

2.  In  action  of  this  nature  the  judgment  cannot  direct  the  damages  to  be 
assessed  by  a  Sheriff's  Jury.  The  proofs  must  be  taken  by  the  Ck>urt  or  a 
Beferee. 

» 

3w  Where,  in  such  a  case,  judgment  is  ordered  for  frivolousiiess  of  defendant's 
pleadingS|  the  judgment  should  either  be  in  the  form  proper  where  nothing 
is  left  to  be  ascertained  but  the  amount  of  damages,  or  it  should  simply 
adjudge  die  pleading  friyolous  and  leay|  die  plaintiff  to  apply  to  the  Court 
for  the  relief  he  seeka 

Before  all  the  Justioea) 

Submitted,  April  28, 1662;  dedded,  May  10, 1662. 

This  action,  as  is  stated  in  the  foregoing  leport  of 
another  appeal  therein,  was  brought  to  restrain  the 
infringement  of  a  trade  mark  adopted  by  the  plain tii&  in 
the  sale  of  wine. 

The  complaint  charged  that  the  defendant,  Santiago 
Lindo,  frandulentiy  put  up  and  offered  for  sale,  and  now 
offers  for  sale  under  the  name  and  trade  marks  of  the 
plaintiff',  an  article  in  imitation  of  the  St  Julien  Olaret 
\Vine  of  the  plaintiffs',  with  intent  to  deceive  and  defraud 
the  pubUc,  and  the  buyers  and  consumers  thereof,  &c., 
under  the  belief  that  it  is  the  genuine  wine  or  liquor  of  the 
plaintiff',  to  their  great  iiyury,  and  that  their  profits  have 
been  greatly  diminished,  if  not  destroyed.  The  demand 
for  relief  was  for  an  injunction,  and  5,000  dollars  damages. 

To  the  above  charges,  Santiago  lindo  answered,  that  at 
the  commencement  of  the  aotiop  he  had  sold  only  two 
boxes  of  wine,  containing  24  bottles,  and  that  to  the  plain* 
tiffs'  agents,  Yalerio  &  Fassin,  at  tideir  request,  and  that 
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the  use  of  the  said  label  was  purely  ineideDtal  and  aod- 
dental,  and  caused  by  a  third  party,  withoat  any  intent  or 
knowled^  of  defendant  to  injare  or  defipaud  the  plain- 
tiflh,  or  to  imitate  or  ooonterfeit  th^  said  label,  and  did 
not  represent  said  wine  or  said  label  to  be  the  plainlli&\ 
The  answer  also  denied  that  the  plaintiflb  have  sustained 
tbe  damages  alleged  under  their  said  complaint,  or  any 
damage  whatever,  and  alleges  that  since  the  ooneimenoe- 
ment  of  this  action,  defenctont  has  wholly  disoontbiued  the 
use  of  the  said  label. 

Tbe  answer  further  stated  that  defendant  did  not  know 
that  any  such  persons  as  plaintiflb  exist,  and  that  t))e 
plaintiflb*  agent  named  in  the  complaint  had  not  any  legal 
|iower  or  authority  to  commence  this  present  action. 

The  plaintiflb  moved  for  Judgment  on  the  answw  as 
fdvolons;  and  the  motion  was  heard  at  Special  Term, 
before  Mr.  Justice  WHiTB,^on  tbe  27th  of  Febroary,  1862, 
and  granted.  The  order  entered,  directed  plaintifb'  dama- 
ges to  be  assessed  by  a  Sheriff's  Jury.  Tlie  d^imdant 
appealed  from  the  (mler  to  the  Gleneral  T^m. 

John  Chokf  for  defendant,  appellant,  insisted^  that  the 
denials  in  the  answer  took  material  issues,  which  defend- 
ant had  a  right  to  raise ;  and  that  the  allegations  as  to 
plaintiflb  being  fictitious  persons,  or  the  suit  being  brought 
without  authority,  were  sufficient;  or,  if  not,  that  ihe 
answer  was  not  frivolous,  but  the  remedy  was  a  demurrer, 
or  a  motion  to  strike  out ;  and  that  the  issues  should 
be  tried,  and  not  sent  before  a  Sheriff's  Jury  to  assess 
daifiages. 

ff.  D.  fMgwiekj  for  plaintiff,  respondents. 

I.  Th^  questions  as  to  the  existence  of  the  plaintiff,  and 
the  audiority  for  bringing  this  suit,  are  not  properly 
pleaded,  do  not  relate  to  tlie  cause  of  action,  and  r^ise  no 
issue,  in  fbrm  or  ki  frict. 

n.  The  answer  admits  the  plaintifb'  cause  of  action 
agmnst  him.  (Ctode,  ^  2, 21$,  219,  220;  Wi^kms  r.  Ji^n- 
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iot»,  2  Bo8W.,  1 ;  J^mofffeM^  Man.  Co.  y.  i7jMor,  2  B£Uid£  CSi*, 
003,  611 ;  ComU  y.  Selbrooh,  Id.,  586 ;  IViylor  y.  Ca^^imt^r, 

11  Paige,  293;  Partridge  y.  Jtfeiu:]?,  2  Barb.  Oh.,  101; 
(77arik  y.  CUrk,  25  Barb.,  76;  QUloit  v.  KelOe,  3  Duer,  624 ; 
Lemaine  y.  Qautan,  2  E.  D.  Smith,  343 ;  DaU  v.  Smithionf 

12  Abbotts*  Pr.,  237;  Blofeld  y.  Pc/yne,  4  Bam.  &  AdoL, 
410;  24  E.  0.  L.  B.,  87;  DtiM^ts  y.  KendaU,  2  JL  L  B^  56&) 

2.  The  only  defense  suggested  by  the  answer  is  matter 
going  in  mitigation  of  damages.  Sach  matter  does  not 
enter  into  the  cause  of  aetion,  is  not  trayersaUe,  and 
(except  by  statate  in  the  case  of  actions  of  slander,  [Qode, 
i  165,])  neyer  raises  an  issue  in  the  cause.  Xb  should  be 
tried  by  a  ^eriff 's  Jury,  which  is  the  proper  tribunal  far 
the  computation  and  assee^ment  of  damages. 

The  order  for  judgment  on  account  ci  the  fiiyolouai^e£B 
of  the  answer,  and  directing  the  plaintifib*  damages  to  be 
so  assessed,  was,  therefore,  right,  and  should  be  afl^rmed 
with  costs.  (Oode,  ^^  168,  149,  247;  BaU$  y.  LoamUj  5 
Wend.,  134;  QUbertY.  BQunds,  14  How.  Pr.,  47 ;  Imm  y.  fl^ 
lert,  9  Id.,  150;  IjktUus  y.  £^,  5  Duer,  646;  Bowitha 
y.  Bru8h,'l  Code  B.,  [N.  S.,}  228;  Cinmass  Y.Meiar,  2KB. 
Smith,  314;  Hackett  Y.Micharis,  3  E.  D.  Smith,  13.) 

n.  That  a  portion  of  the  relief  claimed  is  equitable 
does  not  affect  the  question.  No  distinction  exists  under 
the  Oode  as  to  the  procedure  in  rrference  to  an  insiifScient 
answer,  whether  the  cause  of  acticm  is  legal  or  equitable. 
Ko  exception  is  made.  (Code,  Preamble,  and  §  247.) 

And  the  rqle  waa  similar  in  equity.  (Story's  Eq.  Plead- 
ings, ^^  852,  649.)  ^ 

The  disposition  of  the  issue,  as  to  each  defendant  is,  or 
may  be,  separate,  although  there  can  be  but  one  final 
decree  in  the  cause,  which  will  be  settled  and  entered 
after  the  issues  are  seyerally  disposed  of. 

By  the  Ooubt  —  Bo9WOBth,  Oh.  J.  Is  the  answer 
iriyolous  ? 

It  ayers  that,  up  to  the  time  this  suit  was  brought,  4Nily 
two  boxes  of  wine  (of  24  bottles  each)  had  been  sold,  and 
that  these  were  sold  to  the  pimntifb'  agent,  at  their 
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request;  that  the  nse  of  the  label  was  accidental,  ^' witb- 
ont  any  intent  or  knowledge  of  this  defendant  to  iiyare 
or  defiraad  the  plaintiffs,  or  to  imitate  or  coanterfeit  tim 
said  label,  and  did  not  represent  the  wine  or  the  labd  to 
be  that  of  the  plaintiffs." 

This  denies  all  fraudulent  intenJt,  and,  if  true,  is  sab- 
stantially  an  answer  to  the  claim  for  damages.  Theae 
allegations,  if  true,  are  material  on  the  question  of  costs. 

That  part  of  the  order  which  directs  the  damages  to  be 
assessed  by  a  Jury  is  clearly  wrong.  (Ckxie,  ^  246,  sab.  2.) 
The  proojb  must  be  taken  by  the  Court,  or  a  reference  be 
ordered.  (Id.)  It  is  not  an  action  to  recover  money  only, 
or  specific  real  or  personal  property  with  damages  for 
withholding  it,  nor  is  the  examination  of  a  long  acooont 
inyolved.  It  is  only  in  these  actions  that  damages  can  be 
assessed  by  a  Sheriff's  Jury.  (Id.) 

The  Oourt  should  either  have  pronounced  the  proper 
judgment,  leaving  nothing  to  be  ascertained  bat  tbe 
amount  of  the  damages;  or  else  it  should  have  simply 
adjudged  the  answer  frivolous,  wid  then  left  the  plaintiff  to 
apply  for  the  relief  demanded  by  the  complaint,  as  pie- 
scribed  by  section  269  of  the  Oode.  <12  How.  Pr.,  342.) 

Order  reversed. 


The  Baitk  of  MuruAXi  Sedemptiok,  Plaintiffli  and  Appel- 
lants, V.  WxLLUM  Stubgis,  Jb.,  etjiLf  Defendants  and 
Bespondents. 

1.  Where,  in  case  of  assets  in  controyersj  among  creditors^  a  Beoeiver  has 
been  appointed  in  a  suit  brought  by  a  part  of  the  creditors,  other  crediton^ 
prosecuting  another  suit^  which  seeks  to  appropriate  and  apply  the  asse^ 
io  the  exclusion  of  the  rights  claimed  by  the  former,  cannot  have  a  second 
Eeceiver  appointed,  unless  the  first  Receiver,  or  the  creditors  he  represents, 
are  made  parties  to  the  latter  action,  and  have  opportunity  to  be  heard  en 
tiie  que^tien. 

2.  Thus,  where  the  plaintifib  held  bills  drawn  by  B.,  upon,  and  accepted  by 
A  ii  Go,,  hiB  factors,  wlio  had  a  lien  upon  the  general  residue  of  goods  in 
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their  hands  for  such  aooeptanoes  and  other  advances,  and,  in  actions  on  the 
bills  against  &,  the  plaintifis  issued  attaohments  against  his  property,  and 
leTied  on  the  goods  in  the  hands  of  S.  Si  Ca,  who  certified  to  the  Sheriff 
that  they  had  no  property  of  R. ;  and  the  plaintiffs,  after  obtaining  judg- 
ments, and  their  executions  being  returned  unsatisfied,  brought  a  creditor's 
suit  fbr  the  benefit  of  themselves  and  all  other  creditors  similarly  situated, 
seeking  to  reach  the  goods  and  have  them  applied  to  pay  their  judgments: 
^JBddf  that  as  it  appeared  that  other  creditors^  holding  such  bills,  with  an 
equal  right  to  have  the  assets  applied  to  their  payment,  had  already  had  a 
Beoeiver  ^>pointed  in  an  action  on  their  own  behalf  the  Court  should  not 
appoint  a  seoond  Receiver,  at  the  instance  of  the  present  plaintiffs. 
3.  £yen  if  S.  &  Coi,  should  be  deemed  to  have  lost  their  hen  as  factors^  by 
certifying  that  they  had  no  goods  of  &.,  this  cannot  affect  the  right  of  Other 
creditors^  who,  before  the  certificate  was  giren,  had  acquired  an  equitable 
right  to  have  the  assets  implied  to  pay  acoeptanoeeHield  by  theoou 

(Before  all  the  Justices.) 

Heard,  April  26^  1862;  decided,  ICay  U,  1862. 

Thb  plaintiith,  a  coipoiation  of  the  State  of  Massachu- 
sette,  brought  this  action,  on  behalf  of  themselves  and 
certain  other  creditors  of  Bobert  Bennie,  against  William 
Sttirgis,  Jr.,  William  Shaw,  Henry  Shaw  and  Latimer 
Bailey,  composing  the  firm  of  Sturgis*  Shaw  &  Oo.,  and 
said  Bepnie.  The  plainti£&  had  recovered  four  judgments 
against  Bennie,  in  the  Supreme  Oourt  of  this  State. 

The  9<ctions  in  which  the  plaintiffs  recovered  such  Judg- 
ments, were  instituted  to  recover  the  amount  of  certain 
bills  of  exchange  drawn  by  Bennie,  and  accepted  by  his 
co-defendants  (Sturgis,  Shaw  &  Oo.)  Such  acceptances 
were  given  pursuant  to  a  course  of  dealing  between  them, 
by  which  course  of  dealing  Bennie,  who  was  a  manufac- 
turer, sent  his  products  to  Sturgis,  Shaw  &  Go.,  who  were 
commission  merchants,  to  be  sold,  and  the  latter  advanced, 
their  acceptances  and  cash,  not  on  specific  consignments, 
but  on  the  general  residue  of  merchandise  in  their  hands 
sometimes  exceeding  their  value.  Having  made  large 
advances,  by  these  acceptances,  and  otherwise,  they  claimed 
the  goods  in  their  hands,  as  well  as  a  mortgi^e  which 
*  Bennie  had  assigned  to  them,  as  security  therefor. 

The  plainti£b  were  originally  holders  of  some  such  accept- 
ances of  Sturgis,  Shaw  &  Go.,  which  they  exchanged  for 
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Other  similar  ones  at  longer  periods,  on  wbieh  they  brooght 
the  foar  actions,  and  recovered  their  judgments,  before 
mentioned,  against  Bennie.  At  the  eommenoement  of 
those  actions,  the  plaintiffs  issued  attachments  against  the 
property  of  Bennie,  and  notices  thereof  were  served  upon 
the  defendants,  Stnrgls,  Shaw  &  Co.,  who  gave  eertiflcafes 
fo  the  Sheriff,  stating  that  they  had  no  property  of  Er- 
nie's in  their  possession,  {^though  they  had  in  their  pos^ 
sion  a  large  amount  of  goods  consigned  to  them  by  him. 
After  the  judgments  were  recovered,  executions  were 
issued  thereon,  and  returned  unsatisfied.  Both  Beunie 
and  Sturgis,  Shaw  &  Co.  have  become  insolvent. 

The  plaintiff  then  brought  the  present  action,  alleging 
in  their  complaint  that  Sturgis,  Shaw  &  Co.,  fraudulently 
certified  they  had  none  of  Bonnie's  property,  although  the 
only  interest  they  had  in  such  goods,  &c.,  in  theur  posses- 
sion was  to  apply  the  same  to  the  payment  of  the  pltun- 
tiffs*  claim  on  their  acceptances,  and  to  those  held  by  other 
simQar  creditors.  The  complaint  also  stated,  that  the 
plaintiffs  brought  the  action ''  on  behalf  of  themselv^  and 
of  all  other  creditors  of  said  Bennie,  whose  debts  against 
the  said  Bennie,  or  the  defendants  in  this  eause,  ate 
entitled  to  satisfaction  out  of  the  said  goods,  and  who 
may  come  in  and  contribute  to  the  expenses  of  this 
action." 

Sturgis,  Shaw  &  Co.  denied  all  fraud,  and  stated  that 
the  certificate  was  given  under  advice  of  couusd,  and  that 
Bennie  was  indebted  to  them  for  a  considerable  amount 
over  and  above  all  the  acceptances,  for  which  amount,  as 
'  well  as  to  secure  payment  of  the  acceptances,  they  had  a 
lien.  They  further  stated,  that  they  desired  the  proceeds^ 
subject  to  such  balance  for  cash,  as  may  be  due  to  Sturgis, 
Shaw  &  Co.,  to  be  applied  equally  towards  the  payment 
of  all  of  said  outstanding  acceptances.  Including  those 
held  by  the  plain  tiffs  r  and  that  the  plaintiflis  should  not« 
have  a  preference  over  the  other  holders  of  said  accept* 
ances,  and  they  were  advised  and  believed  that  theplafntifb 
had  no  such  preference. 
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It  was  also  shown,  on  the  part  of  the  defeDdants,  that 
after  the  attadhments^  or  some  of  them,  had  been  served* 
and  on  or  before  the  20th  day  of  February,  1862,  in  a  oght- 
tain  action  in  this  Oourt,  wherein  ^astavus  A.  Scheidt 
and  another  were  plaintiffs,  and  William  Sturgis,  Ji^.^  ea^ 
others  were  defendants,  Ogden  Haggerty  was  appointed 
Beceiver  of  the  goods,  mortgage^  &c.,  mentioned  in  the 
comp&int  in  this  action. 

On  tihis  state  of  &cts,  the  plaintiffii  claimed  that,. as 
judgment  and  attaclung  creditors,  tiliey  were  entitled  to 
have  the  obstrudtion  interposed  by  the  daim  Of  SIdrgis, 
Bhaw  &  Oo«,  to  hold  the  assets  as  secui&ty  for  advances  by 
them,  removed,  and  to  be  enabled  to  sell  the  same  by  an 
exeeution  on  tike  ji»lgBients,  or  to  have  the  goods  applied 
to  the  payment  of  their  debts,  and  that  of  otheo^  land- 
ing in  Uke  attitude  to  them. 

The  plaintilb  moved  for  an  i^Janidaon  and.Beoelver, 
before  Mr.  Justice  Sobebtson,  who  denied  the  motion  con- 
ditionally, he  holding,  that  plainfiffii  might  have  enforced 
their  equity  in  fkvor  of  all  holding  sipilar  acceptAtices ; 
but  that  they  had  no  separate  right,  and  as  those  who  bad 
no  judgment  or  attachment  could  not  come  into  this 
action  without  stistaining  plaintlffl»'  claim,  they  must  eleet 
^ther  to  strike  out  their  claitn  to. preference  over  other 
eMdltors  holding  acceptances,  Or  to  strike  out  all  that  pro- 
fessed to  make  the  action  for  their  benefit  The  order 
ent^ed  according^ly  declared,  that  the  plaintiffs'  motion  for 
an  injunction  and  Beceiver  was  denied,  mih  &even  dollars 
oosts  to  the  deieoidantB, ''  umUss  the  plaintiffs,  in  ten  days 
after  the  entry  of  this  order,  pay  su<}h  tests,  and  dM  to  / 
amend  the  complaint,  ly  striking  therefrom  all  averments 
now  contained  ther^n  tespecHng  the  issuing  of  attaehments 
and  the  jHKiceedings  thereon,  against  the  defendants,  or 
cither  of  them^  and  aiso  aU  averments  now  Contained  ther^ 
vespectiilg  the  recovery  of  jud^ents  Mid  the  proceedii]^ 
thereon  against  tiie  defendants,  or  either  of  them ;  and 
oho  amend  the  siud  complaint  by  inserting  therein  an  aeet- 
ftnMt  that  this  action  is  brought  on  the  behalf  and  fox  the 
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equal  benefit  of  themselveB  and  all  other  holders  of  aooept- 
anoes  of  Stnigis,  Shaw  &  Go.,  given  (ur  accepted  in  like 
manner  with  those  held  by  the  plaintifib ;"  and,  if  they 
made  such  amendment,  the  motion  was  granted,  with  the 
usual  provisions  as  to  appointing  the  same  person  as 
Beceiver  who  had  been  already  appointed.  And  it  was 
further  provided,  that  if  the  plaintiffs  should  not  amend 
as  above  required,  they  might,  at  their  option,  in  ten  days 
after  the  entry  of  the  order,  amend  the  complaint  by 
making  the  same  an  action  in  form  for  their  own  benefit 
exclusively  as  attachmei^t,  judgment  and  execution  credit- 
ors of  the  defendant,  Bobert  Bennie,  in  resi>eet  to  the 
property  mentioned  in  the  complaint ;  and  that,  upon  so 
amending,  the  motion  for  an  injunction  and  Beceiver  as 
agaihst  Sturgis,  Shaw  &  Go.,  be  denied,  but  that  as  against 
Bennie  it  be  granted. 
The  plaintifib  appealed  to  the  Oourt  at  Gtoneral  Term. 

WiUiam  Curti$  Nages,  for  plaintifis,  appellants,  on  the 
questions  of  Sturgis,  Shaw  &  Oo.'s  lien,  and  the  waiver 
of  it  by  their  certificate,  iand  plsuntiffs'  right  to  levy,  cited. 
Bussell  on  Factors,  38, 191-213 ;  BeU  v.  Palmer,  (6  Cow., 
128,)  Marfield  v.  Oaodhue,  (3  Oomst.,  &2,)  Warner  v.  Mar- 
tin, (11  How.,  [U.  S.,]  209;)  Gross  on  Lien,  45;  Boardman 
V.  SiU,  (1  Oaipp.  N.  P.,  410,)  Jacobs  v.  Latour,  (5  Bing., 
130,)  TJumpsm  v.  Trail,  (6  B.  &  0.,  36.)  And  to  the  point, 
that  equity  would  compel  the  factors  to  resort  first  to  the 
mortgage  for  their  own  claim,  leaving  the  fund  produced 
by  the  goods  to  be  applied  to  the  acceptances,  he  cited 
Farmers'  Loan  &  Trust  Co.  v.  Walworih,  (1  Oomist,  433.) 

AuffVLStu^s  F.  Smith,  for  defendants,  respondents. 

L  The  holder  of  a  consignor's  draft  on  the  £actor  has 
no  equity  enabling  him  to  sue  for  a  Beceiver  of  the  con- 
signed property,  upon  the  mere  insolvency  of  the  parties 
to  the  draft.  {Marine  Bank  v.  Jauncey,  3  Sandf.,  257.) 
There  is  n6  such  equity  even  in  case  of  partnership 
debts.  {Bobh  v.  Stevens,  Olarke,  191 ;  Kirby  v.  Sekoon- 
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mdker^  3  Barb.  Oh.,  46 ;  Ketchum  v.  Burkeef  1  Barb.  Gh. 
B.,  481.) 

n.  PlaintifOs  have  not  acquired  any  preference  over 
other  holders  of  drafts.  Their  attachments  and  executions 
bind  nothing  more  than  if  they  had  sued  on  any  other 
indebtedness. 

in.  It  being  conceded  that  they  have  no  preference  at 
law,  this  action  being  an  attempt  to  gain  a  preference  in 
equity,  the  maidm  that  <*  equality  is  equity  "  is  an  answer. 
(Story*s  Eq.  Jur.,  ^§  567,  664;  DeLaVergney.  EverUimll 
Paige,  181.)  . 

IV.  The  pltdntifi^  having  sued  for  others  as  well  as 
themselves,  cannot  claim  a  preference  over  such  others. 
(Code  §  119 ;  Smith  v.  Lockwood,  1  Code  E.,  N.  8.,  319 ; 
MeKmzie  v.  Lamaureux,  11  Barb.,  516 ;  Habioht  v.  Pemher- 
tan^  4  Sandf.,  657 ;  see  also  LaChaise  v.  Lord^  1  Abbotts' 
Pr.,  213 ;  8.  C,  10  How.  Pr.,  462.) 

Y.  The  giving  of  the  certificate  does  not  amount  to  a 
waiver  or  forfeiture  of  the  lien.  (Story's  Agency,  ^  367 ; 
Dunlap's  Paley's  Agency,  217 ;  Nash  v.  Masher^  19  Wend., 
431 ;  Bussell '  on  Factors,  216 ;  Scarf e  v.  Morgan^  4  M.  & 
W.,  270.) 

J.  M.  Van  CoU^  for  appellants,  in  reply,  urged  that  the 
factors  here  were  disentitled  \q  use  their  lien,  founded 
upon  liabilities  for  Bennie,  in  hostility  to  their  creditors' 
legal  process  to  enforce  that  identical  lien.  The  relief 
sought  by  plaintiffs,  in  the  application  of  the  goods  to  pay 
the  drafts,  would  exonerate  the  factors  from  the  very  lia- 
bility ^ividch  was  the  ground  of  their  alleged  lien. 


By  the  Ooubt — Boswobth,  Oh.  J.  1st.  Sturgis,  Shaw 
&  Oo.  have  a  right  to  apply  the  consigned  goods  to  pay  their 
acceptances,  unless  they  have  lost  that  right  by  reason  of 
the  certificate  they  gave  to  the  Sheriff,  when  the  latter 
levied  Ihe  attachments.  (Buss,  on  Factors,  211;  5  B.  & 
Aid.,  27 ;  Parsons'  Merc.  Law,  161.) 

2d.  If  they  have  not  thus  divested  themselves  of  that 
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riglit,  the  plaintiffli  had  no  right  to  take  and  lemove  the 
consigned  goods,  without  paying  the  amount  of  Stuigis, 
Shaw  &  OO/0  Uni  thereon,  (BrmimM  v.  Carnley,  3  Dner,  0.) 
Sd«  The  equitable  right  of  Soheidt  ft  Co.,  and  othen 
similarly  situated,  to  have  <^e  prooeeds  of  the  cKmsigned 
gockls  applied  to  pay  the  acceptances  they  hold,  (if  they 
eyer  hftd  sneh  a  right,)  became  peifeet  before  Sturgis, 
9haw  ft  Oo.  gave  to  the  &hmS  the  oariofloate  whidi  ifc  is 

claims^  P^*  ^^  ^d  ^  ^^^^  ^^  ^^  ^-  not  eaay  to  fm 
how  the  giving  of  that  oertificate  can  affeot  rights  whi^ 
had  previonsly  accrued  to  third  persons,  wJiQ  h^  no 
agency  or  partieipatioii  in  that  mU 

4tht  The  plaintiffii  an^  not  entitle,  xi\  this  action,  witlir 
out  other  parties  e^e  brought  before  tho  Court,  to  a 
reoeivmship  in  hostility  to»  or  that  can  interfi^re  with  tb((t 
alrei^y  existing.  The  Seceiver  who  has  been  appointed 
and  has  possession  of  the  property,  itnd  the  parties  he 
repr^senta,  aro  not»  nor  is  either  of  them  9^  party  to  this 
action. 

The  Receiver  o?  those  parties  should  be  made  parties  to 
this  action,  and  b^  hee^  upon  the  question,  before  1^ 
Beceiver  can  properly  be  appointed  in  aid  of  a  suit  wbioh 
seeks  to  appropriate  and  apply  the  property,  to  the  exclu- 
sion of  the  rights  claimed  by  the  pariaes  lepreewted  by 
the  iKecMver  of  the  property  already  appointed* 

The  QPAen^  mVBt  b^  affirmed,-  with  110  costs  to  ubide  the 
eventt 
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Fredebigk  F.  Bvn»,  Plaintiff  and  Jtespondent,  v,  JoKir 
H.  Baghe,  Defendant  and  Appellant* 

It  wsfi  decided  in  this  case,  that  a  complaint  for  mone^  lost  at  plaj,  stating 
that  OR  a  day  named,  defendant  received  a  specified  sum  of  money  belong- 
ing to  or  on  %eeoun|  of  the  plaintiff,  and  whidi  is  now  due  hlni,  daiiniof 
jn^gfneni  thtre&r,  is  snflieient  en  demurrer. 

Heard,  qit  Bpeciij  Term,  brfore  RosisftTapv,  J.^  in  Way,  1869. 
Heard  in  General  Term,  before  ^oswohth,  Ch.  J.,  Monorief,  EoBOftf 
60K,  Babboub  an4  Mokeu^  J.  J.,  May  31,  1862 ;  decided,  Jup^  7, 
1862. 
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Sbb  the  point  decided,  ia  the  index  to  this  volume, 
under  the  title,  Pleadings. 

See  the  decisions  at  Special  Tenn,  axid  on  the  appeal, 
reported  at  length,  in  14  Abbotts'  Pr.,  279. 


LEM  BaHiBO^d  Oompaky,  DefendaQts. 
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Wbere  defendants  bad  i^>pealed  to  the  General  Term  fix)m  an  order  of  the 
%»edal  Term,  denying  a  new  trial,  under  a  stipulation  that  the  appeal  be 
heard  there  without  judgment  or  security;  and  after  the  order  was  affirmed 
upon  the  appeal,  judgment  was  entered,  and  the  defendants' appealed  frona 
the  decision  of  thM9  General  Term  to  the  Court  of  Appeals ;  —  Hdi^  that  they 
were  not  entitled  to  have  the  judgment  amended,  by  adding  that  exceptions 
bad  been  heard  and  overruled  by  the  General  Term.  If  defendants  feared 
tfie  Court  of  Appeals  wonld  not  regard  the  exceptions,  they  should  tafte 
an  i^ppeal  from  the  Judgment^  and  the  eau^eptions  would  necesssrily  &m 
part  of  the  judgqient  record. 

At  Special  Term,  before  EU)b](btsok,  J.,  January,  1863. 

MOTioir  to  correct  or  amend  the  recitals  of  the  judgment 
which  had  been  entered  in  this  case,  in  favoi:  of  plaintiff, 
after  a  new  trial  had  been  denied,  and  the  order  denying 
it  affirmed  by  the  Court,  at  General  Term,  on  appeal.  ThQ 
decision  of  that  appeal  is  reported,  ante^  p.  396. 

13ie  facts  relative  to  the  present  motion  will  sufficiently 
appear  in  the  opinion. 

• 
BoBBBT80¥,  J.  This  actiou  was  brought  to  recover  per- 
sonal property,  daimed  to  be  wrongfully  detained.  The 
plaintiff  recovered  possession  of  it  after  the  delivery  of  a 
irequisltion  to  the  Sheriff  to  take  it  The  plaintiff  obtained 
a  verdict.  The  Jury  assessed  the  value  of  the  property  at 
one  tliousand  dollars,  and  also  twenty-five  dollars  as 
damages  for  the  detention.  A  motioa  was  made  for  a  new 
trial  at  Special  T^m,  which  was  denied,  and  the  order 
denyiag  it  was  affirmed,  on  aj^peai  to  tlie  General  Term. 
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After  the  decision  at  Special  Term,  the  parttes  stipulated 
that  ^*  the  case  on  appeal  to  the  General  Term  be  taken 
**  and  decided ''  at  such  term,  **  without  judgment  or  seco- 
''  rity."  'No  judgment  was  ever  entered  until  afto  the 
decision  at  Oeneral  Term ;  the  judgment  then  enta^  <m 
the  verdict  recites  the  making  and  denial  of  the  motion  fw 
a  new  trial,  and  the  affirmance  of  such  denial  on  appeal, 
and  adjudges  that  the  plaintiff  recover  the  possession  of 
the  property  claimed,  and  the  sum  assessed  for  damages 
and  costs,  as  acfjusted. 

The  defendants  now  move  to  amend  the  judgment  roll, 
by  adding  to  the  judgment  that  *^  exceptions  had  beea 
folly  argued  before  the  General  Term  of  the  Oonrt,  and 
denied  and  overruled,  and  judgment  ordered  for  the  plam- 
tiff  thereon,  and  that  the  decision  "  of  the  Spedal  Temi 
'*  should  be  affirmed/' 

No  judgment  was,  or  could  have  been  given  at  Oeneral 
Term,  except  on  the  order  denying  a  new  trial,  which,  when 
the  case  contains  exceptions,  includes  their  examination. 
The  Oode,  (^  266,)  provides  that  a  motion  for  a  new  trial 
on  a  case  or  exceptions, -must  first  be  heard  and  decided  at 
Special  Term,  except  in  certain  specified  cases,  of  whieh 
this  IB  not  one.  Another  provision,  (^  281,)  requires  ex- 
ceptions and  other  papers  to  form  part  of  the  judgment 
roll.  On  an  appeal  from  the  judgment,  the  defendants 
have  a  right  to  have  the  exceptions  considered.  (JelKng- 
hau8  V.  Ths  New  York  Inturjance  Co.,  5  Bosw.,  681.)  And 
although  it  would  have  been  an  answer  to  the  motion  for 
a  new  trial,  if  judgment  had  been  perfected  before  the 
motion  was  heard ;  (lb.)  yet,  after  the  motion  has  been 
made  and  denied  on  the  merits,  and  the  appeal  ttom  the 
order  denying  it,  also  heard,  no  objection  of  judgmrat 
having  been  entered  could  be  taken  in  the  appellate  Oouit; 
and  the  record  would  show  it  was  entered  after  the  heaN 
ing  of  the  motion.  The  appellate  Court  will  hear  the 
appeal  from  the  judgment,  at  General  Term,  affirming  the 
order  deaying  a  new  trial  on  the  same  papers  on  whidi 
such  new  trial  was  moved,  which  include  the  exceptions. 
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Judgment  for  the  plaintiff  on  exceptions,  at  Gtoneral  Term, 
Goald  only  be  ordered  where  they  had  been  directed  to  be 
first  heard  there,  which  was  not  the  case  here. 

If  there  is  any  groand  for  apprehension  that  the 
api)ellate  Court  will  not  hear  the  case,  on  exceptions, 
the  defendants  can  also  appeal  from  the  judgment, 
and  the  exceptions,  as  filed,  will  also  necessarily  form 
part  of  the  judgment  record.  But  I  do  not  see  any  neces* 
sity  or  propriety  in  inserting  in  a  judgment  at  Special  Term, 
on  the  verdict,  that  exceptions  have  been  heard  at  a  Gene- 
ral Term,  and  overruled. 

As  an  appeal  from  the  affirmance  of  the  order  denying 
a  new  trial  has  been  taken,  it  is  not  necessary  to  pass  on 
the  question  whether  an  appeal  from  the  judgment  is  suf- 
ficient to  carry  up  such  order  to  the  appellate  Court,  or 
not.  (See  Marquart  v.  La  Farge^  5  Duer,  559 ;  Brawn  v. 
Sichardson,  1  Bosw.,  402.)  Possibly  an  order  merely 
granting  a  new  trial  might  not  be  sufficient,  without  some 
separate  motion  to  open  the  judgment,  but  that  is  not 
material  at  present.  The  appeal  from  the  order  denying 
the  new  trial  could  have  been  heard  with  an  appeal  from 
the  judgment.  {Clarke  v.  Ward^  4  Duer,  206.)  If  there  is 
any  separate  effect  to  be  produced  by  an  appeal  from  the 
judgment,  in  addition  to  that  by  the  appeal  from  the  affir- 
mance of  the  order  denying  a  new  trial,  this  Court  cannot, 
by  any  entry,  make  one  appeal  perform  both  offices. 

The  title  of  the  summons  being  incorrect,  ihust  of  course 
be  changed.    The  residue  of  the  motion  is  denied. 


Gbaitoison  F.'Bead  et  al..  Plaintiffs  and  Bespondents, 
v.  John  E.  Wobthington  et  aZ.,  Defendants  and  Ap- 
I>ellants. 

1.  An  aaagnment  of  property  in  trust  for  the  benefit  of  creditors,   whioih 
contained  the  nsoal  recital,  that  ihe  a^gnors  were  "nnable  to  pay  their 
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MU,*^  and  were  deairoos  of  "dividing  tiieir  pn^)ertjr  equiUbly  wnoog 
their  oredUon^"  directed  the  assignees  to  pay  to  persons  named  in  a  sche- 
dule annexed,  "  the  sums  of  money  which  are  or  may  become  due  to  them" 
from  the  assignors,  *  *  *  *  ^^^  aflerward,  "  to  pay  all  the  rest^  residne 
and  remainder  of  the  creditors  of  said  firm  whai  may  become  due  to 
them." 

Htid^  1st  That  the  assignment  was  not  fraudulent  an<}  void  on  the  groaD4 
that  under  its  provisions  a  preferred  creditor  could  purchase  other  demands 
than  those  he  held  at  the  time  of  the  assignment,  and  thus  secure  a  prefer- 
ence for  them  also;  for  the  provision  giving  a  preference  to  the  specified 
oreditorB^  for  sums  which  "  may  become  due  to  them,**  should  be  oonstrued 
to  apply  to  actual  debts  already  owing  to  them,  or  contingent  liabilities 
abneady  incurred  by  them,  at  the  time  of  the  asaignment^  and  thereafter  to 
become  payable. 

2d.  ITor  was  the  assignment  void,  as  excluding  from  the  bene&t  of  tlie 
second  clause  creditors  whose  debts  had  become  payable  at  the  time  of 
asking  the  assignment  The  direction  to  pay  the  rest  of  the  crediton 
such  sums  as  "  may  become  due  them,"  cannot  be  construed  to  exduds 
the  payment  of  claims  already  due. 

2.  In  construing  an  assignment  of  property  in  trust,  for  the  benefit  of  credit- 
ors, as  well  as  other  written  instruments,  the  general  intention  of  the 
parties  is  to  govern ;  and  if  its  language  can  be  satisfied  by  a  constmotios 
that  wiU  support  the  instrument^  a  oonstraotion  should  not  be  given  that 
will  defeat  it;  and  fraud  is  not  to  be  presumed,  but  must  be  proved  by  the 
party  alleging  it 

3.  An  assignment  for  benefit  of  creditors  is  not  void  for  securing  and  giving 
a  preference  to  the  payment  of  debts  not  yet  due.  Securing  such  a  debt 
does  not  hinder  or  delay  creditors,  for  the  assignees  may  retain  in  tbeii 
hands  sufficient  to  meet  it^  and  distribute  the  residue  without  delay. 

i.  An  allegation  in  the  complaint  that  an  assignment^  which  the  plaintifa 
seek  to  set  aside,  was  made  with  intent  to  hinder,  delay  and  defraud  credit- 
ors, ScCy  is  sufficiently  put  in  issue  by  a  .denial  that  the  sssig^nment  was 
asde  with  intei»  to  hinder  and  defraud  oreditor& 

6.  Under  the  act  of  I860,  (Laws  of  1860,  594,)  an  assignment  for  benefit  of 
creditors  is  not  void  because  of  defects  in  the  inventory  filed  and  the  bond 
given  by  the  assignee. 

(Before  Bosworth,  CL  J.,  and  Mohorikf,  Robshtsow,  Whitb  and  Bar- 

BouR,  J.  «r.) 

Heard,  June  7, 1862;  decided,  June  28,  1862. 

Thxs  action  was  a  judgment  creditors'  suit,  brought  by 
various  judgment  and  attachment  creditors  of  the  firm  of 
0.  W.  &  T.  J.  Moore  &  Oo.,  to  set  aside  an  assignment  by 
them  to  the  defendants,  Worthington  and  Enapp.  Tha 
plaintiflb  weie,  Gkrandison  F.  Bead,  James  Benkard  and 
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BeDJamiQ  H*  Hutton;  Jamas  H.  Blacdc  and  Alexander 
Gaild ;  WilUam  W.  Stone,  George  B.  Bowman  and  Bob^ 
ert  BUas ;  Charles  H.^  Wilmerding,  John  0,  WUmerding, 
Thomaa  A.  WUmevding,  George  G.  Wilmerding  and  Wil- 
liam S*  Monnt;  James  Haslehursty  Bryan  S-  Smith  and 
Joseph  Haslehorstf  and  the  defendants  were,  John  B^ 
Wodjiington,  Gteorge  H.  Knapp,  James  Myers,  Ohannoey 
W*  Moore,  John  T.  Moofo,  William  M.  Bobbins,  Bmmor 
K*  Haight,  Joseph  B.  Lockwood,  Joseph  ]^.  Ely,  Ohanncey 
W.  Brown  and  William  B.  Dean.  The  present  appeal  waa 
taken  from  an  order  made  at  Special  Term,  i^P^pointing  a 
Seceiver  of  the  assigned  property,  and  eqjoining  the 
defendants  from  interfering  therewith;  the  motion  on 
whooh  snch  order  was  made  was  founded  on  the  eomplaint 
dnly  verified,  the  affidavits  of  B.  L.  Johnson  and  the  platn^ 
tiff.  Bead,  and  in  opposition  thereto  were  read  the  affida- 
vits of  the  defNidants  ^nd  npwards  of  sixty  of  thmr 
creditors,  and  a  eertifled  oopy  of  an  instramant  of  eon^-^ 
flrmation. 

In  addition  to  the  nsoal  averments  of  the  recovery  of 
the  judgments  and  issuing  of  executions  and  attachments, 
and  their  return,  the  complaint  alleges  the  possession  and 
ooncealmeiit  by  the  defiBndants  of  divers  evidences  of  debt» 
ohoses  in  action,  effects,  and  documents  and  account 
books  in  relation  thereto,  which  they  refused  to  deliver 
to  the  Sheriff  of  the  Oity  and  Oounty  of  Kew  York,  wha 
held  such  executions  and  warrants  of  attachment,  and  an 
application  1by  such  Sheriff  to  the  assignees  in  question, 
in  order  to  levy  on  tiie  assigned  property.  It  further 
alleges,  that  the  Sheriff,  at  the  time  of  sucJi  apiplication, 
IcA  with  such  assignees  a  certified  copy  of  such  warrant, 
and  a  notice,  wherein  he  stated  that  he  attached  the  pro- 
perty iu.  their  hands,  demanded  a  delivery  to  him  of  the 
evidences  of  debt,  choses  in  action  and  effects  held  by 
them,  together  with  a  certificate  designating  the  amounts 
and  description  of  property  held  by  such  assignees  for  the 
benefit  oi  the  debtors,  and  the  debts  owing  them,  and 
claimed  such  assignment  to  be  fraudulent  sad  void ;  but 
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such  assigDees  refused  to  deliver  np  the  articles  demanded, 
and  fsdsely  certified  that  they  had  no  property  belonging 
to  the  debtors.  It  also  alleges,  that  the  seven  defendants, 
0.  W.  and  J.  T.  Moore,  Bobbins,  Haight,  Lockwood, 
Brown  and  Dean,  composing  the  firm  of  O.  W.  &  J.  T. 
Moore  &  Go.,  who  are  the  judgment  debtors,  in  1861,  on 
the  4th  of  December,  executed  and  delivered  to  the  defend- 
ants, Worthington  and  Knapp,  and  acknowledged  before 
a  proper  (^cer,  a  certain  instrument  which  is  set  forth 
verbatim  therein.  This  instrument,  to  which  the  defimd- 
ants,  members  of  the  firm  of  0.  W.  &  J.  T.  Moore  &  Oo., 
were  parties  of  the  first  part,  and  the  defendants,  Worth- 
ington and  Knapp,  parties  of  the  second  part,  is  under 
seal,  and  dated  the  1st  of  December,  1861.  It  redtes,  that 
the  parties  of  the  first  part  had  become  ''insolvent  and 
**  unable  to  pay  their  debts^  and  were  desirous  of  dividing 
**  their  property  equitably  among  their  creditors,^*  and  for 
the  expressed  consideration  of  one  dollar  and  other  good 
considerations,  assigns  all  the  property  of  the  parties  of 
the  first  part,  and  each  of  them,  of  every  kind,  to  the 
parties  of  the  second  part,  to  hold  upon  certain  trusts, 
which  were,  (first,)  to  collect  and  convert  into  money  sach 
assigned  property ;  (secondly,)  therewith  to  pay  the  legd 
expenses  of  drawing  sach  assignment  and  executing  sach 
trusts;  then,  (thirdly,)  to  pay  to  persons  named  in  an 
annexed  schedule  ''  the  sums  of  money  which  are^  er  m^ 
^^beoomey  due  them  ftom  the  assignors,  not  exceeding, 
''  however,  the  snms  set  opposite  the  names,  respectively, 
**  of  those  who  had  any  so  set,  if  so  much  should  beeome 
*'  due  them^^  from  the  assignors,  or  pro  rata,  in  case  sadi 
proceeds  are  insufficient  to  pay  the  whole;  and  lastly, 
(fourthly,)  to  pay  all  the  rest  of  the  creditors  of  the  fim 
what  might  become  due  to  them.  In  such  schedule  six 
persons,  of  whom  the  defendant,  Knapp,  is  one,  have  no 
sums  set  opposite  to  their  names.  The  assignment  itself 
was  recorded  in  Kings  Oounty,  on  the  5th  day  of  Decem- 
ber, and  a  verified  inventory  of  the  assigned  property  was 
presented  to  the  Gounty  Judge  of  that  Oounty,  by  whom. 
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on  the  same  day,  an  order  was  made,  reqoiriog  the  assiga- 
ees  to  give  security  in  the  sum  of  $230,000,  with  sureties 
justifying  in  double  that  sum.  On  the  20th  of  that  month, 
a  boD^d  in  the  penal  sum  of  $230,000  was  presented  to 
such  Judge,  signed  by  the  assignees  and  by  four  sureties, 
Hoyt,  Sprague,  Worthington  and  Bobbins,  but  purporting, 
in  the  body  thereof,  to  be  executed  by  a  Mr.  Bichards ;  it 
recited  the  order  and  assignment,  and  was  conditioned,  as 
required  by  law,  for  the  due  i>erformaDce,  by  the  assignees, 
of  their  duties.  Hoyt  justified  in  the  sum  of  $160,000, 
Sprague  in  the  sum  of  $60,000,  and  Messrs..  Worthington 
and  Bobbins  in  the  sum  of  $40,000  each,  making  $400,- 
000.  Such  bond  was  duly  acknowledged,  approved  and 
filed.    The  foregoing  fistcts  are  set  out  in  the  complaint 

The  complaint  specifies  as  defects  in  such  inventory  its 
fraudulent  omission  of  property,  particularly  land  on 
Wabash  avenue,  Ohicago,  and  an  interest  of  John  T. 
Moore  in  a  firm  of  Hanford  &  Browning;  also,  its  want  of 
particularity  in  describing  what  was  mentioned';  its  under- 
valuation ;  its  omission  of  the  names  and  places  of  residence 
of  creditors  and  sums  due  to  them,  of  the  nature  of  the  debt 
and  demand  in  each  case,  of  the  true  cause  and  considera- 
tion of  such  indebtedness,  the  place  where  it  arose  and 
the  collateral  securities  given  therefor ;  and  that  the  debts 
of  the  two  creditors,  the  plaintiff  Bead  and  a  Mr.  Todd, 
are  not  properly  set  out  therein.  It  does  not,  however, 
specify  what  names  were  omitted,  or  what  the  debts  were, 
the  particulars  of  which  such  inventory  fails  to  give.  GDhe 
complaint  also  alleges  the  sureties  jn  the  bond  not  to  be 
sufficient  security  for  the  performance  of  the  duties  of  the 
assignees  by  them,  and  their  justification  to  haVe  been 
insufficient,  as  not  amounting  to  the  sum  required  by  the 
order.  It  also  claims  the  bond  executed  by  them  to  have 
been  void  by  the  omission  of  its  execution  by  Mr.  Bichards, 
and  its  filing,  without  the  authority  of  the  other  obligors,  or 
any  waiver  by  them  of  its  execution  by  Bichards.  It 
further  alleges  that  five  of  the  persons  gainst  whose 
name  no  sum  was  set  in  the  schedule  annexed  to  the 
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ignment  were  not  cmdlton  of  the  daii^ors  m*  eitber  of 
them  when  it  was  executed ;  alio,  that  the  asBl^eee  wme 
not  proper  or  safe  persons  to  exeente  the  trusts ;  that  all 
the  assigned  propierty  is  In  the  City  of  IS'ew  York,  eit^ 
eertain  real  estate,  and  that  the  debts  due  by  the  adiA^ 
^m  wefe  contracted  in  that  dtyt  that  the  defendant 
Knapp  is  a  brother-in^aw  of  J.  T.  Moore,  and  Wotthing- 
ton  a  brotber^in-Iaw  of  0.  W.  Moore;  that  the  latter  resMte 
In  Otsego  county,  having  no  place  of  busineBS  in  tills 
eonnty,  and  leares  the  management  of  the  assignment  to 
the  defendant  Knapp  and  the  assignors ;  that  Knspp 
at  the  time  of  the^assignment  was  a  clerk  of  ihe  assignor, 
and  Under  their  influence,  is  of  no  responsibility ;  that  tihe 
assignment  was  made  with  iiie  intent  to  retain  control  of 
the  property,  and  the  bond  made  defective,  so  as  to  involve 
no  liability. 

The  complaint  also  alleges,  **  that  the  assignment  was 
*^  90  drawn^that  the  persons  named  as  preferred  creditors 
^  might  huy  up  notes  and  debts  of  the  assignors  at  a  gresi 
**  discount,  and  have  the  same  {deferred  in  said  assignment 
**  for  the  fbll  amount  thereof,  for  the  benefit  of  the 
^  asngnors."  l%at  the  judgment  debtors  in  Sqyfeember 
last,  made  a  pretended  sale  of  their  goods  and  chattels  to 
the  defendant  Myers,  who  pretended  to  take  possesskm 
thereof,  and  th^^y  prevented  the  Sheiff  from  levying 
thereon.  That  such  sale  and  all  the  other  acts  cCfhe 
defendants  were  made  with  intent  to  hinder,  delay  and 
defraud  the  plaintiffi  and  other  creditors  of  Mooro  &  Ga, 
of  their  just  rights ;  that  Myers  and  the  assignees,  with  the 
debtors,  are  about  to  dispose  of  such  property. 

The 'whole  of  the  complaint  is  stated  to  be  upon  informa- 
tion and  belief,  and  is  verified  by  several  ol  the  plain- 
tiih  with  the  usual  qualification  in  the  oath  as  to  matteffs 
so  stated.  The  affidavit  of  Mr.  Johnson  is  positive, 
however,  as  to  the  assignment,  bond,  inventory,  eerCifi- 
eates,  affidavit  and  approval  annexed,  and  also  that  five  of 
the  persons  named  in  the  sdiedule  annexed  to  the  assign- 
ment withobt  sums  set  opposite  to  their  names,  including 
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t^e  defendant  Ejiapp,  are  not  named  as  oreditars  in  such 
inventory. 

The  afBdavits  of  sixty  creditors  of  the  jadgment  debt- 
cm,  holding  claims  to  nearly  400,000  dollars,  show  the 
ability,  ledponsibility  and  chatacter  of  the  assignees,  and 
their  confidence  therein.  On  the  10th  of  March,  1803, 
the  five  snretles  in  the  bcmd  filed  with  the  inventory  in 
Kings  Oonnty,  execnted  an  instlrument  under  seal,  reciting 
the  execution  of  sudi  bond  by  them,  and  their  knowledge 
tiiat  Bichatds  was  not  to  be  a  party  thereto,  and  that  they 
assented  to  the  delivery  of  such  bond  as  their  joint  and 
several  bond,  whereby  they  ratified  and  confirmed  such 
bond.  An  affidavit  of  0.  W.  Moore,  one  of  the  defend- 
ants, shows  that  the  sureties  In  such  bond  were  Infbrmed 
before  its  delivery  and  acknowledgment  by  them^  that  Mr. 
lUchards  had  declined  to  execute  it,  and  that  they  delivered 
it  with  such  knowledge,  and  assented  to  his  omission.  The 
defendant,  Knapp,  swears  that  he  is  surety  for  the  assign- 
ws,  on  an  appeal  in  a  suit  pending  in  the  Oourt  of 
Appeals.  The  defendants,  who  are  members  of  the  firm 
of  0.  W.  &  J.  T.  Moore  &  Co.,  state  that  the  Sheriff  of  the 
CBty  and  County  of  New  York  never  made  the  application 
to  them  set  forth  in  the  complaint.  They  allege  that  all 
their  property  not  exempt  firom  execution  were  included  in 
rach  inventory ;  that  it  contains  the  naihe  and  residence 
of  each  creditor,  and  the  sums  owing  them,  with  the 
lEiature  of  each  demand  and  debt,  the  true  consideration  at 
such  indebtedness,  with  the  place  where  it  arose,  and  a 
statement  Of  all  collateral  securities  for  their  payment, 
and  that  Todd  was  not  a  creditor  for  a  larger  sum  than 
was  stated  in  such  schedule  i  that  the  plaintiff.  Bead,  was 
not  mentioned  because  he  was  assignee  of  a  demand,  and 
the  name  of  the  assignor  was  Inserted ;  that  the  five  i>er'- 
4K>ns  whose  names  have  no  sum  set  opposite  to  them  in 
the  schedule  annexed  to  the  assignment,  were  only  contin- 
gently creditors,  having  signed  certain  undertakings  for 
the  assigtiois,  and  were  only  mentioned  as  creditors  to 
^protect  them  afaiut  liability,  which  u  ecMrroboMted  by 
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the  affidavit  of  the  several  creditors  themselves.  The 
assignors  deny  under  oath  any  fraud  in  the  assignment^ 
and  allege  a  hona  fide  sale  of  their  stock  in  trade  in  Sep- 
tember, 1861,  to  the  defendant  Myers,  for  the  best  price 
they  could  obtain,  without  any  intent  to  hinder  theii 
creditors  or  reserve  anything  for  their  own  use.  An  affi- 
davit of  the  defendant,  J.  T.  Moore,  explains  the  omisskm 
of  his  interest  in  the  firm  of  Hanfbrd  &  Browning  by  a 
statement  of  his  sale  of  the  same,  hona  fide^  before  such 
assignment  It  also  contradicts  or  explains  a  statement 
by  Mr.  Johnson,  in  regard  to  the  omitting  to  state  the 
vitluation  of  certain  notes  of  the  defendant,  Myers,  in 
the  schedule,  by  saying  that  they  were  subject  to  lienB, 
which  amounted  to  more  than  they  were  worth. 

C.  A.  NicJmIs  and  L.  B.  Woodruffs  for  defendants, 
appellants. 

L  This  action  cannot  be  maintained,  and  of  coarse  an 
iqjunction  and  receivership  cannot  be  properly  granted, 
except  the  assignment  be  declared  void. 

n.  Final  approval,  by  the  Judge,  of  the  assignee's  bond 
was  an  abjudication  which  cannot  be  disturbed  except 
upon  application  to  him. 

III.  Any  defects  in  the  bond  qv  schedules,  or  any 
matter  arising  sitbsequent  to  the  making  of  the  assign- 
ment cannot  affect  the  validity  of  the  assignment,  evmi 
if  the  assignors  retained  property  and  withheld  it  fix>m  the 
assignees,  as  alleged. 

TV.  There  is  no  evidence  of  any  intent  to  allow  i^e- 
ferred  creditors  to  buy  claims  for  the  benefit  of  assignois. 

Y.  The  assignment  is  not  fraudulent  because  there  is  a 
preference  made  therein  in  favor  of  contingent  liabilities. 
{Cunningham  v.  Freeborn,  11  Wend.,  241 ;  Paige  v.  Fawn, 
8  Bosw.,  294;  EetUetas  v.  Wilson^  23  How.  Pr.,  69;  Hm- 
dricks  v.  JBobinson,  2  Johns.  Oh.,  284.) 

It  makes  no  difference  whether,  in  terms,  the  contingent 
creditor,  or  the  contingent  liability  is  preferred.  Equity 
will  decree  the  execution  of  the  trust  by  applying  the  tnist 
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fund  to  payment  of  the  liability  sought  to  be  secured  by 
it  {Wright  y.  Morley,  11  Vesey,  22;  Keyes  v.  Briish,  2 
Paige,  311 ;  PraM  v.  Adams,  7  Paige,  627.) 

C.  Bainhridge  Smithy  for  plaintifEs,  respondents. 

I.  Plaintiffs'  warrants  of  attachment  were  issued  gainst 
the  property  of  the  defendants,  (0.  W.  &  J.  T«  Moore  & 
Oq.,)  and  were  in  the  hands  of  the  Sheriff  to  be  executed, 
before  the  maMng  and  delivery  of  their  assignment ;  and 
it  being  conceded  that  they  had  property  in  their  posses- 
sion at  the  time  the  Sheriff  had  the  warrants,  which  he 
demanded,  and  they  refused  to  deliver,  and  fraudulently 
concealed,  and  secreted  the  same,  with  the  intent  that  said 
Sheriff  could  not  find  the  same,  the  Sheriff,  by  such  assign- 
ment, was  not  deprived  of  his  lien. 

n.  A  creditor  who  has  obtained  a  warrant  of  attach- 
ment against  the  property  of  a  debtor,  which  the  Sheriff 
is  prevented  by  fraud  or  otherwise  from  levying,  acquires 
thereby  a  lien,^  as  valid  and  effectual  as  in  l^e  case  of  an 
execution  at  law,  and  a  Oourt  of  equity  will  enforce  it  in 
the  same  manner  for  the  benefit  of  cre(Utors.  {Falconer  v. 
Freeman,  4  Sandf.  Oh.,  665 ;  WiUm  v.  Forsyth,  24  Barb., 
109 ;  8coU  V.  McMiOen,  1  Littell,  302 ;  McElwain  v.  WiUis, 
9  Wend.,  648 ;  Drake  on  Attachments,  2d  ed.,  226 ;  Thayer 
V.  WiUety  6  Bosw.,  367 ;  Beck  v.  Burdett,  1  Paige,  306 ; 
ClarJcson  v.  DePeyester,  3  Id.,  320 ;  Ouyhr  v.  Morehmd,  6 
Id.,  276 ;  Boardman  v.  SaUiday,  10  Id.,  223 ;  Forbes  v. 
Logan,  4  Bosw.,  482 ;  8pear  v.  WardeU,  1  Oomst.,  144 ; 
JacotsV.  Boyle,  18  How.,  106;  Morton  v.  WeU,  33  Barb., 
30 ;  Beed  v.  StryJcer,  12  Abb.  Pr.,  47 ;  Code,  ^  117.) 

III.  The  assignment  by  the  defendants  0.  W.  &  J.  T. 
Moore  &  Go.  is  fraudulent  and  void.  {Jessup  v.  Hvlse,  21 
IJT.  Y.  E.,  168 ;  Dunham  v.  Waterman,  17  N.  Y.  E.,  19 ; 
Nidiolsou  V.  Leavitt,  2  Seld.,  617 ;  WUson  v.  Forsyth,  24 
Barbn  106;  Bathiun  v.  Platner,  18  Id.,  272;  Burdiok 
V.  Post,  12  Id.,  168 ;  Seymour  v.  Wilson,  14  K  Y.  E., 
567 ;  Duhose  v.  Dubose,  7  Ala.,  237 ;  Gomez  v.  Lagarus,  1 
Dev«  Eq.,  206;  Goodrich  v.  Down»,  6  Hill,  438;  Barney 
Bosw.— Vol.  IX.        ?0 
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V.  Or^,  2  Oomst.,  385 ;  Daremu$  r.  Lmtis,  8  Barh.,  134 ; 
Dam  V,  LhU,  17  Verm.,  390  j  flfrewi  v.  Triebm-,  3  Md-,  U; 
Malcolm  y.  Hodge^t  8  Id.,  425 ;  DjoImou  y.  JSaut^oh,  5  OUo 
N.  S.,  218 ;  Spring  v.  Straussy  3  Bosw,,  607.) 

BoBBtrrsoK,  J.  The  prominent  obfeetiofis  agaitist  ibe 
Assignment  in  this  ease  te,  that  by  a  eertam  eonstrneliicm  of 
its  terms,  itoontains  mteitaal  eyid€»ee  of  fraud.  14  is 
claimed  tliat  the  direction  in  it»  to  pay  eertain  pem(»0 
named  in  a  schednle  annexed,  the  sntns  of  money  wUdi 
may  be  or  become  dde  to  them  firom  the  assignors,  will 
enable  snch  persons  to  aeqnire  daims  belonging  to  otbesli 
l^d  be  paid  the  same  in  fall ;  while  the  direction  to  pay 
4he  rest  of  the  creditors,  by  confining  the  payment  to  wa^ 
as  may  become  due  th^n,  excludes  the  paym^it  of  what 
was  due  at  the  time  of  making  tlie  assignment* 

There  might  be  some  doubt  whether  the  mere  £ftet  of 
naming  certain  i>er8ons  to  be  preferred,  provided  they 
should  become  credit<Nrs,  would,  of  itself,  make  tlie  assign- 
m^it  fraudulent  on  its  face,  be(»use  the  law  does  not  inter- 
fere with  preferences,  provided  the  debtor  does  not  abuse 
the  right,  so  as  to  gain  some  advantage  for  himself.  The 
difficulty  would  be  that  some  time  must  be  fixed  for 
the  acquisition  of  the  claim,  ot  it  must  be  left  indefinite  ; 
and  in  either  case  it  would  postpone  the  settlement  of  the 
estate  and  operate  to  hinder  creditors  not  preferred. 

But  in  tins  case  there  is  no  necessity  for  sudh  an  inquiry  ; 
the  terma  of  the  assignment  do  not  warrant  the  construc- 
tion contended  for.  By  the  two  parts  of  the  direction  for 
distributing  the  assets  of  the  assignors,  aK  the  oreditors,  by 
fte  terms,  are  to  be  provided  for.  There  are  three  general 
rules  of  interpretation,  which,  applied  to  this  case,  show 
that  the  intent  on  the  face  of  the  instrument  was  honest  to 
creditors  r  Firstly,  that  the  general  intent  of  the  parlies  is 
to  govern ;  Secondly,  that  the  leaning  of  all  constructions 
shoqld  be  in  favor  of  supporting,  and  not  overthrowing,  an 
instrument ;.  and,  Thirdly,  that  £ra(ud  is  not  to  be  presumed, 
^Saiogg  V«  Slaunovh  15  Barb.,  56 ;  KeUogg  v^  JBorier,  14 
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Baxb.,  11 ;  Bamum  v.  Hempstead^  7  Paige,  569 ;  Kuhtman 
V.  Orser,  5  Doer,  2S0 ;  Bank  of  SQwr  Creek  t.  Tahott,  22 
Barb.,  561 ;)  and  assignments  are  subject  to  no  different 
ruks.  (Pine  y.  Rikert,  21  Barb.,  469.)  Oonrts  are  therefore 
under  no  obligation  to  be  astute  to  destroy  them. 

The  redtal  in  this  case  is  that  the  assignors  desire  to 
distribute  their  property  among  their  creditors ;  the  last 
part  of  the  direction  is  to  distribute  what  remains  after  pay- 
ing those  intended  in  the  first  class,  among  the  rest  of  the 
creditors;  it  could  hardly  be  intended  by  the  words,  "may 
become  due,^'  the  assignors  intended  to  exclude  claims 
already  due.  One  of  the  meanings  of  "become**  is  "be," 
and  it  certainly  seems  to  be  used  in  that  sense  here ;  it  Is 
used  twice  before,  and  must  once,  at  least,  have  been  there 
employed  in  that  sense.  By  the  first  direction  the  assign- 
ees are  directed  to  pay  to  creditors  named  in  the  schedule 
to  the  assignment,  whose  debts  are  due^  "  so  much  as  may 
**  became  due;*^  this  would  involve  a  contradiction  and 
absurdity  if  "  become"  implied  anything  more  than  "be." 
But  in  the  first  part,  by  using  both  "  are,"  and  "  may  become 
due,"  the  assignors  meant  both  those  past  due,  and  exist- 
ing liabilities  to  become  due.  Lexicographers  make  "  dtce^* 
and  "|>aya6fe"  convertible  J;erms,  (see  Worcester's  Diet,) 
and  so  they  are  held  to  be,  legally.  {AUen  v.  Patterson,  3 
Seld.,  476.)  It  is  difficult,  in  a  single  word,  to  express  pre- 
sent liabilities,  payable  hereafter;  but  "due,"  and  "to 
become  due,^'  have,  by  long  usage,  come  to  mean  liabilities 
past  due  and  hereafter  to  grow  due.  Besides  this,  no  time 
is  fixed  in  the  instrument  for  the  purchase  of  the  claims ; 
and  in  such  case  it  is  to  be  understood  as  speaking  as  of 
its  date ;  and  "  debts"  must  mean  debts  at  its  date,  which 
were  to  become  dne  afterwards.  The  assignment,  therefore, 
is  not  fraudulent  and  void  on  this  ground. 
.  It  is,  however,  suggested  that,  even  if  the  preferred 
creditors  were  not  at  liberty  to  buy  up  claims  to  secure 
such  preference,  the  assignment  is  void  for  securing  debts 
not  yet  due.  I  have  had  occasion  heretofore  to  examine 
this  question  in  other  cases,  and,  after  full  reflection,  can 
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find  nothing  to  justify  overthrowing  the  settled  practice  in 
those  cases.  There  is  no  law  which  makes  a  mortgage  to 
secure  a  surety,  by  a  piiucipal  in  failing  circumstances^  yoid. 
Whatever  debt  can  be  secured  by  a  conveyance  direct|^to 
the  surety,  may  be  secured  by  one  to  an  assignee  in  trost, 
nor  is  there  any  principle  which  puts  a  contingent  liability 
beyond  the  possibility  of  being  protected.  Nor  can  there 
be  any  difference  between  protecting  the  surety  and  pro- 
tecting the  creditor ;  a  principal,  desirous  of  protecting  a 
surety,  is  not  bound,  for  that  purpose,  to  admit  his  liability 
for  a  debt  which  he  believes  himself  entitled  to  resist 
The  ground  upon  which  the  objection  is  put  is  fallacions; 
an  assignment  to  protect  a  contingent  liability  no  moie 
hinders  or  delays  a  creditor  than  one  to  pay  a  debt  not  yet 
due,  even  if  the  assignees  were  not  authorized  to  pay  sueh 
debt  before  its  maturity.  The  preference  given  is  asserted 
to  be  priority  in  time,  and  that  the  assigned  estate 
cannot  be  distributed  until  the  liability  is  ascertained, 
because  the  assignment  says  it  is  first  to  be  discharged. 
But  assignees  have  a  right  to  retain  sufiScient  in  theb  bands 
to  meet  such  liability,  and  distribute  the  residue,  and,  after 
the  liability  is  disposed  of,  distribute  what  remains.  {Cun- 
ningham V.  Freeborn^  11  Wend.,  241 ;  Hendricks  v.  Rdbinwn, 
2  Johns.  Oh.  B.,  284.)  If  they  refuse  to  dp  their  duty  in  this 
respect,  they  can  easily  be  compelled  to  do  so  by  an  action. 
.  It  has  also  been  assumed  that  the  defendant,  althongh 
denying  the  charge  in  the  complaint,  that  the  assignment 
in  question  was  made  with  intent  to  hinder  and  defraud 
creditors,  do  not  deny  the  charge  that  it  was  made  witb 
intent  to  delay  them,  and  this  is  founded  upon  some  sup- 
posed distinction  between  delaying  and  hindering.  I 
should  suppose  a  person  who  was  hindered  was  effisctnaOy 
delayed ;  nor  do  I  see  how  a  man  can  be  delayed  without 
being  hindered.  To  hinder  any  one  in  his  course  is,  neces- 
sarily, to  delay  him.  Not  being  able  to  perceive  the  dis- 
tinction, I  must  hold  that  none  exists.  Many  such  pleon- 
asms are  to  be  found  in  old  English  statutes,  where  they 
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are  introduced  for  eaation's  sake,  more  than  with  any 
precise  idea  as  to  what  they  were  intended  to  eflTect. 

All  the  objections  to  the  proceedings  in  reference  to  the 
inventory  filed,  and  the  bond,  are  mere  matters  affecting 
the  assignees,  and  not  the  assignment.  The  statute  of 
1860,  (Sess.  L.,  1860,  694,)  does  not  i)royide  for  the  conse- 
quences of  omitting  to  comply  with  its  provisions ;  it  does 
not  seem  to  have  been  intended  to  prevent  assignments, 
but  rather  to  protect  tho^e  interested  under  them,  and, 
therefore,  probably  was  intended  only  to  lay  the  foundar 
tion  for  an  application  to  a  Court  to  compel  a  compliance, 
under  penalty  of  removal. 

But  the  objections  to  the  inventory  are  explained,  the 
bond  is  shown  to  have  been  binding,  and  the  justification 
of  the  sureties  was  approved  by  the  County  Judge ;  there- 
fore there  does  not  appear  to  be  any  reason  for  removal 
of  the  assignees  and  substituting  a  Beceiver  in  their  place. 

It  is  not  necessary  to  discuss  the  questions  raised  as  to 
tiie  lien  of  the  attachments,  as  the  assignment  was  valid. 

The  denial,  in  the  affidavits  of  the  defendants,  of  the 
demand  by  the  Sheriff  of  notes,  debts,  credits  and 
effects,  and  of  the  allegations  of  the  complaint  in  relation 
Hiereto,  and  the  averment  that  they  had  no  property  at 
the  time  of  making  the  inventory,  other  than  what  was 
mentioned  in  it,*  I  consider  sufficiently  takes  issue  on  the 
allegation  that  the  defendants  had  goods,  notes  and  other 
articles  when  the  warrants  were  issued,  and  the  Sheriff 
demanded  i)ossession  of  one  or  more  of  the  defendants 
and  they  refused  to  deliver  them ;  their  fraudulent  conceal- 
ment, with  intent  that  the  Sheriff  could  not  find  them,  if 
not  denied,  is  immaterial  by  itself;  it  might  make  such 
goods  liable,  if  not  claimed  by  the  assignee,  but  not  those* 
assigned  and  claimed  by  them. 

The  assignment,  therefore,  not  being  fraudulent  on  its: 
&ee  or  made  so  by  extrinsic  evidence,  and  there  being  no' 
good  cause  shown  for  removing  the  assignees,  or  appoint- 
ing a  Beceiver,  the  order  made  at  Special  Term  should  be 
xeversed* 
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BoswoRTHf  Oh.  J.  In  constnung  w  iiB9igmaeDt  of  pio- 
petty  in  trust  for  the  benefit  of  tbe  creditors  of  the  assignor, 
as  well  as  other  written  eontracts,  all  legal  rules  resorted  to 
for  the  purpose  of  aiding  ii|  tfai^  intarpi^tation,  '^  ace  sab- 
ordinate  to  that  primary  role  which  requires  that  ev^y 
soch  instrument  shall  be  construed  accoiding  to  the  inten- 
tion of  the  parties/'  {PhM  v.  Len,  17  ^.  Y.  B.,  478,  480; 
Kdlog§  Y,  Barher,  U  Barb.,  11.) 

When  the  language  of  a&  assignment  cw  be  satisfied 
by  a  Gonstmctipn  that  will  support  the  instrument,  it  is  well 
settled  that  a  construction  shall  not  be  given  that  will 
defeat  it.  (KeOogg  v.  Slamon,  11  IS.  Y.  Bm  303,  306.) 

Fraud  is  not  to  be  presamed,  but  there  must  be  proof 
of  it;  and  the  (mm  of  proving  the  i^g^m^it  to  be 
fi:andulent,  rests  on  the  party  assailing  it.  (Bank  of  Siher 
Creek  v.  Tdhoitj  22  Barb.,  601.) 

The  provision  which  directs  the  ^soignees  ^*  to  pay  to 
the  paarties  named  in  Schedule  A,  hereto  annexed,  die 
sums  of  money,  with  interest,  which  are,  or  may  heoame  ihb§ 
to  them  fteffl  the  parties  of  the  first  part,  not  ^Kceeding, 
however,  the  sums  set  opposite  the  names  respectively  of 
those  who  have  a  sum  set  thereto,  if  so  nmaik  shall  become 
due  to  th^n  from  the  parties  of  the  first  part,"  can  be 
abundantly  satisfied  without  construing  it  to  authorize  the 
parties  named  in  that  schedule  to  purchase  d^otiands,  and 
to  protect  and  prefix  them,  if  purchased* 

The  object  of  the  assignment,  as  declared  by  its  recitals, 
is  a  division  of  the  property  of  the  assignors  among  their 
creditcwts  equitably.  The  persons  {wovided  for  by  Sche- 
dule A,  are  only  those ;  and  the  provision  pr^rring  those 
named  in  it,-  includes  only  those  who  were  creditors  when 
the  assignment  was  made,  and  they  are  preferred  only  in 
respect  to  debts  then  owing  to  them,  or  in  ie^>ect  to  liabili*^ 
ties  which  they  had  theretofore  assumed  for  the  assignors. 
The  words  *'or  may  become  due,"  when  applied  to  actual 
debts  then  owing  to  any  of  those  persons,  mean  debts 
which  shall  become  payable  thereafter ;  and,  when  applied 
to  persons  then  under  a  contingent  liability  for  the  aBsignior» 
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mean,  uxsxm  of  money  which  shall  tiheceafter  become  pay* 
able  to  them  by  reason  of  such  contingent  liabilities.  {Kel- 
logg V.  Ba/rbeTy  14  Barb.,  11 ;  Bank  of  Silver  Greek  v.  Tc^oott^ 
22  Barb.,  550;  AUen  y*  Patt^son^  3  Seld.,  476.)  Dne, 
sometimes  means  payable* 

TWfaict  that  a  pe)*son  ii;  protected  against  a  contingent 
l^iiitffy  which  is^  on  its  fs^,  an  imdejrtakigig  for  a  thir4 
persQii,  doefi  90t  raise  a  presmqiption,  when  all  the  proyi* 
sions  of  the  assignment  are  considered,  that  the  assignees 
haye  appirp^iated  ^ny  of  jliheir  property  to  pay  debts,  or 
iademiiify  against  liabilities,  which  it  was  not  their  duty 
to  pay  or  satisfy,  (Bank  Qf  Sih^  Oreek  y-  Talc^tti  22  Barb., 
655^657.) 

I  do  not  deeio  it;  import^t  to  a4d  anything  to  the 
obseryations  of  my  brother  Itoi^EQXSON,  in  respect  tq 
the  other  objections  urged  against  the  yalidity  of  t^he 
assignment. 

Qn  the  pi^pers  before  us,  the  assignment  should  not  be 
adjudged  invalid,  and  thf^  assignees  should  not  be  inter- 
&re4  with,  by  an  injunction  or  Beoeiver. 

The  order  appealed  firom  should  be  reverseA* 


Sahpel  0*  Haj^ott  et  al,  Plaintiff  and  Appellants,  y, 
Jakes  K  Walls  et  al^  Defendants  and  Beispondents- 

L  Upon  a  complunt  being  amended  in  a  material  particular,  the  defendant's 
*  ri  j^t  to  answer  the  amended  eomplaint^  by  interposing  any  defense  wluch 

he  may  possess^  is  absolute  and  unrestricted. 
%  Thus,  where,  vppn  a  trial  of  an  action  brought  i^pon  a  contract^  of  which 
the  plainiifiS)  in  their  complain^  alleged  performance  on  their  part^  they 
failea  to  prove  full  performance,  but  gave  evidence  of  a  waiver  of  such  per- 
formance by  the  defendants,  and  asked  leave  to  amend  their  complaint 
aoeoffdingly,  which  was  allowed  09  condition  that  the  defendants  be  allowed 
^  amend  their  answer  so  as  tp  meet  the  plaintifib*  amei|dment^  but  t^^ 
terms  or  nature  of  the  amendment  to  be  made  by  defendants  was  not  pre^ 
scribed. 

Hddf  on  defendants'  motion  after  judgment,  for  leave  to  amend  the 
answer  by  interposing  the  statute  of  limitations^  that  uiilbss  the  plaintifib 
f^ficM,  tp   vi|h4raw  fheir  niatiai^  tp  am9n<),  the  judgmfllbt  ahonid  be 
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Tioatedy  and  the  defendants  aDowed  to  amend  by  interpoaiQg  the  atatota 
of  limitationa  or  any  other  legal  defense,  without  reatriotioQ. 

(Before  Bosworth,  Gh.  J.,  and  MoKORnr,  Robbbtsoh,  Whitb  and  Bab- 
BOUB,  J.  J.) 
Heard,  June  7,  1862 ;  decided,  June  28, 1862. 

This  was  an  appeal  from  an  order  of  the  Court  at  l^e- 
dal  Term,  made  on  tbe  20th  of  December,  1861,  upon  a 
motion  on  the  part  of  the  defendants  to  amend  their 
answer. 

The  action  was  brought  by  Samuel  0.  Harriott  and  B&p- 
nard  Bice,  assignees  of  Solomon  Kipp  and  Abraham 
Brown,  against  James  N.  Wells  and  Don  Alonzo  Onsh- 
man ;  and  was  tried  before  a  Beferee. 

The  facts  are  folly  stated  in  the  opinion  of  the  Court  at 
General  Term.  The  motion  was  granted  conditionally 
at  Special  Term,  the  Judge  delivering  the  following  opin- 
ion: 

HoFFMAisr,  J.  The  Beferee,  after  the  testimony  was 
closed,  and,  it  is  said,  during  the  summing  up,  was  asked 
to  allow  the  complaint  to  be  amended  so  as  to  conform  the 
pleadmgs  to  the  proof,  in  regard  to  the  time  of  starling 
the  line  and  alleging  waiver  and  consent  by  the  defendants. 

The  defendants*  counsel  asked  that  the  answer  be  eon- 
sidered  as  amended  to  meet  the  averment,  all  which  Ihe 
Beferee  granted.    These  are  the  statements  in  the  case. 

The  Beferee,  in  his  special  report,  says  that  he  made  no 
other  minute  than  this:  ''As  to  pleadings,  plaintiffs* 
counsel  now  moves  to  amend  his  complaint  in  reference  to 
variance." 

Ko  amendments  were  drawn  until  the  19th  of  October, 
1861,  when  the  Beferee  settled  the  amendments,  which 
were  proposed  by  the  plamtif^'  attorney.  He  also 
restricted  the  defendants  to  a  certain  answer  which  was 
suggested  by  the  plaintiffii*  counsel,  as  all  that  tiie 
defendants  could  put  in. 

In  this  I  think  there  was  an  error.  He  had  not  authority 
to  prescribe  what  answer  the  defendants  should  put  in. 

The  right  to  answer  amendments  under  the  ohanceiy 
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system  was  absolute.  A  role  of  Ohancellor  Wai^wobth 
fixed  the  time  for  such  an  answer*  If  an  improper  answer 
was  interposed  to  the  amendments,  the  usnal  course  of 
getting  rid  of  it  eould  be  pnrsaed. 

If  the  varianoe  was  immaterial  no  amendment  was  neces- 
sary. If  made  under  section  170  of  the  Code  no  answer 
was  necessary  or  proper. 

But  if  under  section  173,  the  amendment  substantially 
dianged  the  claim,  amendments  were  necessary  and  could 
only  be  allowed  at  all  by  the  Court,  and  then  a^ght  to 
answer  must  exist. 

The  plaintifi^  proceeded  upon  a  covenant,  averring  strict 
performance  of  everything  on  the  part  of  their  assignors,  to 
be  done  in  order  to  give  the  right  of  action.  It  appears 
that  there  was  a  non-observance  of  a  preced^it  condition. 
The  plaintifb  prove,  it  may  be  assumed,  that  this  was  in  con- 
sequence of  a  change  in  tliat  particular,  assented  to  by  the 
delendant  They  now  want  to  allege  this  in  their  complaint. 

The  defendants  urge  that  they  were  confident  of  defeating 
the  plaintLffi»  on  the  ground,  set  up  in  their  answers,  of  the 
&iluie  to  i>erform  material  stipulations.  They  did  not 
feel  bound  to  set  up  any  other  defense.  But  that  if  their 
assent  to  the  non-performance  is  to  be  an  element  in  the 
ease,  then  it  is  uiyust  to  deprive  them  of  any  other  ground 
of  defense  they  may  i>ossess. 

The  Code  doeis  embarrass  me  in  what-  would  otherwise 
be  a  very  clear  case.  If  a  further  case  is  made  by  amend- 
ments, the  right  to  answer  is  as  unlimited  as  the  original 
right.  The  answer  is  to  be  dealt  witib  as  an  original  answer. 
That  the  proposed  answer  is  a  plea  of  the  statute  of 
limitations  cannot  affect  the  question.  {CaiUn  v.  Ounter^ 
1  Kern.  B.,  368.) 

If  the  plaintilb'  counsel  deems  himself  safe  under 
section  169,  without  a  motion  to  amend  or  an  actual 
amendment,  P  think,  upon  the  facts  in  the  affidavits,  he 
may  have  the  privilege  of  withdrawing  the  amendments.. 
8o  the  case  will  go  up  free  from  everything  as  to  amend- 
ments. 

Bosw.—VoL.  IX.       80 
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The  Older  idU  be  that  the  defeodsuit  be  at  liberty  to  file 
sadi  answer  as  advised*  unless  the  plaintiif  withdraw  his 
amendment,  ftc,  as  above  mentioned ;  the  caose,  in  case  an 
answer  is  filed,  to  proceed  beforei  the  Referee,  as  to  any  new 
matters  in  issue ;  the  judgment  to  be  opened  and  set  aside. 

From  this  decision,  the  plaintiff  took  tibe  preset 
appeal  to  the  Oourt  at  General  Term. 

Albert  Caa-dozo^  for  plaiutiffsi  appdlanta. 

A.  W.  Bradford^  for  defendants,  respondents. 

By  thb  Ooubt — Whitb,  J.  In  this  case,  which  is  an 
action  commenced  in  1855,  to  recover  money  ($2,100  and 
interest)  upon  an  old  contract,  a  sealed  instrument,  dated 
in  1837,  the  defendants,  by  their  answer,  denied  that  the 
plaintiffs*  assignors  had  performed  the  duties,  the  per- 
formance of  which,  by  the  terms  of  the  contract,  would 
have  entitled  them  to  the  money  claimed.  The  case  was 
referred,  and  on  the  trial  before  the  Beferee,  the  plaintifb 
failed  to  prove  a  fiiU  performance  upon  their  part ;  but 
oertain  testimony  was  given  which  they  contended  estab- 
lished a  waiver  by  the  defendants  of  such  full  performance. 
When  summing  up  before  the  Befiaree,  the  plaintifib*  coon* 
sei  moved  to  amend  the  complaint  by  inserting  in  it  an 
allegation  of  waiver  and  consent  by  the  defendants  as 
to  the  particulars  in  which  full  performance  bad  not 
been  proved ;  and  thus  to  conform  the  {deadings  to  ike  facts 
proved.  The  defendants'  eounsd  consented  to  the  pre* 
posed  amendment,  provided  the  defendants  were  allowed 
to  amend  their  answer  so  as  to  meet  the  ^aintilb'  amend- 
ment. The  Befeiee  stated  that  they  should  be  allowed  to 
do  so,  and  leave  to  amend  was  accordingly  granted ;  but 
nothing  further  was  then  said  or  done  as  to  the  form  of 
the  amendments  or  reducing  them  to  writing.  The  plain* 
ti^'  Qounsel  proceeded  with  his  summing  up,  tbe  B^Biee 
reported  in  favor  of  the  plaintiifc,  fw  $2,100  and  interssti 
and  a  judgment  was  then^upon  ehtered»  from  which  sn 
appeal  was  taken  by  the  defendants  to  the  General  Tenn« 
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Subsequently,  when  the  parties  appeared  before  the 
Beferee,  to  settle  the  proposed  amendments  to  the  plead- 
ings* the  4efen€lant8  desu^  to  amend  by  interposing  Sk 
plea  of  the  statute  of  limitatioiis  to  the  oew  parol  con- 
tracti  which  the  amendment  of  the  complaint  presented. 
The  plaintiffs  objected  to  any  other  amendment  of  the 
answer  than  a  simple  denial  of  the  allegation  of  i^  waiver. 

The  Beferee  was  inclined  to  impose  this  limitation  upon 
the  defendants*  but  he  made  a  special  report  of  what  took 
place  before  him,  upon  the  plaintiff'  original  motion  to 
amend,  stating  it  substantially  as  it  is  given  above ;  and 
he  added,  that  his  understanding  at  the  time  was,  that 
the  defendants'  amendment  was  to  be  only  a  denial  of  the 
allegation  of  waiver. 

Upon  this  special  report  and  all  the  pleadings  and  pro- 
ceedings in  the  cause,  the  defendants  moved  at  Special 
Term  to  amend,  by  pleading,  as  they  had  pcoposed  to  do, 
the  statute  of  limitations. 

On  this  motion,  after  hearing  both  parties,  the  Oourt  at 
Special  Term  made  an  order  directing,  in  substance,  that 
if  the  plaiptiffs,  within  a  time  specified,  elect  to  withdraw 
their^motion  to  amend,  the  cause  shall  then  stand  as  if  no 
motion  to  amend  had  ever  been  made ;  but  if  the  plaintifib 
do  not  withdraw  their  amendment,  then  the  judgment  shall 
be  vacated  and  the  defendants  be  allowed  to  amend  by 
interpofiiog,  without  restriction,  any  legal  defense  which 
they  may  possess,  the  statute  of  limitations  or  ^ny  other, 
and  that  the  cause  be  sent  back  to  the  Beferee  for  a  new 
or  further  trial  u JK>n  both  the  old  and  the  new  issues. 

From  this  ord^  the  plaintiff  have  appealed. 

We  think  the  order  was  correct.  Upon  a  complaint 
being  amended  in  a  material  particular,  the  defendants' 
right  to  answer  the  amended  complaint  by  interposing  any 
lawful  defense  which  he  may  possess,  is  absolute  and  unre- 
stricted. The  ord»  must  therefore  be  affirmed,  with  ten 
dollars  costs  to  the  defendants. 


896        OASES  m  THB  ST7PEBI0B  OOTJBT. 

Morris  ▼.  WalBh. 


Pbteb  Mobbis,  Plaintiff  and  Bespondent,  v.  Thomas  J. 
WaiiSH,  Defendant  and  AppeDant. 

■ 

It  was  deoided  in  this  case,  that  the  imprisonment  of  a  debtor  does  not  pre- 
vent the  plaintiffs'  remedies  for  enforcing  the  judgment; 

That  it  is  no  excuse  for  not  complying  with  a  judgment  directing  the 
execution  of  a  conveyancei  that  the  con veyanoe  prepared  for  execution  was 
not  tendered  at  the  time  of  serring  a  copy  of  the  judgment  and  a  demand  of 
eompliance;  nor  that  the  defendant  was  impristmed,  and  that  when  the 
conyeyanoe  was  tendered  fcA*  execution  there  was  no  witness^  or  officer  to 
take  the  acknowledgment^  present,  and  no  seal  upon  the  instrument;  and, 
That  proceedings  to  punish  for  contempt  in  not  complying  with  one  part 
of  a  decree  do  not  preclude  subsequent  proceedings  to  put  the  party  in  con- 
tempt in  respect  to  another  part 

Heard,  at  General  Term,  before  all  the  Xustioes^  October  11, 1862; 
decided,  October  18, 1862.' 

See  the  points  decided,  in  the  index  to  this  volumei 
under  the  titles  '* Imprisoned  Debtor;  Practice — (Ton- 
tempt;  Practice — Judgment." 

And  see  the  motion  and  appeal  reported  at  length,  inth 
the  opinion  of  the  Court,  in  14  Abbotts*  Pr.,  387. 


David  D.  Elston,  Plaintiff  and  Appellant,  v.  William 
0.  POTTEB,  Defendant  and  Bespondent. 

In  an  action  to  recover  the  possession  of  specific  personal  propertj,  an  order 
of  arrest  which  redtefl  that  the  cause  of  action  is  for  a  detainer  or  oonver- 
sion,  and  requiring  the  Sheriff  to  hold  the  defendant  (o  bail,  in  a  specified 
sum,  is  unauthorised.  In  such  aa  action,  the  ground  of  arrest  is  a  con- 
cealment^ &c,  of  the  property,  and  the  order  must  require  an  undertakiog 
to  pay  the  amount  which  may  be  recovered. 

(Before  all  the  Justices.) 

Heard,  October  II,  1862 ;  decided,  October  18, 186S. 

Appeal  from  an  order,  made  at  Special  Term,  vacating 
an  order  of  anest  theretofore  granted  in  the  action. 


r 
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The  action  was  brought  to  recover  the  possession  of  a 
railroad  bond,  which  plaintiff  claimed  to  own,  and  alleged 
that  defendant  had  converted.  The  plaintiff  obtained, 
upon  affidavit,  an  order  for  the  arrest  of  the  defendant, 
which  order,  omitting  the  foitnal  parts,  was  as  follows : 

"  It  having  been  made  to  appear  to  me  by  affidavit, 
that  the  above  named  plaintiff  has  a  sufficient  cause  of 
action  against  said  defendant,  for  wrongfully  detaining  or 
converting  personal  property,  and  that  said  defendant  has 
disposed  of  or  concealed  said  personal  property,  with  intent 
to  deprive  the  plaintiff  of  the  benefit  thereof,  and  to  pre- 
vent its  being  found  and  taken  by  said  Sheriff.  You  are 
required  forthwith  to  arrest  William  0.  Potter,  the  defend- 
ant in  this  action,  for  the  cause  aforesaid,  and  hold  him  to 
bail  in  the  sum  of  fifteen  hundred  dollars,  and  to  return 
this  order,"  &c. 

The  Juftice  who  granted  the  order,  subsequently,  on 
motion  of  the  defendant,  vacated  it,  and  from  the  order 
entered  upon  this  decision  the  plaintiff  now  appealed. 

J.  C.  Dimmiokf  for  plaintiff,  appellant. 

A.  Prentice^  for  defendant,  respondent. 

By  the  Ooubt — Mongsief,  J.  The  authority  and  direc- 
tion to  the  Sheriff  '^to  hold  the  defendant  to  bail,"  are 
contained  and  to  be  found  only  in  the  order  of  arrest 
(^  183,  Oode.)  The  order  of  arrest  in  this  action  states 
*^  that  the  plaintiff  has  a  sufficient  cause  of  acti4>n  against 
said  defendant  for  tarongfuUy  detaining  or  converting  per- 
sonai  propertg^**  &c.  Under  such  an  order  the  Sheriff 
could  demand  only  such  an  undertaking  as  is  required 
under  subdivision  1  of  section  179  of  the  Oode,  **  that  the 
defendant  shall  at  all  times  render  himself  amenable  to 
the  process  of  the  Oourt,"  &a  (^  187,)  Such  an  order  of 
arrest  was  obtained  in  the  action  in  the  Supreme  Oourt 
and  voluntarily  abandoned  by  the  plaintiff.  The  counsel 
for  the  respective  parties  conceded,  and  it  appears  by  the 
papers  used  upon  this  appeal,  that  this  is  an  action  "  to 
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recover  the  poBsession  of  personal  jiroperty,  ftc.,  and  in 
mieh  an  action  the  order  of  artest  is  granted  tipon  the 
gronnd  that  the  property  is  concealed,  ftc,  by  the  defend- 
ant so  that  it  cannot  be  found,  and  with  the  intent  that  it 
shall  not  be  fbund  and  taken  by  the  Bheritf;  and  reqnu^ 
the  Sheriff  to  take  from  the  defendant  an  undertaking  to 
pay  the  amount  which  may  be  tecovered  against  the 
defendant.  (Sub.  3,  ^  179  and  ^  2ll,  Code.) 

Hie  order  of  arrest  was  therefore  properly  discharged, 
and  the  order  made  at  Special  Term  must  be  affirmed. 


Jofiir   H.  OifiTEBS,  Plaintiff,  r.  Jomr   OBOiTPia   it  olL, 

Defendants. 

It  was  decided  in  this  case,  that^  if  on  an  appeal  the  appellant  fails  to  make 
a  case,  and  fails  to  appear  on  the  argument,  the  respondent  may  take  a 
Judgment  of  affirmance. 

Heard,  at  Q«neral  Tertn,  befbM  BoswoftTB,  Gb.  J.,  aiid  IConomr, 
BoBBRTSON,  Whitb,  and  Mohbll,  J.  J.,  October  25,  1862 ;  decided 
November  8,  1S62. 

Sbb  the  point  decided,  in  tiie  index  to  this  yolume,  under 
the  title,  •*  Practice  —  Appeal." 

And  see  the  motion  to  sM  aside  a  judgment  of  afflnnanoe 
reported  at  length,  with  the  opinion  of  the  Ooort  at  General 
ftetm,  in  15  Abbotts'  Pr.,  263. 


iUrf« 


Heitbt  Butteb,  Plaintiff  and  Appellant,  y.  OiiAUS  PuoK* 
HOFBB  et  ol.,  Defendants  and  Bespondents. 

1.  In  an  action  in  whkdi  the  Court  baTe  jorisdiction  of  the  parties  wd  the 
subject  matter,  the  onussion  of  an  infant  plaintiff  to  procure  the  appoint- 
ment of  a  guardian  ad  Utetn^  is  an  irregularity  whieh  ma/  be  cured  or  waived. 
It  does  not  deprive  the  Court  of  jurisdiction. 

2.  fha  defect  is  cured  if  the  plaintiff  attains  tti^ority  before  the  defendants 
Mw  H&r  objection. 

(Before  BoswoBta,   Cb.  J^  MoiiosiEr,  BoBnnoir,  BAMBon  aod 

lloKELL^  J.  J.) 

Heard,  Noyember  8, 1862;  decided,  NoTombte  1^  1802. 
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Appeaii  from  an  order  setting  aside  the  summoiis  and 
oomplaint  and  all  subsequent  proceedings  in  this  action. 

l^he  action  was  to  reoover  damages  fbr  the  nnlawful 
taking  of  the  personal  property  of  the  plaintiff:  The 
defendants  were  Olaus  Fnckhofer  and  Ohartes  F*  Watts* 
They  jointly  answered  the  complaint,  denying  generally 
every  allegation,  mid  claiming'  the  property  nnder  ad 
execution* 

The  action  was  at  issue  about  the  20th  September,  1861» 

Upon  affidavits  that  the  plaintiff;  at  the  commencement 
of  the  action^  was  an  infant,  and  that  no  guardian  had 
been  apjpointed  for  him,  the  defendants  moved,  in  February, 
1862,  to  set  aside  tiie  proceedings.  The  defendants'  attot^ 
ney  states  in  his  aflB^vit  that  the  defendants  had  no  knoW-^ 
ledge  or  information  that  the  plaintiff  was  an  infant,  until 
the  3d  of  February,  1862. 

In  opi>osition  to  the  motion,  the  plaintiff  read  his 
affidavit,  in  which  he  swears  he  became  of  $ge  on  tiie 
17th  of  December,  1861. 

It  was  understood  that  the  motion  Was  granted  on  the 
glround  that  the  Gourt  could  have  no  jurisdiction  of  the 
action  unless  a  guardian  was  appointed  befofe  the  service 
bl  any  process  therein. 

Oharlea  Ohen^^  for  plaintiff,  (appellant.) 

€it6d  SiU  Y,  Thaoter^  (3  How.,  Pr.,  407 ; )  Code,  %  144, 
sdb.  2 ;  Id.,  %^  147^  148,  and  notes }  Bantings  v.  MoKinUy^ 
(1  E.  D.  Smith,  273 ;  affirmed  Seld.  If otes,  No.  4,  p.  19;) 
Plqrfe  V.  N.  r.  09m.  Phas,  (11  Wend.,  164 ; )  LwpiM  v. 
Mteyer,  (10  Abbottli'  Pr.,  40 ; )  Yan  Santv.  Bq.  Pr.,  29, 88 ;  1 
Hoffm.  Oh.  Pr.,  60. 

Q*  W.  Cotkritt^  for  defendants,  (respondents.) 

Oited  H%a  T.  Tkacier,  (3  How.,  Pr.^  407,)  HofUnHng  v. 
Teah  (11  Id.,  188,)  Wilier  r.  Bmber,  (12  Wend.,  191,) 
CSMMlook  V.  OcDT,  (6  Id.,  626,)  Sit  parte  SeoUy  (1  Oow.|  83|) 
Arnold  v.  Sandfard  (14  Johns*,  417,)  2  Sannd.,  212. 
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BythbOoubt — MoNBiiii,J.  It  is  not  dispated  that  the 
plaintiff  was  an  infiant  at  the  oommenoement  of  the  actaon, 
nor  that  he  did  not  procnre  the  appointment  of  a  gnardiaB. 
There  >is  some  donbt  whether  he  became  of  age  before  the 
motion  was  made.  Two  of  the  defendants*  affidavits  give 
declarations  of  the  plaintiff,  showing  him  not  to  be  of  age» 
but  the  plaintiff  swears  he  became  of  age  in  December, 
1861,  and  he  proves  it  by  the  fiunily  record,  usually  the 
best  evidence  of  the  fsict 

I  am  inclined  to  believe  the  plaintiff's  statement,  and  to 
assume  that  he  was  of  age  when  the  motion  was  made. 

It  is  not  necessary  to  decide  whether  the  provision  of 
the  Bevised  Statutes,  requiring  the  appointment  of  a  next 
finend  for  an  infont  plaintiff,  before  the  issuing  of  process, 
is  in  force,  or  in  any  degree  affected  by  the  Oode.  Both 
require  the  appointment  to  be  made,  the  one  of  a  next 
finend  and  the  other  of  a  guardian,  before  the  commence- 
ment of  the  action.  Nor  is  it  important  to  determine, 
whether  the  position  of  the  plaintiff's  counsel,  that  the 
objection  goes  to  the  legal  capacity  of  the  plaintiff  to  sue, 
and,  therefore,  is  waived  by  not  setting  it  up  by  answer,  is 
or  is  not  sound. 

I  think  the  learned  Judge  who  granted  the  motion  erred 
in  deciding  that  this  was  a  jurisdictional  question.  Hie 
Oourt  had  jurisdiction  of  the  parties  and  of  the  subject  of 
the  action,  and  the  omission,  therefore,  to  procure  the 
appointment  of  a  guardian  was  an  irregularity,  which 
might  be  cured  or  waived. 

We  have  not  been  referred  to  any  case  where  such  omis- 
idon  has  been  held  to  deprive  the  Oourt  of  jurisdiction ;  and 
I  believe  no  such  case  can  be  found. 

In  Fiich  V.  Fiichj  (18  Wend.,  613,)  a  capias  was  issued 
at  the  suit  of  an  infiont  plaintiff,  before  the  appointment  of 
a  next  fiiend.  A  motion  to  set  aside  the  proceedings  was 
denied,  it  appearing  that  since  tiie  commencement  of  the 
suit  a  next  finend  had  been  apxK>inted«  The  subsequent 
i^pointment  cured  the  irregularity. 

But  in  FdlawM  y.  JVtvar,  (Id.,  663,)  the  question  was 
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more  folly  examined.  The  salt  was  commenced  without 
a  next  friend.  After  plea  pleaded  the  defendants  moved 
to  set  aside  the  proceedings.  It  was  shown  on  the  part  of 
the  plaintiff,  that,  since  the  commencement  of  the  suit,  a 
next  friend  had  been  appointed,  but  notice  thereof  had  not 
been  given  to  the  defendant.  The  Oourt,  after  reviewing 
the  several  statutes  on  the  subject,  and  alluding  to  the 
practice  requiring  the  defendant  to  take  advantage  of  an 
infant's  suing  without  a  prochein  amij  by  plea  in  abate^ 
ment,  say  **  the  only  difference  between  the  former  statutes 
**  and  the  present  is  this ;  formerly  the  prochein  ami  was 
"  appointed  after  the  issuing  of  the  process,  but  before  a 
'* declaration ;  now  it  should  be  done  before  process;  but 
'*now,  as  formerly,  it  is  a  question  of  regularity  merely; 
*^not,  as  the  defendant's  counsel  supposed,  a  question  of 
*' jurisdiction.  It  is  a  question  of  praptice,  and  the  inegu- 
'4arity  may  be  waived  under  the  present  statute  as  well 
'*  as  under  the  old  statutes.  In  both  periods,  the  next 
''Mend  must  be  appointed  before  declaration,  and  the 
''appointment  must  appear  in  the  commencement  of 
the  declaration.  The  practice  after  declaration  is  the 
same  now  as  formerly.  If  this  suit  was  commenced  by 
writ,  the  defendant  might  have  moved,  before  he  pleaded, 
to  set  aside  the  writ ;  but,  having  pleaded  to  the  merits, 
"he  has  waived  the  irregularity,  and  admitted  that  the 
"plaintiffs  are  recti  in  curia.  If  he  has  any  remedy  now, 
"  it  is  not  by  motion.'' 

This  case  covers  the  whole  ground,  and  is  decisive  against 
the  defendants,  unless  it  can  be  said  that  their  answer, 
having  been  put  in  without  any  knowledge  or  information . 
of  the  irregularity,  cannot  be  deemed  to  be  a  waiver  of  it. 
The  subsequent  steps  of  a  party  in  an  action,  in  ignorance 
of  an  irregularity,  do  not  always .  operate  as  a  waiver  of 
the  irregularity.  But  there  is  no  proof  of  such  ignorance 
eicept  the  attorney's  affidavit. 

The  answer,  however,  in  this  case  is,  that  before  the 
motion  was  made  the  plaintiff  had  attained  to  his  majority, 
when  the  necessity  for,  as  well  as  the  offices  of  aguardi^t 
BoBw.— Vol.  IX.       81 
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had  ceased.  I  entertain  no  donbt  that,  after  tiie  iafimt 
becomes  oi  age,  the  guardian  may  be  released  and  tlie  suit 
may  proceed  in  the  name  of  the  infant  alone.  The  iafuit 
then  becomes  sui  juris  ;  he  is  lesponsible  for  costs,  and  can 
appoint  his  own  attorney. 

For  these  reasons  we  are  of  opinion  the  order  should  be 
reversed,  without  costs. 


V 


Jomr  PuftOfiAdB,  Plaintiff  and  Bespondent,  t.  Qbobqb  F. 
BhIjIiOWB,  Defimdant  and  Appellant. 

hi  tbis  4MM  it  wag  decided  that  the  Court  may  deny  a  modoQ  to  set  off, 
against  a  judgment^  the  costs  of  an  appeal  from  an  order  on  a  sumnuuy 
application  after  judgment^  in  order  to  protect  the  attorney's  claim  to  a 
fien  on  the  costs  of  snch  proceeding  after  jtidgment^  aldkough  the  one  1» 
one  where  a  set-off  might  be  enforced  by  action. 

Heard,  in  Generd  Term,  before  Bo0Wobth,  Cb.  J.,  and  BiaBOisttd 
MoNBLL,  J.  J^  April  25,  1863 ;  decided,  May  30,  1863. 

See  the  points  decided,  in  the  index  to  this  vohune, 
.^  K  ^er  the  titles,  "  Practice,  —  Motion,  —  Setoff.''    . 

v^^^d  see  the  motion  and  appeal  reported  at  length,  with 
;,^  \Vthe  oWnion  of  the  Court,  at  General  Term,  in  16  Abbotts' 


••<8I»V' 


iOBV  S.  OusBiB,  Plaintiff,  v.  Edwabd  P.  Oowifii, 

€t  oL,  Defendants. 

Where,  in  case  of  a  breach  of  trust,  the  fund  remains  land,  and  the  plaintiff 
frames  his  action  to  seek  specific,  equitable  relief  joining  as  defendaots 
with  the  trustees,  third  persons  who  claim  an  interest  in  the  land,  and 
pending  the  action  the  plaintiff  files  a  supplemental  complaint,  in  which  be 
alleges  that  the  land  has  meanwhile  been  converted  into  money,  and  das 
a  judgment  for  damages^  as  weU  as  all  the  relief  asked  in  the  original  com- 
plaint, not  inconsistent  therewith,  the  action  is  atill  triable  by  the  Couit 
without  a  Jury. 

Special  Term,  June,  1862;  before  Robbrtson,  J. 
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JoHsr  £.  OujtBiB  was  plaiotiiOr  in  this  actioD,  and  Edward 
P.  Oowles  and  wife,  and  tbe  president,  direetors  and  oom- 
pany  of  the  Hoosatonio  Bsmk,  are  the  defendants*  TJie 
guit  was  eommenced  October  16, 1866. 

The  cause  was  tried  before  a  Beteree,  upon  whose  lepoct 
a  judgment  was  entered  for  the  plaintiff;  but  on  appeal 
it  was  reversed,  and  a  new  trial  ordered.  That  deoision  is 
reported  6  Bosw.,  462,  where  the  all^ations  of  the  com- 
plaint and  the  demand  of  relief  are  fully  stated.  The 
plaintiff  now  moved  tiiiat  the  cause  be  set  down  oa  libe 
day  Oatondar  for  trial  by  Jury. 

L.  M.  Marshy  for  the  motion. 
«r.  C.  Dimmiekf  opposed. 

BoBEBTSON,  J.  This  is  a  motion  by  tiie  plaintiff  to  set 
down  a  cause  lilready  on  tiie  Trial  Term  General  CWtendar, 
und  reserved  generally,  on  the  Day  Oaleudar;  and  is 
4>i^posed  upon  the  ground  that  it  is  not  a  cause  in  which 
the  plaintiff  has  a  right  to  insist  it  shall  be  tried  by  a  Jury. 
^This  ought  properly  to  come  up  on  the  trial  when  a  Jury 
is  elaiUied,  but  the  parties  prefer  having  it  decided. 

The  original  complaint  was  filed  principally  to  rebover 
eertain  lands  held  by  the  defendant  Oowles,  alleged  to  have 
heesL  purchased  by  him  in  a  fiduciary  capadty  for  tibe  plain- 
jtiff,  and  also  damages  for  other  acts  of  his.  Since  tbalt 
time,  a  supplemental  eomptaint  has  been  filed,  aUegiog 
that  the  title  to  such  land  has  passed  from  Cowles  by 
Tfartue  of  the  foreclosure  of  certain  mortgages,  and  that 
auch  foreclosure  was  procured  by  him  to  prevent  the  plain- 
tiff firdm  obtaining  title  thereto;  such  supplemeutal  biH 
«lso  av^FS  that  the  value  of  said  land  exceeded  the  mort- 
gages thereon  by  a  certain  sum,  which  the  plaintiff  claims 
as  damages,  and  he  also  claims  therein  all  relief  asked  for 
ki  the  original  complaint,  not  inconsistent  with  that  now 
asked  for.  The  original  coniplaiut  had,  as  parties  defend*- 
Mits  tiiereto,  the  wife  of  the  defendant  Gowles  and  the 
Housatonic  Bank,  and  prayed  that  Mrs.  Oowles  and 
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the  Honsatonio  Bank  might  be  decreed  to  relinqnish  all 
interest  in  the  land  in  question,  and  that  an  aocountiDg 
might  be  had  of  the  moneys*  and  secorities  whieh  the 
defendant  Oowles  had  or  has  for  the  use  of  the  plaintifl; 
and  pay  the  balance  found  due. 

Two  questions  arise  on  this  motion :  First,  Whether, 
upon  the  state  of  facts  as  the  plaintiff  daims  they  now 
exist,  an  action  at  law  could  have  been  maintained  by  him 
before  the  Code ;  and.  Secondly,  Whether  the  effect  of  the 
supplemental  complaint  is  to  put  the  parties  on  the  same 
footing  as  if  the  original  compliant  had  been  amended,  or 
filed  after  the  foreclosure  of  the  mortgages. 

I  apprehend  that  as  long  as  the  proceeds  of  a  breach  of 
trust  remained  in  land,  the  party  iivjured  was  obliged  to  go 
into  a  Gourt  of  equity  to  reach  it,  but  if  they  became  money 
by  a  sale  to  a  bona  fide  purchaser,  an  action  either  at  lav 
oi  in  equity  would  lie  to  recover  it  {Brmvn  v.  XyncA,  1 
Paige,  147;  Beed  v.  Warner,  5  Paige,  650.)  And  if  the 
mortgages  in  question  had  been  foreclosed  before  the  com- 
mencement of  this  action,  the  plaintiff  would  have  Been 
entitied  to  commence  a  suit  at  law,  if  the  defendant  Gowles 
was  his  agent.  And  as  it  lay  with  the  plaintiff  to  niake  it 
a  suit  at  law  or  in  equity,  in  other  words,  to  try  tiie  action 
with  or  without  a  Jury,  the  election  might  still  remain 
with  him.  But  he  was  compelled  to  commence  an  equita- 
ble  action,  because  the  proceeds  of  the  purchase  was  land, 
not  lequiring  a  trial  by  Jury,  and  he  made  parties,  HiB. 
Oowles  and  the  Honsatonic  Bank,  who  are  still  parties  to 
this  action,  and  in  regard  to  whom  no  trial  by  Jury  conld 
be  had,  because  no  common  law  judgment  could  be  ren- 
dered. The  supplemental  complaint  merely  grafts  a  new 
proceeding  on  the  old  action,  on  which  there  may  be  a 
different  judgment ;  both  causes  may  be  heard  together, 
but  the  plaintiff  may  succeed  on  his  original  cause  of 
action,  and  fail  on  his  proposed  modification  of  it  Ab 
neither  i>arty,  therefore,  could  insist  on  a  Jury  trial  upon 
the  original  complaint  and  issues,  I  think  they  still  rematn 
equally  debarred  from   doing   so,  notwithstanding  the 
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supposed  change  of  affairs  by  the  facts  stated  in  the  sup- 
plemental complaint. 
The  motion  must  be  denied  without  costs. 


Thomas  Howakd,  Plaintiff,  v.  The  Obibnt  Mutital 
Insxtbangb  Oomfant,  Defendants. 

1.  The  Court  will  not  entertain  a  motion  to  snppresa  answers  in  a  depositioa 
taken  on  commisaion,  upon  an  objection  going,  not  to  the  regularity  of  the 
execution  of  the  commission,  but  merely  to  the  admissibility  of  the  wit- 
nesses' evidence. 

2.  In  interrogatories  to  take  the  deposition  of  a  witness  upon  commission,  a 
cross-interrogatory,  asking  if  a  log-book  was  kept^  on  a  certain  vessel,  and 
if  so,  whether  it  did  not  contain  a  statement  upon  a  subject  in  question, 
an4  requiring  the  witness  to  produce  the  log-book,  is  not  sufficient  to 
require  the  book  or  a  copy  of  it^  to  be  annexed  to  the  deposition.  The 
witness  should  be  required  to  annex  a  copy,  if  it  be  desired,  to  make  it  an 
exhibits 

Special  Term,  October  21,  1862.    Before  Robebtbon,  J. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
Courts 

A.  BwntiUant  Jr.^  for  the  motion. 

F.  BoardmaUi  for  plaintiff,  opposed. 

BoBBBTSON,  J.  The  motion  now  made  is  to  suppress 
depositions  taken  on  a  commission  issued  by  the  plaintiff, 
to  England,  or  the  answers  of  a  witness  to  certain  interro- 
gatories annexed  to  such  commission. 

This  action  is  brought  on  a  policy  of  insurance,  for  dam- 
ages to  the  plaintiff,  for  the  consumption;  of  merchandise 
belonging  to  him,  for  fuel  to  supply  the  steam  engine  of 
the  yessel  in  which  they  were  being  carried,  which,  by 
stress  of  weather,  was  delayed  in  her  voyage,  so  as  to 
render  ^the  consumption  of  such  merchandise,  as  fuel, 
necessary. 

Certain  direct  interrogatories  annexed  to  such  commis- 
sion are  directed  to  be  administered  to  the  captain  of  such 
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yessel,  (6th,  7tb,  Stb,  9th  and  10th,)  in  reference  to  the 
existence,  consumption  and  destruction  of  ftrel  on  board 
of  such  vessel,  which  are  answered  by  him  without  any 
reference  to  any  book  or  memorandum. 

The  following  is  put  to  such  captain,  and  numbered  as 
one  cross-interrogatory  (2d) : 

Did  yon,  or  not,  keep  or  have  kept  on  board  of  said 
steamship,  a  log-book  of  the  voyages  while  you  were 
master,  and  if  so,  where  is  said  log-book  ?  In  whose 
**  possession  or  control  is  it  ?  Produce  the  same,  if  yoa 
•*  have  it?  Or  state  why  you  do  not  produce  it  ?  Was  or 
**  not  an  engineer's  log-book  kept  on  board  said  steamship? 
'*  If  it  was,  where  is  it  now  ?  When  did  yon  last  see  it, 
"  and  where  ?  In  whose  possession  or  control  is  such  log- 
*'  book  now  ?  Does  not  such  engineer's  log-book  cont^n 
*'  a  statement  of  the  whole  quantity  of  fuel  on  board  at  the 
time  of  starting  on  each  voyage,  and  of  the  daily  con- 
sumption of  fuel  and  the  quantity  remaining,  and  also 
"remarks  upon  the  subject  of  the  fuel?  If  you  know 
**  where  such  engineer's  log-book  is,  or  can  procure  it,  pro- 
"  duce  the  same  ?  If  not,  8tate"why  you  do  not  produce  itf ' 
The  next  cross-interrogatory  asks  the  witness,  in  case  he 
does  not  produce  the  log-books,  to  state  whether  his  answer 
to  certain  direct  interrogatories  are  from  recollection ;  or 
if  not,  from  what  sources  he  refreshes  his  memory. 

The  witnessi  in  answer  to  the  first  of  such  interrogato- 
rieS)  produced  his  own  log-book,  having  obtained  it  firom 
the  ship-owners  for  the  purpose.  He  also  said  ''There 
was  also  an  engineer's  log^-book  kept  on  board  the  said 
steamship ;  such  last  mentioned  log-book  is  now  also  pro- 
"  dnced  to  him,  having  been  obtained  from  the  owners  fixr 
"l^e  purpose  of  this  inquiry.  He  further  answers  the 
"  special  inquiries  as  to  the  contents  of  such  log-book  m 
the  affirmative.  To  the  other  cross-interrogatory  the  wit- 
ness answered  that  the  log-books  have  been  produced,  and 
he  had  answered  the  direct  interrogatories  referred  to 
therein,  from  recollection  and  an  examination  of  such  log- 
books* 
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I  do  not  think  I  can  now  properly  entertain  the  motion 
to  snppiess  the  answers  to  the  direct  interrogatories 
olyjected  to ;  the  objection  goes  not  to  the  irregularity  of 
the  execution  of  the  commission,  but  the  admissibiUtj 
of  the  witness'  evidence,  as  resting  on  independent  recoil 
lection  or  the  cont^its  of  the  books. 

The  fact  of  the  engineer's  log-book  required  being  in 
the  custody  of  third  persons,  would  not  be  an  excuse  for 
not  annexing  it,  or  a  copy,  if  produced  before  the  Oom- 
missioners.  In  such  cases  a  copy  may  be  substituted* 
(Oomm.  Bank  af  Penn.  v.  Union  Bank  of  N.  7.,  19  Barb., 
391;  8.  C,  on  appeal,  1  Kern.,  203 ;  6  Oow.,  444.) 

The  Bevised  Statutes  provide,  (2  S.  S.,  394,  {  16,  sub. 
3;  same  statute,  5th  ed.,  p.  676:)  ^^If  any  exhibits  are  pro- 
duced and  proved  before  them,  they  shall  be  annexed  to 
the  depositions.''  The  sole  question,  therefore,  is  whether 
the  cross-interrogatory  in  relation  to  the  log-book  of  the 
engineer  was  put  in  such  form  as  to  require  it  to  be  made 
an  exhibit ;  otherwise  the  witness  had  a  right  to  look  at 
the  book  produced  and  testify,  without  annexing  any  copy 
to  his  answer.  {Steinketter  v.  Newton^  2  M.  &  B.,  372.) 
Of  course,  as  the  physical  book  itself  is  not  required  to  bo 
annexed,  there  can  be  no  substitute  for  it,  so  as  simply  to 
prove  the  appearance  of  the  book.  If  the  contents  were 
required  to  be  produced  and  proved,  it  then  became  an 
exhibit.  The  mere  production  of  the  book  physically, 
before  the  Oommissioners,  would  not  enable  either  party 
to  get  at  its  contents,  unless  the  interrogatory  pointed  afc 
such  contents.  The  owner  of  the  book  might  possibly 
object  to  an  examination,  and  for  that  reason  it  might 
nevw  have  been  made,  or  have  been  waived;  but  the 
interrogatory  must  require  such  an  examination,  in  order 
to  satisfy  the  Court  that  the  Oommissioners  and  the  wit- 
ness have  not  done  their  duty,  and  attempted,  at  least,  to 
get  at  such  contents  by  inspection  at  the  time  of  the  examin- 
ation. I  apprehend  it  is  not  enough  to  ask  a  witness,  by 
an  interrogatory  annexed  to  the  commission,  if  a  book 
produced  is  a  certain  book  of  account,  and  if  he  answerer 
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in  the  affinnatiye,  object  to  the  deposition,  becanae  it  does 
not  have  a  copy  of  the  contents  of  snch  book  annexed. 
Parties  are  not  entitled^  on  the  examioation  of  a  witness 
by  commission,  any  more  than  in  Ooort,  to  have  the  whole 
of  the  contents  of  a  book  belonging  to  another  person, 
althongh  identified,  inspected.  The  &ct  of  the  existence 
of  an  engineer's  log-book  was,  by  snch  cross-interrogatory, 
inquired  into  and  proved;  also  that  of  its  contents ;  the  lat- 
ter, however,  only  according  to  the  witness'  recollection  of 
fhem,  because  he  was  not  even  requested  to  look  at  that 
lofip-book  in  testifying.  But  no  one  was  required  to  testify 
as  to  the  exact  contents  of  such  book,  or  read  it,  or  verify 
a  copy  of  entries  in  it.  Indeed  it  would  not  seem  that  the 
character  of  such  entries  were  of  any  importance,  as  their 
identification  by  the  master  t^ould  not  make  them  evi- 
dence ;  the  more  important  object  seems  to  have  been  to 
lay  the  foundation  for  the  next  interrogatory,  and  the 
objection  to  the  witness'  answers  to  several  direct  inter- 
rogatories, as  being  derived  from  such  books,  and  not  acts 
of  independent  memory.  There  being  no  request  in  sudi 
interrogatory  to  the  witness,  to  look  at  the  contents  of  the 
book,  or  annex  a  copy  of  them,  it  was  hardly  an  exhibit, 
except  in  its  closed  state,  as  being  thie  book  kept  by  the 
engineer,  in  order  to  refresh  the  memory  of  the  witness  as 
to  its  existence.  It  has  always  been  usual  in  interroga- 
tories as  to  written  documents,  to  require  witnesses  to 
annex  copies,  where  they  were  intended  to  be  exhibits, 
and  I  do  not  see  why  tMs,  or  something  equivalent,  is  not 
an  essential  test.  The  witness  could,  in  this  case,  have 
answered  all  the  interrogatory  without  producing  or  seeing 
the  book,  and  his  answer  would  have  been  property  taken 
and  regular ;  I  do  not  see  why  his  testifying,  in  addition,  that 
such  book  was  present,  required  it,  or  a  copy,  to  be  annexed, 
any  more  than  if  it  had  been  any  other  physical  object. 

K  the  contents  of  the  engineer's  log-book,  or  the  book 
itself,  be  necessary  for  the  defendants,!  they  are  at  liberty 
to  take  measures  for  its  production ;  or  if  they  intended 
to  get  at  its  contents  by  this  interrogatory,  the  Ooxat 
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would  probably  afford  them  an  opportunity  of  correcting 
the  accidental  slip.  I  do  not  think,  however,  the  commis- 
sioners decided  erroneously  in  supposing  the  contents  of ' 
the  engineer's  log-book  were  not  required  to  be  annexed 
by  the  interrogatory  in  question ;  but  the  motion  must 
be  denied  with  seven  dollars  costs  to  the  plaintiff  to  abide 
the  event. 


JoEDsr  P.  Tbeadwell  et  at,  Plaintiff,  v.  Thomas  Williams 

et  al.,  Defendants. 

» 

1.  A  oonveyanoe,  by  one  member  of  a  soWeni  finn,  of  his  undiyided  interest 
in  the  real  estate  of  the  partnerslup,  to  a  stranger,  whether  made  upon  a 
sale,  or  by  way  of  payment  of  his  individual  debt^  is  valid  as  against  the 
copartners ;  and  they  cannot  maintain  an  action  to  have  it  set  aside  on  the 
ground  that  it  was  made  without  their  consent,  and  impairs  the  credit  of 
the  firm. 

2.  If  creditors  do  not  object)  the  purchaser  takes  a  good  title,  and  it  does 
not  lie  with  the  other  members  of  the  firm  to  object ;  or,  at  leasts  to  enable 
them  to  do  so  they  must  show  that  the  partnership  debts  exceed  the  assets^ 
and  that  there  is  need  of  the  property  in  question  to  provide  for  the 
deficiency  and  equalize  the  interests  of  the  partners. 

Special  Term,  October  25, 1862.    Before  Monsll^  J. 

Tms  action  was  brought  by  John  P.  Treadwell  and 
Ohester '  Lamb,  two  members  of  the  firm  of  Treadwell, 
Whitcomb  &  Oo^  against  Thomas  Williams,  Jr.,  and  Virgil 
Whitcomb,  the  latter  of  whom  was  the  third  member  of 
that  firm.  The  relief  songht  was  to  have  a  conveyance 
which  Whitcomb  had  made,  of  his  undivided  interest  in 
real  estate  of  the  partnership,  to  Williams,  set  aside,  on 
the  ground  that  it  was  made  without  their  consent  and 
impaired  the  credit  of  the  firm. 

The  cause  was  tried  before  the  Oourt  without  a  Jury  at 
a  Special  Term,  and  the  following  opinion  delivered  by 
the  Judge,  upon  the  decision,  on  October  25th,  1862. 

A.  J.  Vanderpoel,  for  the  plaintiffs. 

W.  S.  McCaun  and  J.  Burritt,  for  the  defendants. 

Boaw.— Vol.  IX.        82 
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MoNJBiJLi,  J.  At  the  date  of  the  conveyance  fiom  Whiib- 
comb  to  WiUiams,  Whitcomb  was  confessedly  the  owner 
of  five-twelfths  of  the  copartnership  property  and  effects  of 
the  firm  of  Treadwell,  Whitcomb  &  Go.  This  property 
consiBted  of  the  lease  of  the  St  Nicholas  Hotel,  farnitore 
and  good  will,  and  also  of  certain  real  estate,  whidi  daring 
the  partnership  had  been  purchased,  with  partnership 
funds,  for  partnership  uses  and  purposes,  and  was  occupied 
and  used  in  conjunction  with  their  leasehold  property  for 
their  hotel  and  partnership  business.  I  have  no  difficulty 
in  fielding  that  this  real  estate,  so  purchased  with  partner- 
ship funds,  and  for  partnership  purposes,  became  and  .was 
partnership  property,  and  is  therefore  subjected  to  all  the 
rules  governing  partnership  property  of  a  personal  nature, 
except  those  of  transmission  and  descent.  I  am  not  pre- 
pared to  say  that  the  drcumstance  of  its  having  been 
purchased  for  partnership  purposes  and  with  partnership 
ftinds  necessarily  converts  it  into  personal  estate.  The 
law  on  that  subject  is  unsettled,  and  I  believe  I  am  safe  in 
declaring,  that  in  this  State  the  Oourts  with  much  uni- 
formity have  always  held  such  property  to  be  real  and  not 
personal  estate.  {Buchan  v.  Sumner,  2  Barb.  Oh.,  165.)  It 
is  not  necessary,  however,  to  consider  that  question  here. 
It  is  quite  immaterial  whether  it  be  real  or  personal  estate. 
It  is  enough  that  it  is  partnership  property,  and  that  Whit- 
comb's  interest  has  been  conveyed  to  his  individual  creditor. 

There  is  no  allegation  in  the  complaint,  nor  was  there 
any  proof  before  me,  that  the  firm  are  insolvent.  On  the 
contrary,  I  think  the  proof  shows  that  they  are  not  insol- 
vent. Mr.  Treadwell  himself  testified  that  the  firm  could 
pay  their  debts,  and  he  r^ected  any  idea  l^t  they  were 
or  could  be  supposed  to  be  insolvent. 

The  defendant  Williams  was  a  creditor  of  Whitcomb,  to 
the  amount  of  $16,000,  which  formed  a  part  of  the  consi- 
deration of  the  deed.  There  was  evidence  that  Williams, 
at  the  time  of  the  conveyance,  paid  Whitcomb  the  further 
sum  of  $20,000,  making  a  total  consideration  of  $35,000. 
There  was  therefore  sufficient  consideration  to  uphold  the 
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conveyance,  as  between  the  parties  to  it,  and  if  Whitcomb 
had  the  right  to  convey,  Williams  gets  a  good  title. 

Under  this  state  of  facts  the  plaintiflb  seek  to  set  aside 
the  deed,  npon  the  sole  ground,  that,  the  premises  conveyed 
being  partnership  property,  Whitcomb  could  not  convey 
his  interest  without  the  consent  of  the  other  members  of 
the  firm. 

The  creditors  of  the  firm  are  not  actors  in  their  own 
behalf,  seeking  to  compel  a  devotion  of  the  copartnership 
property  to  the  payment  of  the  partnership  debts ;  but 
a  member  of  the  firm,  upon  the  allegation  that  there  were 
creditors,  and  that  the  property  conveyed  was  needed  to 
fiimish  security  for  loans  required  by  the  firm  in  carrying 
on  its  business,  seeks  to  compel  a  cancelment  of  a  deed  by 
his  copartners  as  interfering  with  the  successful  prosecu- 
tion of  their  joint  business. 

The  law  is  well  settled  that  partnership  property  must 
be  applied  to  the  payment  of  partnership  debts,  ( Wilson 
V.  Bobertsant  21  If.  Y.  B.,  587,)  and  neither  can  one,  nor 
all  the  members  of  a  firm,  by  any  other  disposition  of 
their  joint  property,  deprive  their  creditors  of  this  right. 
Hence,  one  partner  cannot  pledge  or  convey  the  partner* 
ship  property  as  security  for  his  individual  debt,  so  as  to 
defeat  the  partnership  creditors  of  their  equitable  lien. 
But  in  the  absence  of  creditors  of  the  firm  interposing  to  ask 
the  aid  of  the  Oourt  to  protect  their  lien,  I  do  not  under- 
stand that  a  member  of  a  firm,  as  between  himself  and 
partners,  may  not  dispose  of  his  interest  in  the  firm's  pro- 
perty, so  as  to  give  a  good  title  to  the  transferee,  whether 
he  be  his  individual  creditor  or  a  purchaser  for  value. 

It  was  in  evidence  before  me  that  at  all  times  the  firm 
have  been  heavy  borrowers  of  money,  carrying  along  a 
floating  debt  of  upwards  of  $250,000,  and  needing  all 
their  property  to  furnish  security  for  loans  and  indorse- 
ments. But  there  was  no  evidence  given  or  offered,  that 
there  were  any  creditors  who  were  in  a  position  or  desired 
to  enforce  their  equities  against  this  property,  or  to  compel 
its  application  to  the  payn^ent  of  the  partnership  debts. 
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Nor  do  the  plaintifik  ask  for  a  dissolution  of  the  copart- 
nership and  a  winding  up  of  the  partnership  concerns,  nor 
even  for  an  account  by  Whitcomb,  of  the  proceeds  of  the 
sale  and  a  restoration  thereof  to  the  i>artnership  fiind. 
The  only  allegation  upon  which  the  plaintiffs  found  their 
claim  to  the  relief  sought  by  their  complaint,  is,  that  Whit-' 
comb  could  not  convey,  and  that  Williams  took  no  title. 
And  they  assert  that,  at  their  suit,  the  conveyance  should 
be  set  aside  and  declared  null  and  void.  It  may  be  that 
if  this  suit  had  been  instituted  by  one  of  the  creditors  of 
the  firm,  who  had  failed  to  obtain  satisfaction  of  his  debt 
out  of  the  remaining  partnership  property,  such  creditor, 
upon  the  allegation  and  proof  of  the  insolvency  of  the 
firm,  would  be  entitled  to  a  judgment  avoiding  this  con- 
veyance, and  declaring  it  to  be  null.  That  would  be  so, 
upon  the  principle  already  stated.  But  it  seems  to  me 
that  the  right  of  one  partner  to  transfer  to  a  purchaser 
his  interest  in  the  partnership  property,  does  not  admit 
of  argument  or  doubt.  If  creditors  do  not  object,  the 
purchaser  takes  a  good  title,  and  whatever  effect  such 
disposition  may  have,  as  working  a  dissolution  of  the 
copartnership,  (if  such  would  be  the  effect,  Story  on  Part, 
^^  306,  308,)  or  otherwise,  it  does  not  lie  with  the  othei 
members  of  the  firm  to  object.  I  have  looked  in  vain  for 
any  case  which  goes  to  the  length  of  declaring  such  a 
transfer  void  at  the  suit  of  the  remaining  partners ;  but 
the  books  are  fiill  of  cases  where  such  a  transaction  has 
been  adjudged  a  fraud  upon  the  rights  of  creditors,  where 
the  creditors  themselves  have  been  the  actors. 

The  cases  most  relied  on  by  the  plaintiffs'  counsel,  in 
support  of  their  action,  are  Dyer  v.  Clarkj  (5  Met,  562,) 
Michardsan  v.  Hastings^  (7  Beav.,  301,)  and  Ormsbee  v.  Davis, 
(5  E.  I.,  442.) 

In  Dyer  v.  Clark  the  bill  was  by  the  surviving  member 
of  a  firm  against  the  administrators,  widow  and  minor 
children  of  the  deceased  member.  The  deceased,  in  bis 
lifetime,  had  conveyed  his  interest  in  certain  real  estate 
of  the  firm  held  as  partnership  property.    The  bill  did  not 
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seek  to  set  aside  the  deed,  bat  to  have  the  proceeds  of 
the  sale  applied  to  the  payment  of  the  partnership  debts. 
Here  was  a  partnership  dissolved  by  the  death  of  one 
of  its  members,  and  it  was  properly  decided  that  the  sur 
vivor,  being  primarily  liable  for  the  partnership  debts, 
was  entitled  to  the  cnstody  of  the  partnership  property 
and  to  the  proceeds  of  snch  as  had  been  disposed  of  by 
^  the  deceased  member,  to  enable  him  to  satisfy  the  claims 
of  creditors.  The  opinion  of  the  Ooort  contains  no  dietum, 
nor  is  there  any  principle  to  be  evolved  from  the  case, 
which  sustains  tiie  position  of  the  present  plaintiffs. 

In  Rieha/rdson  v.  Hastings^  the  bill  was  filed  by  B.  in 
behalf  of  himself  and  other  members  of  a  dub,  against 
Hastings  and  Emly,  also  members,  for  an  account  of  the 
proceeds  of  dab  property  sold  by  them.  The  bill  also 
prayed  for  an  account  of  the  other  assets  of  the  dab,  and 
a  dissolution  and  winding  up  of  the  concerns  of  the  dub. 
The  bill  did  not  seek  to  reach  the  property  conveyed,  but 
merely  an  account  of  the  proceeds.  The  accounting 
was  ordered,  it  being  a  proper  case  fbr  such  a  judgment. 
The  master  of  the  rolls  goes  further  than  any  of  the  other 
cases,  and  asserts  it  to  be  a  principle  of  Oourts  of  equity 
to  entertain  a  bUl  between  partners,  to  settle  a  question 
which  may  arise  between  them  without  winding  up  the 
concerns  of  the  partnership. 

In  Ormsbee  v.  Davis^  the  suit  was  brought  by  an  attaching 
creditor  of  the  defendants.  The  defendants'  firm  of  James 
W.  Davis  &  Oo.,  composed  of  J.  W.  Davis  and  Thomas 
M.  Hathaway,  were  indebted  to  the  firm  of  Watson  & 
Field,  who  had  assigned  their  property  to  S.  J.  Watson, 
for  the  benefit  of  their  creditors.  Davis,  one  of  the  firm 
of  Davis  &  Oo.,  in  the  absence  and  without  the  consent  or 
concurrence  of  his  copartner,  Hathaway,  made  a  general 
assignment  in  the  name  of  the  firm,  of  all  their  copartner- 
ship property  to  S.  J.  Watson,  for  the  benefit  of  the  credit- 
ors of  Davis  &  Oo.,  giving  a  preference  to  the  claim  of 
Watson  &  Oo.  Subsequently,  Davis,  in  the  name  of  his 
firm,  but  again  in  the  absence  and  without  the  consent  of 
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bis  partuer,  executed  to  Watson  aa  absolute  bill  of  sale 
of  certain  specific  property  of  tlie  flno.  The  assignment 
and  bill  of  sale  were  attacked  by  tke  plaintiff,  a  creditor 
of  the  firm.  The  Oourt  held  the  assignment  made  by  one 
partner,  withoat  the  concurrence  of  the  othw,  void  as  to 
tiie  creditors  of  the  finn.  But  the  IhU  of  sale  executed 
under  similar  circumstances  was  upheld.  Amw,  Ch.  J., 
says  :^' The  subsequent  bill  of  sale  of  a  portion  of  the 
copartnership  property  to  the  garnishee,  in  payment  <rf,  or 
rather,  as  be  explains  it,  in  security  for  the  debt  doe 
from  the  defendants  to  Watson  &  Field,  which  had  been 
assigned  to  him,  seems  to  have  been  witMn  the  compe- 
tence of  either  of  the  copartners,  wititioot  the  knowledge  or 
assent  of  the  other,  and  must  be  h^  a  rightful  appr(^rfa- 
tion  of  the  property  embraced  in  it,  so  &r  as  needed,  to 
the  payment  of  that  debt." 

Applying  the  priudple  of  these  oases  to  the  one  now 
under  consideration,  we  see  that  th^  fall  far  short  of 
establishing  the  plaintiffs'  right  to  the  rdief  they  demand. 
They  do  not  ask  a  dissolution  of  the  partnership,  nor  an 
accounting,  by  Whitcomb,  of  the  proceeds  of  the  sale  to 
Williams.  They  do  not  allege  the  insolvency  of  the  firm, 
nor  the  inability  of  Whitcomb  to  respond  for  his  share  of 
the  copartnership  debts.  Before  it  is  ascertained  that  the 
debts  will  not  all  be  paid,  or  that  the  valne  of  the  interest 
conveyed  to  Williams  is  less  tiian  the  value  of  Whiteomb's 
interest  in  the  remaining  property  <^  the  fifim,  after  the 
payment  of  the  firm  debts,  I  am  asked  to  4edare  the  deed 
to  Williams  void,  and  to  compel  him  to  convey  the  pro- 
perty back  to  Whitcomb,  that  it  may  be  used,  not  in  pay- 
ment of  firm  debte,  but  as  security  for  the  firm's  floating 
iiebts.  It  appears  quite  clear  to  me  that  the  plaintiffii  are 
not  in  a  <»ndition  to  obtain  such  relief.  They  have  failed, 
I  think,  to  make  out  a  case  authoriEing  any  int^esr^iee 
with  the  conveyance  to  Williams,  which  shaU  deprive  him 
of  his  right  to  hold  the  property. 

It  was  supposed  by  the  plaintifiSs'  counsel  that  the  eqni- 
lieB  and  rights  of  ereditass  mi^^t  be  woorked  out  throngli 
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the  partners;  and  snch,  undoubtedly,  is  the  text  of  the  ele- 
mentary writers.  Bat  I  apprehend  that  such  rights  and 
equities  must  be  sought  for  by  the  creditors  themselves, 
working  them  out  through  the  equities  of  the  p»*tners,  to 
have  the  partnership  property  ai^lied  to  the  payment  of 
the  partnership  debts.  In  other  words,  that  the  oreditors 
must  apply  to  have  the  equities  of  the  partners  enforced 
and  not  the  partners  themselves.  That  is  what  I  under- 
stand to  be  the  meaning  of  the  Momentary  writers,  that 
the  rights  of  creditors  may  be  woiked  out  through  the 
partners. 

I  cannot  discover  that  any  fraud  is  to  be  imputed  to 
Williams.  The  evidence  has  warranted  me  in  finding,  as 
a  feet,  that  he  knew  that  the  property  was  owned  by  Whit- 
comb,  jointly  with  the  other  members  of  his  firm.  But  as 
Whitcomb  had  the  right  to  convey  the  property,  so  Wil- 
liams had  the  right  to  receive  it ;  and  he  cannot  be  deprived 
of  that  right,  except,  perhaps,  at  the  instance  of  creditors 
of  the  firm.  If  I  am  right  in  my  view,  that  none  but  cre- 
ditors can  object  to  the  validity  of  this  conv^ance,  then 
it  is  wholly  immaterial  whether  Williams  took  it  with 
notice  that  it  was  partnership  property,  or  whether  there 
was  a  sufficient  consideration  to  uphold  it.  As  between 
Whitcomb  and  Williams,  it  was  elDfectual  to  vest  the  latter 
with  a  valid  title  to  all  the  interest  the  former  had  in  the 
property.  Had  the  suit  been  instituted  by  creditors  of  the 
firm,  the  hona  fides  of  the  transaction  might  have  been 
involved. 

But  if  the  views  which  I  have  thus  briefly  stated,  of  the 
rights  of  partners  in  respect,  to  their  copartnership  pro- 
perty, should  not  be  sound,  there  is  another  reason  why, 
under  the  pleadings  and  proofs  in  this  case,  the  action  can- 
not be  sustained.  I  think  it  cannot  be  questioned  that 
whatever  interest  in  the  partnership  property  may  remain 
to  Whitcomb  after  the  payment  of  the  partnership  debts, 
may  be  transferred  by  him  to  his  individual  creditor. 
Therefore,  until  it  is  shown  that  the  debts  exeee<l  the 
asseto  of  the  firm^  and  that  there  is  need  of  this  p(roi)ortir 
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to  provide  for  a  deficiency,  and  to  equalize  the  interests  of 
the  other  partners  in  the  capital  of  the  firm,  this  convey- 
ance cannot  be  disturbed.  'So  such  state  of  facts  exists. 
On  the  contrary,  the  clear  weight  of  the  evidence  is,  that 
the  firm,  except,  perhaps,  upon  a  forced  sale,  can  pay  its 
debts  %nd  reimburse  its  members  their  capital  No  danger 
is  apprehended,  or  at  least  stated,  that  the  creditors  will 
urge  their  claims  to  judgment  or  subject  the  partnership 
property  to  a  forced  and  sacrificing  sale ;  and  until  the 
happening  of  such  an  event,  the  plaintifib  have  no  cause 
of  complaint 

For  all  these  reasons  I  am  satisfied  that  the  plaintifi 
possess  no  equities  which  would  authorize  or  justify  the 
Oonrt  in  interfering  in  their  behalf. 

The  defendants  must  have  judgment,  dismissing  the 
complaint,  with  costs. 


Fbedeeiok  Hohnby,   Plmntiff,  v.  Williah   GosdqKi 

Defendant. 

1.  The  provision  of  the  Code  of  Procedure — that  in  actions  for  recovery  d 
real  or  personal  property,  third  persons,  haying  an  interest  in  the  solgeet 
matter,  may  be  brought  in  as  parties,  upon  their  own  application  —  is  only 
intended  to  extend  the  power  formerly  possessed  by  Courts  of  equi^,  in 
this  respect^  to  the  legal  actions  designated ;  and  its  application  is  oonfined 
to  the  class  of  cases  in  which  a  bill  of  interpleader  woidd  have  aoeomplished 
the  same  end. 

2.  In  an  action  brought  by  a  vendor  of  goods^  to  recover  possession  of  then, 
on  the  ground  of  fraud  on  the  part  of  the  purchaser,  third  persons  claiming 
under  the  purchaser,  by  virtue  of  contracts  with  him,  and  in  hostility  to 
each  other,  should  not  be  granted  leave  to  oome  in  as  partieai 

Special  Term,  November,  1862.    Before  Monxll,  J, 

In  this  action  two  motions  were  made,  under  section 
122  of  the  Code  of  Procedure,  by  different  persons,  to  be 
made  parties  defendants. 

The  action  was  for  the  recovery  of  the  possession  of 
specific  personal  property.  The  fiEMsts,  as  gathered  from 
the  papers,  were  as  follows : 
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About  the  14th  of  Match,  1862,  the  plaintiff  sold  to  the 
defendant  twenty-five  hogsheads  of  tallow,  to  be  "paid  for 
in  cash  on  delivery.  The  defendant,  without  the  know- 
ledge or  consent  of  the  plaintiff,  obtained  possession  of 
the  tallow,  without  making  payment,  placed  it  on  board 
the  ship  Equator,  then  lying  at  Pier  No.  16,  East  Biver, 
in  the  Oity  of  New  York,  and  procured  from  the  captain 
triplicate  bills  of  lading.  One  of  the  bills  was  left  with 
the  captain,  and  the  other  two  were  delivered  to  the  firm 
of  De  Bham  &  Go.,  of  this  city,  who  made  an  advance 
thereon,  to  the  defendant,  of  the  sum  of  $2,148.60.    * 

On  the  15th  of  March,  this  action  was  commenced,  and 
the  property  taken  by  the  Sheriff,  under  a  requisition  of 
claim  and  delivery.  Whether  it  had  been  delivered  to  the 
plaintiff  did  not  appear. 

On  the  17th  of  March,  Meritz  Yon  Therlew,  the  captain 
of  the  ship,  served  upon  the  Sheriff  a  notice  that  he 
daimed  the  tallow ;  that,  as  master,  he  had  become  liable 
to  the  consignees  for  the  value  of  the  tallow,  and  that  he 
had  a  lien  thereon  for  freight  and  charges. 

On  the  18th  of  March,  De  Bham  &  Oo.  served  on  the 
Sheriff  an  affidavit,  stating  the  advance  made  by  them 
upon  the  bill  of  lading,  and  a  notice  requiring  him  to 
deliver  the  tallow  to  them,  and  not  to  the  plaintiff. 

The  master  Therlew,  and  the  i>ersons  composing  the 
flrm  of  De  Bham  &  Go.,  now  made  separate  applications 
to  be  made  parties  defendants  to  the  action. 

The  merits  of  the  respective  claims  of  these  parties 
were  not  involved  in  these  motions. 

WiUiam  Betts^  for  the  applicants. 

Edward  Fitch^  for  the  plaintiff,  opposed. 

MomsiiL,  J.    The  section  of  the  Oode  xmdec  which 

these  motions  are  made  (^  122)  provides  that  "when, 

*'ih  an  action  for  the  recovery  of  real  or  personal  pro- 

**  perty»  a  person  not  a  party  to  the  action,  but  having  an 

'*  interest  in  the  subject  thereof,  makes  application  to  the 
Boew.— YoL.  IX.       83 
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^'Oourt  to  b^  made  a  party*  it  may  oxd^  him  to  be 
''  brought  in  by  the  proper  amendment.'' 

This  provision  is  new,  and  has  not,  except  in  one  can^ 
that  I  have  been  able  to  find,  received  a  judicial  oonstruc- 
tion»  The  oodifiers,  in  their  notes,  (Oode,  as  reported,  p. 
251,)  say:  ''The  ol^ect  of  this  section  is  to  save  thQ 
necessity^  in  moe[t  ca^es,  of  an  action,  to  compel  two 
parties,  claiming  the  same  thing,  to  settle  tbe  oontixH 
versy  between  them  by  interpleading.  The  interpleader 
*'  act  in  England  was  passed  for  the  same  purpose." 

Under  the  practice,  a3  it  prevailed  before  the  Code,  tbe 
Courts  possessed  no  power,  in  an  action  at  law,  either  to 
bring  in  parties  necessary  to  a  complete  determination  of 
the  controversy,  or  to  allow  a  substitution  of  defendants,, 
(except  in  the  single  action  of  ejectment,  2  B,  S^  342,),  ot, 
to  allow  parties  claiming  an  interest  in  the  suliject  of  tbe 
s^it  to  apply  to  be  made  defendants.  It  was  otti^wise  in 
S9its  in  equity,  to  the  extent,  of  allowing  other  parties  to 
be  brought  in.  But  this  was  only  done  where  it  was 
necessary  that  other  parties  should  be  before  the  Connk,  in 
order  to  a  complete  determination  of  the  contEoveir^* 
(1  Barb,  Oh,  Er.,  321.) 

The  Legislature  has  deemed  it  propw  to  ei^powier  the 
Courts  to  add  parties  in  all  actions;  and  in  those,  fot 
the  recovery  of  real  or.  personal  property,  to  allow  persona 
not  partiess^  to  apply  to  be  made  sudi*  Tb^'  may,  also^ 
in  these,  and  in  actions  upon  contracta,,  upon  the  appUctai^ 
tipn  of  the  defenda^t^  aUow  a  person,  not  a  party  to  the 
action,  who  makes  a  claim  to  the  same  debt:  or  property, 
to  be  substiifeutect  as  defendant.  But  I  do  not  think  the 
Legislature  intended  to  extend  thia  power  beyond  tliat 
which  was  possessed  by  Courts  of  equity,  in  all  cases  which 
came  under  their  cognizance,  except  in  its  application  to 
certain  acti«m9  at  Jaw;  anid  that  they  m^fmt  to  cpqAoq  it, 
in  priiMsipto.apd. practice,  to  that  cla9»  of  cases  wbere  a  InU 
of.  inter{4f^Qr  would  have  accomplished  the  same  end. 
TM  section  of  the  Code,  as  enaetedi  ia  the  s«m9  asieported 
by.  the  o^difiers,  aad  H^  cQt^ksia^wstmk  of  ita  iatwitol 
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operation  and  effect  is  significant  of  the  intention  of  the 
Legislature. 

Assuming,  then,  that  snch  was  the  design  of  this  provi- 
sion of  the  statute,  let  us  apply  the  principles  of  inter- 
pleader to  the  applications  made  on  these  motions. 

A  bill  of  interpleader  was  allowed,  where  the  complain- 
ant claimed  no  relief  against  either  of  the  defendants,  but 
where  the  defendants  claiming  of  him  the  same  debt  or 
duty,  by  different  or  separate  interests,  he  was  uncertain 
with  which  of  the  claims  he  ought  to  comply ;  in  whidi 
case  he  could  apply  to  the  Oourt  for  leaye  to  pay  the 
money  or  deliver  the  property  to  the  one  to  whom  it  of 
right  belonged,  and  thereafter  be  protected  from  the  claims  ' 
of  both.  (2  Barb.  Oh.  Pr.,  117.)  The  object  of  the  bill 
was  to  protect  an  innocent  party  against  conflicting  claims, 
where  a  recovery  by  one  might  not  protect  him  against  a 
recovery  by  another.  It  never,  however,  was  allowed  for 
any  other  purpose ;  and  I  cannot  believe  the  Legislature 
intended  to  enlarge  or  extend  this  remedy  of  interpleader 
to  cases  not  strictly  coming  within  its  principles.  It  can< 
not  be  that  it  was  the  design  to  stop  the  machinery  of 
trials  by  letting  in  various  and  conflictilig  claims  to  the 
same  property,  whenever  they  might  arise.  But  even  if 
it  were  so,  the  power  should  be  exercised  by  the  Oourt 
with  great  caution,  and  with  due  r^ard  to  the  rights  of 
parties.  Especially  ought  it  not  to  be  exercised  where 
there  ar6  other^and  adequate  retiiedles  left  to  claimants. 

Ilk'  the  case  before  mci  the  claims  presented  by  thd 
mastetr  and  by  the  persons  who  made  the  advance,  are 
difftoent  and  inconsistent  with  each  other.  They  arise) 
under  different  rights,  depend  upon- di^rent  principles, 
a&d  are  each  antagovdstie  to  the  claim  of  the  plaintiff! 
Bach  claim  the  property ;  one  as  owner  absolute;  another 
in  virtue  of  a  lien  for  freight  and  charges,  the  third  dn 
aecount  of  advances.  But  one  can  sustain  the  right  to 
bcM  the  property.  The  others  must  fail;  and  I  cannot 
well  see  how,  upon  one  trial,  without  much  embarrassment, 
all  these  drverse  and  conflicting  claims  cim  bel'dii^poseA  of; 
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The  applicants  have  their  remedies  against  the  Sheriff 
which  they  have  preserved  by  notice  to  him  of  their  claims. 
These  remedies,  it  seems  to  me,  they  should  pursue  in 
this  case. 

The  motions  must  be  denied,  with  five  dollars  costs,  to 
be  paid  by  each  of  the  applicants  to  the  plaintiff. 


Thb  Bjlsk  of  MuTTTAii  Eedbmption,  Plaintifl^  v.  Wrtf- 
LiAM  Stubgis,  Jr.,  et  dL^  Defendants. 

1.  Where  one  of  several  creditors  of  an  insolTent,  who  all  had  an  equitable 
lien  on  goods  and  eecurities  of  his  in  the  hands  of  his  factors,  issued  an 
attachment^  and  served  it  upon  the  factors^  and  they,  being  also  insolvent 
and  desiring  in  good  faith  to  have  the  fund  applied  equitably  among  their 
consignor's  creditors,  procured  a  suit  to  be  brought  against  themselves  and 
him  for  that  purpose,  by  certain  of  such  creditors  other  than  the  plaintifls 
in  the  attachment,  the  suit  being  on  behalf  of  all  such  of  the  creditors  as 
should  come  in  and  contribute  to  its  expenses  ; 

Eelif  that  the  instituting  of  such  suit  and  the  s^pointment  of  a  Recover 
therein,  could  not  be  deemed  collusive,  and  a  reason  for  the  interfereooe 
of  a  Court  of  equity  in  behalf  of  the  attachment  creditors. 

2.  A  bailee  of  goods  having  a  lien  thereon  for  a  sum  &r  exceeding  thm  vab^ 
who,  when  the  goods  are  attached  in  his  hands  by  a  creditor  of  the  bailor, 
certifies,  in  good  fidth,  that  he  holds  no  goods  for  the  benefit  of  the  latter, 
does  not  thereby  forfeit  his  lien. 

Special  Term,  November,  1862.    Before  Mohell,  J. 

This  action  was  brought  by  the  plaintiff,  a  corporation 
of  the  State  of  Massachusetts,  against  William  Sturgis,  Jr., 
William  Shaw,  Henry  Shaw,  Latimer  Bailey,  (composing 
the  firm  of  Sturgis,  Shaw  &  Oo.,)  and  Sobert  Bennie, 
defendants.  The  plaintiflfs  had  previously  obtained  judg- 
ments in  the  Supreme  Oourt  against  Bennie,  upon  drafts 
held  by  them,  which  were  drawn  by  him  on  the  firm  of 
Stuigis,  Shaw  Sn  Oo.,  and  by  them  accepted. 

In  their  complaint  in  this  action,  the  plaiptifb,  suing  on 
behalf  of  themselves  and  other  creditors  to  the  same  rdief, 
alleged  the  recovery  of  such  judgments;  that  Bennie  had 
consigned  large  quantities  of  merchandise  to  Sturgis,  Shaw 
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&  Oo.,  for  sale,  and  that  Stnrgis,  Shaw  &  Oo./had  accepted 
the  dmfts  mentioned,  and  others  held  by  other  persons,  in 
advance  of  sales,  and  held  the  goods  and  proceeds,  and 
also  a  bond  and  mortgage  given  to  them  by  Bennie,  as 
security  for  such  advances ;  that  the  plaintiffs  had,  in  their 
actions  in  the  Supreme  Oonrt,  attached  the  property  of 
Bennie,  who  was  a  non-resident,  and  served  the  attach- 
ments on  Sturgis,  Shaw  &  Co.,  on  various  days  on  and 
between  the  7th  and  26th  days  of  February,  1862,  who 
certified  to  the  Sheriff  that  they  held  no  property  of  Bennie 
for  his  benefit,  and  were  not  indebted  to  him ;  that  these 
certificates  were  false  and  fraudulently  intended  to  hinder 
the  plainti£&  of  their  remedy;  and  they  prayed  for  an 
injunction  and  the  appointment  of  a  Beceiver,  and  that  the 
respective  liens  on  the  goods  and  mortgage  might  be  ascer- 
tained and  determined,  and  the  fund  applied  accordingly. 

The  proceedings  in  relation  to  the  appointment  of  a 
Beceiver  in  this  action  are  reported,  ante,  p.  608. 

The  present  action  was  commenced  about  the  11th  day 
of  March,  1862.  About  the  14th  of  February,  previously, 
Oustavus  A.,  and  Ernest  Scheldt,  also  creditors  of  Bennie, 
holding  similar  drafts,  had  commenced  an  action  in  this 
Oourt  on  behalf  of  themselves  and  all  other  like  creditors 
who  should  come  in,  for  similar  relief;  and  on  the  17th  of 
the  same  month,  perfected  the  appointment  of  a  Beceiver. 
As  soon  as  the  plaintiffs  in  the  present  action  were  informed 
that  a  Beceiver  had  been  appointed  in  the  suit  brought  by 
the  Scheidts,  they  applied  to  the  Oourt,  on  petition  in  that 
suit,  stating  their  attachments  and  judgments,  and'  aaldng 
to  be  brought  in  as  defendants  therein.  This  application 
was  denied,  and,  on  appeal,  the  order  was  affirmed  by  the 
Oourt  at  General  Term  in  December,  1862. 

The  object  of  the  present  action  was  to  secure  a  priority 
over  the  claims  of  the  Scheidts,  to  which  the  plaintiffs 
deemed  themselves  entitled  by  reason  of  the  attachment 
proceedings  in  the  Supreme  Oourt. 

The  cause  was  tried,  and^the  following  decision  rendered, 
in  October  and  liTovember,  1862. 


10 


M9        OASES  IN  "THB  S^SBIOit  OOlfBT. 

The  Bank  of  Mutual  Bed«pptioii  ▼.  Stuigia  ti  oL 

F.  N.  Bimgs  aad  J.  if.  Ym  Co^U  finr  plaintiffiu 
A.  F.  /Smithy  for  defendaots. 

MoKELL,  J.  The  cfbject  of  this  action,  as  I  understand 
it,  is  to  obtain  the  aid  of  the  equitable  powers  of  this 
Court,  to  remove  alleged  obstructions  which  the  defend- 
ants, by  their  acts,  have  interposed  to  the  effect  and  opera- 
tion pf  the  attachments  issued  in  the  actiops  at  law^ 
Beyond  this,  the  general  scope  of  the  suit  is  the  same,  as 
in  the  suit  of  Scheidt  against  the  same  defendants.  Both 
the  suits  are  brought  by  holders  of  Annie's  drafts  accepted 
by  Sturgis,  Shaw  &  Go.,  seeking  to  secure  the  appUcatioii 
of  the  consigned  property  to  the  payment  of  those  diafis 
and  to  prevent  its  seizure  by  the  creditors  ^  laige  .of 
Sturgis,  Shaw  &  Co. 

The  alleged  obstructipns  are,  first,  the  £^[)toiatment  of  a 
Becei ver  in  the  Scheidt  suit ;  and  seoondi  the  eortififiato 
given  by  S.,  S.  &  Co.,  to  the  Sheriff,  upon  leeeiving  a  eopj 
of  the  attachments. 

There  are  allegations  of  fraud  ^nd  of  fraudulent  prae* 
tioBS  on  the  part  ot  S.,  S.  Sc  Do.  towards  the  plaintiff  in 
respect  to  obtaining  i^euewals  of  some  pf  the  drafts,  aD4 
in  attempts  to  effect  a  compromise  with  the  holdep»  of  the 
Bennie  drafts.  But  the  evidence  has  failed  to  pustaini  any 
of  these  allegations.  Indeed,  I  feel  justified  in  saying 
that  I  am  fully  satisfied  that  S.,  S.  &  Co.  have,  so  far  as 
the  evidence  shows,  dealt  fairly,  justly  an4  honestly  with 
the  plaintiffs,  apd  have  not  sought  to  deprive  them  of 
any  of  their  rights,  or  to  defeat  any  of  their  lawful  suits. 
The  compromise  which  they  desired  to  effact  with  tbs^ 
holders  of  the  Beanie  dxaffa^  wfts  ho|io^b)e  and  just.  I^ 
recognized  the  trust  fund  and  sought  to  apply  it  equally 
to  those  who  in  equity  were  eptjitle4  to  it  It  was  within 
the  power  pf  S.,  S.  &  Co.  to  h^ve  deprived  the  plaintiff,  and 
other  holders  of  the  Beqnie  drafts,  of  this  property,  by  it 
sale  or  assignment  ton  the  benefit  of  creditors.  But  they 
desired  to  prevent  theur  general  credito|r|)  4K>m  partaking 
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<>f  it,  and  to  tlevote  it  to  Greditot*s  who  had  an  equitable 
lien  npoti  it. 

It  is  <;laflffited  that  the  sttft  ^tight  by  Scheldt  and  the 
appointment  of  a  Beceiver  therein  was  collusive  bettv^een 
tile  parties ;  was  a  fraud  upon  the  rights  of  the  plaintiffs, 
and  was  instituted  for  the  purpose  of  defeating  the  lieu 
of  the  plaintiffis'  attachments.  So  far  as  there  is  any  ques- 
tion of  &ct  involved  in  these  allegations,  I  have  not  had 
:any  difficulty  in  finding  agaitist  the  plaintiffs.  I  entertain 
nt  doubt  that  tlie  object  of  the  suit  was  to  carry  out  com- 
pulsorily  what  S.,  S.  &  Oo,  had  failed  to  obtain  through 
theit  compromise  paper ;  and  to  distribute,  by  the  judg* 
ment  of  the  Court,  the  consigned  pitoperty  to  and  among 
the  holders  of  the  Bennie  drafts.  It  is  quite  immaterial 
thi^  this  suit  was  instigated  by  S.,  S.  &  Co.  The  evidence 
as  to  that  is  slight  and  perhaps  not  sufficient  to  justify 
such  conclusion.  They  Could  have  intei*pleaded  between 
their  creditors,  the  holders  of  the  Bennie  drafts,  and  their 
general  creditors,  in  tespect  to  this  property ;  and  I  see  no 
Reason  why  they  could  not  have  made  a  special  assignment; 
of  the  trust  property  to  pay  the  Bennie  creditors.  If  so, 
then  why  not  institute  an  action  in  the  name  of  one  of  these 
creditors  to  obtain  the  same  end?  As  has  been  already 
said,  the  relief  demanded  by  the  plaintiffs  in  this  action, 
4nd  that  sought  in  the  Scheldt  suit  is  the  same;  and 
except  so  far  as  the  plaintiffs  may  have  acquired  some 
preference  or  priority  through  their  attachments,  they 
tould  have  obtained  all  they  otherwise  ask  for,  by  coming 
in  and  becoming  a  party  to  the  Scheldt  suit. 

tn  this  view,  I  am  of  opinion  that  the  institution  ot  the 
Scheldt  suit,  and  the  appointment  of  a  Beceiver  therein  of 
the  consigned  property  and  mortgage,  furnished  no  reason 
tbt  the  interference  of  a  Oourt  of  equity,  and  does  not,  per 
M,  defeat  or  deprive  the  plaintiffs  of  any  lien  or  righb 
iH^uired  by  force  of  theii^  attachments. 

The  niain  question  therefore  is,  did  the  plmntiffs,  by 
titieir  attachments  and  the  levy  thereof,  and  the  certificate 
given  to  the  Sheriff  by  S.,  8.  &  Co.,  acquire  any  lien  upon. 
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or  preference  or  priority  of  payment  out  of  the  consigned 
goods  and  mortgage,  which  enables  the  plaintiffs  to  demand 
the  Jndgm^it  of  this  Ooort  in  aid  of  his  judgments  and 
executions  at  law  ? 

The  goods  consigned,  and  the  mortgage  ezeonted,  by 
Bennie  to  Sturgis,  Shaw  &  Co.,  were  held  as  security  for 
advances  made,  and  for  the  payment  of  any  ultimate  debt 
from  Bennie  to  them.  This,  therefore,  was  a  bailment, 
and  not  a  purchase.  The  bailees,  in  this  case,  had  a  lien 
upon  the  consigned  goods  and  mortgage,  to  the  extent  of 
any  indebtedness  of  Bennie  to  them.  It  was  somewhat 
urged  at  the  trial,  that  the  outstanding  acceptances  of  S., 
S.  &  Oo.  did  not  constitute  such  a  debt  as  would  authorize 
fhem  to  retain  these  goods  as  against  the  creditors  of  Ben* 
nie.  There  is  no  force  in  this.  So  long  as  the  liability  of 
S.,  S.  &  Oo.  continued  to  the  holders  of  those  acceptances, 
their  right  to  and  Uen  upon  the  consigned  property 
remained. 

At  the  time  of  the  service  of  the  attachments,  the  unpaid 
acceptances  of  S.,  S.  &  Oo.  amounted  to  about  $230,000, 
and  they  had  in  their  possession  about  $65,000  of  con- 
signed property,  and  a  mortgage  for  $150,000,  upon  which 
they  bad  borrowed  $30,000. 

The  attachments  were  served  on  S-,  S»  &  Oo.^  on  tbe 
several  days  upon  which  they  were  issued,  by  leaving  a 
copy  with  them  certified  by  the  Sheriff.  No  levy  upon 
any  property  appears  to  have  been  made  at  that  time,  but 
a  certificate,  under  section  236  of  the  Oode,  was  demanded. 
S.,  S.  &  Oo.,  accordingly  certified  to  the  Sheriff,  that  they 
did  not,  at  the  time  of  the  service  of  the  attachment,  nor 
at  any  time  since,  nor  did  they  then  hold  any  property  in 
their  possession,  or  under  their  control,  for  the  benefit  of 
Bobert  Bennie,  nor  was  there  any  debt  owing  by  them 
to  Bobert  Bennie. 

That  S.,  S.  Sc  Oo.  were  not  mistaken  in  regard  to  the 
legal  title  to  the  property  consigned  by  Bennie  to  them, 
cannot  be  pretended.  They  undoubtedly  supposed,  that 
having  advanced  to  Bennie  much  beyond  the  value  of  the 
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goods,  his  interest  in  them  had  ceased.  Such,  practically, 
was  the  effect,  bat  until  the  goods  were  disposed  of  by  S., 
S.  &  Go.,  the  legal  title  to  them  remained  in  fiennie. 
Sm  S.  &  Oo.  had  their  lien ;  could  sell  at  pleasure,  and  give 
a  good  title  to  the  purchaser ;  but  Bennie  owned  the  goods, 
subject  to  the  lien  and  right  of  his  factors.  Commission 
merchants  as  a  class  of  factors,  making  advances  to  nearly 
or  quite  the  value  of  the  goods,  are  treated  as  the  owners. 
(Story  on  Agency,  ^  111.)  They  sell  in  their  own  name, 
and  deal  with  the  property  in  every  respect  as  if  it  were 
their  own.  Still  they  have  but  a  special  property  in  the 
goods,  the  general  property  remaining  in  the  principal 

I  think  it  is  clear,  therefore,  that,  at  the  time  of  the 
service  of  the  attachment,  S.,  S.  &  Oo.  had  property  in 
their  possession  belonging  to  Eennie,  upon  which  they,  as 
factors,  had  a  subsisting  lien  to  its  full  value ;  rendering 
the  interest  of  Bennie  in  it  of  no  value  whatever.  For 
the  reasons  stated,  the  certificates  given  hy  S.,  S.  &  Oo.  to 
the  Sheriff  were  Uterally  and  technically  untrue;  but  I 
cannot  find  from  any  of  the  proof  in  the  case  that  they 
were  given  with  any  fraudulent  or  dishonest  design,  or 
with  intent  to  hinder,  delay  or  obstruct  the  plaintiffs  in 
the  pursuit  of  their  remedies  under  their  attachments. 
The  technical  falsity  of  these  certificates,  without  a 
knowledge  of  the  value  of  the  consigned  property,  and 
the  extent  of  the  factors'  lien,  may  have  well  induced  the 
suspicion  that  there  might  have  been  some  fraudulent 
motive.  But  the  fact  is  now  thoroughly  established  that 
the  advances  far  exceeded  the  value  of  the  goods,  and 
that  the  interest  of  Bennie  was,  in  reality,  nothing  what- 
ever. If  S.,  S.  &  Oo.  had  certified  that  they  had  in  their 
possession  goods  of  Bennie  of  the  value  of  $65,000,  upon 
which  they  had  a  lien  for  $230,000,  they  would  have  com- 
plied strictly  with  the  law;  but  no  one  can  say  that  the 
plainti£&  would  have  gained  any  consolation  from  such 
a  certificate.  I  am  warranted,  I  think,  in  saying  that  the 
certificate  which  they  did  give  was  not  given  through 
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may  ccwrapt  design  or  intent  to  injure  the  plaintilb,  but 
through  a  mMaken  notion  of  tiieir  interest  in  the  goods. 

It  is  claimed,  hon^Ter,  by  the  plamtift,  and  herein  Hes 
the  siiength  of  thdr  aetkni,  that  tl^  gi^ng  of  this 
teohnicaliy  untme  oertificate  wm  a  waiver  by  S.,  8.  &  Oo. 
of  their  lien,  as  iaotors,  upon  the  goods.  If  this  were  so, 
it  might  be  that  the  lien  of  the  attachments  wonM  be 
poor  and  superior  to  the  titie  aoquired  by  the  Beceiv^, 
and  a  Ooort  of  equity  might  enforoe  such  pricMrity  in  aid  of 
jodgments  and  executions  at  law.  But  it  is  clear,  I  think, 
that  such  would  not  be  the  effect  of  it.  The  learned  CUnef 
Justice,  when  this  ease  was  befote  the  General  Term, 
upon  an  appeal  from  an  order  denying  a  motion  for  a 
Beoeivw,  said:  ''It  is  not  easy  to  see  how  the  giving  of 
that  oertificate  can  affect  rights  which  had  previously 
aocaiied  to  third  persons  who  had  no  ;t^ncy  or  participa- 
tion in  that  act"  And  I  understand  it  to  have  been 
conceded  at  the  trial,  that  the  creditors  holding  the 
acceptances  of  S.,  S.  &  Oo.,  oonstitnting  their  lien,  had 
an  equitable  right  to  th6  consigned  property.  I  assume 
this  to  be  so,  and  for  the  purposes  of  this  action,  it  is  a 
complete  answer  to  the  plaintiffla'  demand  for  relief.  Sudi 
equitable  right  could  not  be  divested  by  any  act  of  Sn 
S.  &  Oo.,  which,  as  between  them  and  their  general 
ereditois,  might  operate  as  a  waiver  of  their  lien. 

But  assuming  this  not  to  be  S0|  have  S.,  S.  &  Oo.,  in 
effect,  waived  or  lost  their  lien  by  giving  to  the  Sheriff  a 
certificate  that  they  had  not  any  properly  in  their  posses*- 
sion  belonging  to  Bobert  Bennie  1 

I  know  of  no  elementary  law  or  a^udicated  case  in 
which  such  an  act  has  been  declared  or  held  to  be  a  waiver 
of  the  fehctors'  lien.  The  most  that  can  be  said  la,  that  the 
denial  of  S.,  S.  &  Oo.  that  they  had  any  property  of  Bok* 
nie,  might  operate  as  an  estoppel  on  them.  The  eleaien^ 
tary  treatises  and  cases  to  which  I  am  referred  by  the 
plaintiffs'  counsel,  merely  establish  the  general  principle 
that  a  claim  by  a  &ctor  inconsistent  with  his  actual  rights 
may  work  a  waiver  of  his  lien.    I  do  not  regard  the  certifl- 
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cate  given  to  the  Sheriff  as  setting  up  any  claim  to  the 
goods,  incompatible  with  the  right  of  S.,  S.  &  Oo.  They 
say  they  hold  no  property  *^for  Oie  benefit  ofJSmnieJ*  This 
in  one  sense  was  tene.  They  held  the  i»opeirty  for  the 
benefit  of  Bonnie's  creditors,  who  had  an  equitable  right 
to  its  application  to  the  acceptances  held  by  them. 

In  the  absence  of  all  fraudulent  design ;  they  having  a 
not  unnatural  misconceptiooi  of  tixe  nature  of  their  rights 
and  interest  in  the  property,  and  a  desire  to  have  it  dis- 
tributed among  the  holders  of  the  Bennie  drafts,  I  cannot 
attach  so  grave  importance  to  an  act  harmless  in  itself,  as 
to  give  it  the  effect  of  a  waiver  of  their  lien. 

The  section  of  the  Oode  which  provides  for  the  giving 
of  a  certificate,  (^  236,)  also  provides,  that  if  the  indi- 
vidual "refuse  to  do  so,  he  may  be  required  by  the  Court 
or  Judge  to  attend  before  him  and  be  examined,  on  oath, 
concerning  the  same;'*  and  it  has  been  held,  that  where  a 
party  served  with  an  attachment  certifies  he  has  no  pro- 
perty, it  may  be  regarded  as  a  refusal  to  give  the  certificate, 
ii  it  can  be  satisfactorily  established  that  the  certificate  is 
untrue.  {CarroU  v.  Finley^  26  Barb.,  61.)  This  remedy 
eould  have  been  pursued  by  the  plaintiffs,  and  the  nature 
of  S.,  8.  &  Ck).'s  interest  in  the  consigned  proi>erty  ascer^ 
tfidned  in  a  much  more  summary  and  economical  mode 
Aian  the  one  they  have  adopted  in  this  action. 

Upon  a  careful  examination  of  all  the  questions  raised 
by  counsel,  wii^  the  aid  of  the  evidence  in  the  case,  I  can- 
not bring  my  mind  to  any  result  fttvorable  to  the  plaintifb. 
8.,  S.  &  Oo.  do  not  seem  to  me  to  have  lost  their  lien,  and 
the  right  of  the  receiver  to  hold  the  property  as  against 
the  plaintiffs  in  this  action  is  unaffected. 

As  this  vieWidisposes  of  all  ihe  equity  of  the  plaintiflb* 
eomplaint,  the  defendants  must  have  Judgment  dismissing 
the  complaint  with  costs. 
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WnJiiAH  NiBiX),  Plaintiff,  v.  Oeobob  EL^bbison  (by  his 
guardian  ad  litem)  et  oZ.,  Defendanteu 

1.  Where,  pending  a  suit  brought  bj  a  creditor  to  reach  the  assets  of  bis 
debtor,  the  latter  is,  by  proceedings  preyiously  commenced  in  another 
Court,  adjudged  to  be  an  habitual  drunkard,  and  a  committee  is  appointed 
of  his  estate,  the  Court  in  which  the  former  suit  is  pending  cannot  properly 
proceed  to  final  judgment 

2.  The  plaintiff  in  such  case,  if  he  commenced  his  action  in  good  faith,  may 
be  permitted  to  retain  it;  but  his  proceedings  therein  should  be  stayed, 
until  the  reformation  of  the  defendant  and  the  discharge  of  his  committee^ 
if  such  event  should  occur. 

8.  If  a  Receiver  has  been  appointed,  he  should  be  discharged,  on  paying  the 
moneys  in  his  hands  into  Court 

4  It  Menu,  that  if  the  suit  were  in  the  nature  of  an  action  at  law,  the  plain- 
tiff might  be  permitted  to  proceed  to  judgment,  upon  which  he  may  apply 
to  the  Court  having  jurisdiction  of  the  estate  to  require  payment  firom  thu 
committee. 

Special  Term,  March,  1863.    Before  Babboub,  J. 

This  action,  which  was  in  the  nature  of  a  creditor's  bill, 
was  brought  by  the  plaintiff  against  Gleorge  Harrison, 
Henry  Harrison,  as  the  Beceiver  of  the  estate  and  effects 
of  the  said  Gleorge  Harrison,  Horace  B.  Olaflin,  William 
H.  Mellen,  Natiianiel  Miller,  Daniel  H.  Oonkling  and 
Henry  Stone,  the  latter  of  whom  were  judgment  creditors 
of  the  defendant,  George  Harrison. 

The  complaint  alleged  that  the  plaintiff  had  obtained  a 
Judgment  against  the  defendant,  George  Harrison,  upon 
which  some  forty  parcels  of  land  in  the  Oity  of  New  York, 
belonging  to  the  judgment  debtor,  were  sold  by  the  Sheriff, 
on  execution ;  that  such  debtor  had  no  further  property 
liable  to  sale  on  execution,  and  that  the  execution  had  been 
returned  unsatisfied  as  to  a  considerable  amount,  which  still 
remained  due  upon  the  judgment;  that  the  defendant,  Har- 
rison, was  still  in  the  i>ossession  of  the  premises,  and  in  the 
receipt  of  the  rents,  amounting  to  some  twenty  or  thirty 
thousand  dollars  a  year;  and  that  several  months  of  the 
time  fixed  by  law  as  the  period  within  which  the  property 
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might  be  ledeemed  ftom  the  Sheriff's  sale  was  yet  unex- 
pired ;  and  the  plaintiff  prayed  for  the  appointment  of  a 
Beoeiver  of  the  rents,  with  direetions  to  apply  the  same, 
or  so  much  thereof  as  might  be  necessary,  to  the  payment 
of  the  balance  remaining  due  upon  the  judgment. 

Before  the  action  was  brought*  proceedings  had  been 
instituted  in  the  Supreme  Oourt,  by  petition,  presented 
by  the  Mends  of  the  defendant,  George  Harrison,  but 
without  the  actual  knowledge  of  the  plaintiff  in  this 
action,  for  the  purpose  of  haying  Harrison  declared  an 
habitual  drunkard,  and  obtaining  the  appointment  of  a 
committee ;  upon  which  proceedings  a  commission  de  inr^ 
quvrendo  had  been  issued,  and  so  &r  executed  that  a  Jury 
had  found  the  defendant  to  be  an  habitual  drunkard. 

After  the  commencement  of  this  action,  and  before  an 
answer  was  put  in,  the  report  of  the  commissioners,  in 
those  proceedings,  was  made  and  confirmed ;  and,  there* 
upon,  a  committee  of  the  drunkard  were  appointed,  who 
duly  qualified,  and  entered  upon  the  discbarge  of  their 
duties.  An  application  was  then  made  to  one  of  the 
Justices  of  this  Oourt,  founded  upon  an  affidavit  setting 
forth  the  foregoing  proceedings  in  the  Supreme  Oourt  and 
under  its  order,  for  the  appointment  of  a  guardian  ad  lUem 
to  defend  this  suit  for  and  on  behalf  of  the  defendant 
Harrison,  and,  also,  that  a  Beceiver  of  the  rents,  pendente 
Utey  be  appointed;  which  application  was  granted. 

The  answer  interposed  by  the  guardian  ad  litems  so 
appointed,  set  up  all  the  above  proceedings  in  the 
Supreme  Oourt,  including  the  acceptance  of  the  trust 
by  the  committee.  No  answer  was  put  in  by  the  defend- 
ants, the  judgment  creditors. 

I7i>on  the  trial  at  Special  Term,  all  the  material  facts  alleged 
in  the  complaint  and  answer,  respectively,  were  fully  proven, 
and  the  case  was  argued  and  finally  submitted  for  judgments 

John  Towmhend^  for  the  plaintiff. 

jB.  F.  Jhmning^  for  the  defendant  Harrison,  and  his 
guardian  ad  litem. 
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BARBOUB9  J.  As*  between  Ike  plaintiff  and  the  defend-^ 
ant  Ebunisont  oonsidering  the  latter  as  of  sound  miod  and 
uaeiiftbaffraased  by  the  prooeedings  brfore  the  Supreme 
Ooorty  ike  plaintiff  is^  doubtless,  enttttod  to  the  wlief  he 
asks  for  in  his  complaint.  These  is,  eertelnly,  no  reason 
why  a.  jadgBkent  debtor  should  be  iietmitted  to  receiye 
and  enjoy  the  rents  of  real  estiert^,  to  ttie  amount  of 
thousands  of  dollars^  after  his  legal  estate  in  the  premises 
has  been  divested  by  a  sale  on  execution,  to  the  exclusion 
of  creditors  whose  judgments  remain  unsatisfied.  But 
the  question  h^ie  is,  whether  the  defendant  has  sueh  a 
standing  before  the  Oourt,  or  is  so  represented  in  this 
action  by  the  guardian  who  has  been  app(^nted  todefbnd 
his  interests,  as  will  authorize  the  pronouncing  of  a  judg- 
ment against  him; 

Under  the  old  system  of  jurisprudence  in  this  State,  it 
WM  well  settled,  that,  upon  and  by  the  appointment  of  a 
commitlee,  on  the  return  of  a  commission  de  inquirmio^ 
altl  the  estate  of  the  lunatic  dr  habitual  drunkard,  together 
with  the  guardianship  of  his  {person,  became  and  was 
wholly  vested  in  the  OouTt  making  such  appointment,  and 
that  the  dtunkard  or  lunatic  was,  th^ceforth,  incapable  to 
make  a  valid  contract,  ot  to  transact  any  business  what-- 
evw;  tjbrat  no  person  other  than  the  committee  wonld  be 
allowed  to  meddle  with  the  property  without  their  consent, 
and  that  any  one,  even  a  Sheriff  with  an  execution  in  hi^ 
hands,  would  be  punished  for  contempt  if  he  interftred 
with  it ;  that  no  suit  in  equity  or  action  at  law  could  be 
brought  against  the  drunkard  or  lunatic  subsequent  to  his 
being  so  declared,  nor,  except  upon  leave  granted  by  the 
Oourt  of  Ohancery  on  petition,  against  the  committee ; 
and  that,  where  an  action  at  law  had  been  brought  against 
aiunatic  before  the  report  of  the  commissioners,  but  after 
the  filing  of  the  petition,  such  action  would  be  stayed  by 
injunction,  if  brought  to  the  notice  of  the  CJourt  of  Chan- 
cery ►  {Matter  of  HeUer,  3  Paige,  199 ;  Matter  of  Hopper^ 
5  Id.,. 489.)  Where,  however;  the  progresa  of  such  action 
was  not  stopped  by  ii^junction,  but  the^  same  piooseded 
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se^arly  ta  judgment,  the  judgment  was  held  not  to  bo 
irregular  and  void ;  although,  as  we  have  seen,  the  creditor 
would  not  be  permitted  to  enforoe  it  without  leaye  of  the 
Qourt,  granted  upon  petition.  (Id. ;  Moh0rt9on  v.  jUitn,  19 
Wend^,  649 ;  Clarke,  v.  Jhmkemt  4  Benio,  262 ;  Brawn  y. 
JBett»,  13  Wend.,  29.) 

Altiiough  many  of  tbe  distinctionB  between  suits  in 
equity  and  actions  at  law  are  now  abolished,,  those  ifdes 
in  regard  to  lunatios  and  habitual  drtmkairds  an  still  a» 
operative  and  binding  as  when  first  ittomnTgated^.  for  the 
xeasons  upon  whieh  tliey  weoe  founded  remain  unchanged. 
If,  therefore,  the  action  now  und^  consideration  was  in 
tbe  nature  of  an  actioa  at  law  under  the  formier  system,  the 
plaintiff  might,  probably,  be  entitled  to  recover  his 
meut ;  a  judgment,  to  be  sure,  that  he  could  not 
by  execution,  but  which  would  enable  him  to  apply,  by 
petition,  to  have  it  pfud  by  the  committee.  The  case  in 
hand,  however,  is  not  an  action  at  law,  but  is,  entirely,  a 
suit  in  equity  by  which  it  is  sought  to  obtain  the  payment 
of  the  plaintiff's  judgment,  through  the  equity  powers  of 
the  Oourt,  after  its  power  as  a  law  Oourt  has  become 
e;shausted  upon  its  final  process  of  execution ;  and  the 
judgment  prayed  for  is^  in  few  words,  simply  that  a 
Beeeiver,  to  be  appointed  by  this  Oourt,  shall  ti^e  out  of 
the  hands  of  the  committee,  the  property  which  has  become 
vested  in  the  Supreme  Oourt,  by  the  proceedings  against 
t]xe  defendant  as  an  habitual  drunkard,  and  apply  it  to  the 
payment  of  this  claim. 

I  have  no  hesitation  in  deciding  that  this  Oourt  cannot, 
with  propriety,  render  a  final  judgment  in  this  action,  as 
the  matter  now  stands*  If  there  was  no  other  reason,  the 
rules  of  comity,  always  observed  toward  each  other  by 
Courts  of  concurrent  jurisdiction,  would  prevent  the  grant- 
ing of  a  decree,  as  prayed  for;  while,  on  the  other  hand, 
it  seems  equally  clear  that  the  complaint  should  not  be 
dismissed,  but  the  plaintiff  ought  to  be  permitted  to  retain 
Ida  suit,  commenced^  as  it  wasi,in  good  fSnith,  so  that  he 
Bwy  proceed  to  Judgment,  against  >tbd  defendant,  upon 
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reformation  and  the  discharge  of  his  committee,  in  case 

that  event  shall  occur. 
An  ord^  must,  therefore,  be  entered,  directing  the 

Beceiver,  who  has  been  appointed  pendente  Utej  to  pay  into 
Oourt,  to  the  credit  of  this  action,  all  the  moneys  which 
shall  have  come  to  his  hands,  as  Seceiver  herein,  less  his 
commissions;  and  that,  upon  such  payment,  the  order 
appointing  him  be  set  aside  and  vacated ;  and  also  pro- 
viding and  directing  that  all  further  proceedings  in  this 
action  be  stayed,  until  the  committee,  so  appointed  by  the 
Supreme  Oourt,  shall  have  been  discharged,  or  until  sudi 
further  order  of  this  Court,  in  the  premises,  as  may  be 
made,  upon  the  motion  of  either  party,  on  notice  to  the 
other. 
Order  accordingly. 


ISAAO  M.  Wbigqeet  et  dl.,  Plaintifb,  v.  Samuel  Mnr 

BAi!^£,  Jb.,  Defendant 

The  Goart  wiU  not^  in  the  exercise  of  its  discretion,  graat  a  third  trial  of  an 
action  to  recorer  possession  of  lands^  to  a  party  who,  upon  the  two  pro* 
▼ions  trials,  has  lost  his  ease,  by  overlooking  a  point  of  law,  or  conceding  a 
ftct^  or  by  omitting  to  seek  a  remedy,  by  an  appeal  from  an  erroneous  rul- 
ing on  an  unimportant  question  of  evidence,  unless  he  is  shown  to  have  been 
thrown  off  his  guard.  The  fact  that  the  defendant^  in  another  cause,  tried 
subsequently,  succeeded,  by  raising  the  objections  which  were  not  raised 
an  the  present  case,  is  not^  necessarily,  ground  for  granting  the  ^plicatioflL 

Special  Term,  May,  1863.    Before  Bobsbtsom,  J. 

TmB  was  a  motion  for  a  new  trial,  in  an  action  in  the 
nature  of  ejectment.  The  facts  are  fully  stated  in  the 
opinion  of  the  Oourt 

B.  JET  Shannon^  for  the  defendant 

S.  E.  Lym  &  T.  Weetervett,  for  the  plaintifb. 

BoBEBTSOir,  J.  This  is  an  action  to  recover  possessioii 
of  certain  lands  in  the  Oily  of  New  York.    It  has  been 
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twice  tried,  once  by  the  Court  withoat  a  Jury,  and  once 
by  a  Jnry ;  in  bot^  cases  the  issues  were  found  for  the 
plaintiff.  After  the  first  trial,  a  second  one  was  obtained, 
under  the  statute,  on  payment  of  costs,  without  reference 
to  the  merits.  A  third  trial  is  now  asked  for,  upon  the 
ground  of  a  different  result  in  an  action  brought  for  an 
a4Joiniug  piece  of  land,  tried  since  the  issues  in  this. 

The  subject  of  controversy  seems  to  have  formed  part  of 
a  larger  piece  of  land,  laid  down  on  maps  in  i>ossession 
of  officers  of  the  Oorporation  of  the  City  of  New  York,  who 
were  the  source  of  the  defendant's  title,  as  a  street  called 
Oheesman  street,  sixty  feet  wide.  The  principal  question 
involved  in  the  trial  of  the  issues  in  this  cause,  on  both 
occasions,  seems  to  have  been,  whether  the  sit^^  of  half 
such  street,  including  the  premises  in  question,  were 
embraced,  or  not,  in  a  grant  by  the  Sheriff  of  Kew  York, 
on  a  sale  by  him,  on  execution  against  Medcef  Eden,  from 
the  grantees  in  which  the  plaintiffs  <daimed  title?  In 
other  words,  whether  such  grantees,  or  those  claiming 
under  them,  owned  such  half,  and  contributed  it  to  form 
a  public  highway  merely,  which,  being  disused,  lapsed  back 
to  them  ? 

The  existence  of  such  street  as  a  highway,  and  therefore 
its  formation  by  contributions  of  adjoining  owners,  was 
sought  to  be  proved,  on  both  trials,  by  admissions  sup- 
IK)sed  to  be  contained  in  maps,  in  possession  of  officers  of 
the  Oorporation  of  Kew  York,  and  in  descriptions  of  other 
pieces  of  land,  given  in  certain  deeds  thereof,  executed  by 
them,  as  well  as  by  the  dimensions  of  other  neighboring 
pieces  of  laftd,  leaving  the  dimensions  called  for  by  the 
Sheriff's  deed  of  Eden's  interest,  which  was  the  source  of 
the  plaintifb'  title,  such  as  to  require  the  width  of  one- 
half  of  such  street,  to  make  up  the  quantity  thereby  con- 
veyed. There  was  also  some  evidence  offered,  in  order  to 
show  the  inclosore  of  the  premises  by  fences,  and  the  occu- 
pation of  the  land  in  question  with  other  adjoining  land, 
by  tenants  of  the  testator  of  the  plaintiflb.  On  the  other 
hand,  this  was  met  by  evidence,  tending  to  show  the  exclu- 
BoBw.— Yoi^  IX.       85 
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sioa  of  the  site  of  Bxteh  street  from  tiie  land  eoaYeyeA  by 
sach  ^enflf  *8  deed,  by  a  waB,  with  or  withoot  fence  opoA 
it,  as  far  back  aa  the  execatlon  of  soeh  deed ;  and  by  admia- 
sions  sapposed  to  be  made  by  the  testator  of  the  plaintiffii,. 
in  eonveyanoes  executed  by  him,  in  the  descriptioii  of  ti» 
piemises  oonveyed.  Oalcolations  were  made  and  explaoa* 
tions  given  by  experieneed  sorveyois,  in  regard  to  the  eoiK 
dUion,  AmensioDS,  designation  and  ownership,  of  all  the 
oiromttjaeent  land,  and  diagrams  fnmiBhed*  This  case: 
seems  to  have  been  dedded  by  the  Oonrt,  on  the  first  trial, 
and  to  have  gene  to  the  Jnry  on  tiie  last,  solely  upon  the 
qnestion  Off  fiaet,  as  to  the  location  of  the  land,  as  deembed 
in  the  befiExre  mentioned  Sheriff's  deed  of  Eden's  interest, 
and  the  invasion  within  it  of  the  premises  in  controversy. 

The  evidenee  of  admissions,  fences,  inolosures,  and  the 
exiatenee  of  a  highway,  seems  to  have  been  oidy  admitted 
as  auxiliary  to  establishing  that*  There  was  no  question- 
raised  as  to  Uie  title  or  i)ossession  of  Medcef  Eden  to  such 
land  in  controversy,  or  any  att^npt  made  to  dJEum  a  sob-- 
sequent  adveraetitle,  by  a^nal  indosnre.  It  was  assumed  by 
the  Courts  parties  smd  counsel,  either  that  he  was  owner  or 
in  possession,  or  that  by  some  operation  of  law  the  Shroff 'a 
deed  transferred  some  title  or  tight  of  possession  of  his  to  the 
parties  from  whom  theplaintiffii  claimed  title,  unlesa  t^eie 
was  a  subseqaent  actual  oecupancy,  under  claim  of  title. 

On  the  trial  of  the  other  action,  aliieady  referred  to,  sub- 
stantially the  same  evidtoce  was  given  by  the  same  wit- 
nesses, showing  the  same  title  on  both  sides,  and  invidving 
the  same  question  of  fact  as  was  determined  on  both  trials 
in  tbis'  ca8e,.in  favor  of  the  plaintifl^  And  tliere  was,  as 
was  understood  by  the  Justice  presiding  at  such  trials  the 
same  lack  of  evidence  as  to  any  title  or  possession  in 
Medcef  Eden,  ov  proof  oi  subsequmt  indosuie  <rf  the  pie^ 
mises  in  questaon,  by  others,  under  whom  the  plaintiib 
daimed  titie.  The  case  was  entirely  withdrawn  from:  the 
Jury,  and  apparently  disposed  of  by  a*  dasmissaL  of  tte 
eomplaint,,  on  that  ground.  In  the  dedsimi  of  the  metion 
the  learned  Judge  stated  that  a  party  is  limited  tatfae  ]sd£ 
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actually  inclosed  by  him,  when  he  shows  no  right  but  pos- 
session ;  although,  if  the  plaintiffs  had  shown  ownership,  by 
Eden,  of  lands  of  larger  extent,  an  entry  by  a  grantee  of 
them,  upon  any  portion,  claiming  title  to  the  whole  by  a 
deed  of  them,  would  have  operated  as  a  possession  of  the 
whole.  He  also  stated  that  there  wIeus  no  evidence  adduced 
on  such  trial,  of  any  fence  between  the  Eden  interest,  con- 
veyed by  the  Sheriff,  and  the  adjoining  lands  of  the  Oity 
Corporation,  at  the  time  of  such  conveyance.  That  the 
only  evidence  of  occupancy,  by  inclosure,  was  by  a  fence 
on  the  north  side  of  Oheesman  street,  excluding,  of  course, 
the  premises  in  question,  from  the  possession  or  occupancy 
of  those  under  whom  the  plaintiffs  claim ;  and  there  was 
no  evidence  of  any  subsequent  occupancy  01*  inclosure  by 
any  one,  under  whom  the  plain  tiflb  claim,  to  the  time  tk 
trial.  That  in  the  year  1822  there  Was  only  one  fence 
between  the  property  of  the  Oity  Gorporation  and  of  those 
under  whom  the  plaintiff  claim ;  and  from  that  time  down  to 
the  trial,  the  Only  occupation  of  the  disputed  ground  Was  by 
the  Oity  Oorporation,  and  persons  claiming  under  them. 

Whether  the  views  expressed  by  the  learned  Judge,  on 
such  trial,  be  or  not,  the  controlling  law  of  the  case,  they 
are  equally  applicable  to  the  evidence  given  on  the  two 
trials  of  this  case ;  and  if  the  defendai^  omitted  to  insist 
on  their  application  on  such  trials,  and  to  except  to  a 
refrisal  to  make  it,  or  if,  without  such  exception,  there  was 
anything  in  the  charges  in  them,  entitling  him  to  a  new 
trial,  he  cannot  now  avail  himself  of  the  statute,  to  make 
another  experiment,  in  order  to  avoid  the  consequences  of 
his  neglect  The  law  is  not  made  to  assist  the  supine  and 
sluggish.  If  the  parties  chose  to  concede,  on  both  trials, 
for  the  purposes  of  such  trials,  and  tried  the  issues  on  that 
theory,  that  if  the  Sheriff 's  deed  of  the  Eden  interest  con- 
veyed the  land  in  question  in  terms,  it  passed  the  title  and 
possession,  in  point  of  law,  they  ought  not  to  be  allowed 
to  have  a  new  trial,  merely  in  order  to  withdraw  that  con- 
cession, and  avdU  themselves  of  the  new  light  thrown  Upon 
their  case  by  the  subsequent  trial  in  the  other  case.    I  do 
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not  understand  that  there  is  any  conflict  of  opinion,  so  far 
as  I  can  see,  between  the  views  of  the  different  learned 
Judges  who  presided  at  the  different  trials.  Those  before 
whom  this  action  was  tried,  left  to  the  Jury  the  simple 
question  of  fact,  whether  the  Eden  Sheriff's  deed  included 
half  of  Gheesman  street.  The  learned  Judge  before  whom 
the  other  cause  was  tried,  held  that  if  it  did,  it  was  imma- 
terial until  some  possession  by  Eden,  or  those  under  whom 
the  plaintifib  claim,  by  indosure  or  otherwise,  was  estab- 
lished. The  defendant  will  not,  therefore,  be  prejudioed 
in  this  case,  by  an  unexpected  subsequent  subversion  of  a 
supposed  settled  doctrine  of  law,  applied  to  his  case,  by 
means  of  a  subsequent  decision  by  a  higher  Court,  even  if 
that  were  a  proper  case  for  exercising  the  discretion  under 
the  statute,  of  giving  him  a  new  trial. 

The  only  other  point  of  difference  between  the  trials,  in 
this  and  the  other  case,  was  in  the  admission,  in  the  former, 
of  a  copy  of  a  map,  called  the  Inkleberg  Map,  which  it 
is  claimed  was  admitted  on  insufficient  proof  of  the  exist- 
ence or  loss  of  the  original,  or  else  if  admitted  as  the  origi- 
nal, it  was  improperly  admitted ;  that  the  original  seems, 
by  the  printed  case,  to  have  been  produced  on  the  trial  in 
the  other  case,  and  excluded,  while  the  copy  was  admitted 
as  coming  from  the  possession  of  the  Gity  Gorporation. 
The  insufficiency  of  such  proof  was,  or  might  have  be^i, 
made  the  subject  of  an  exception  in  this  case,  and  of  review 
upon  an  appeal,  which  has  been  neglected  too  long  to 
enable  the  defendant  to  bring  one.  It  certainly  would  not 
be  a  proper  discretion  for  the  Oourt  to  exercise,  under  the 
statute,  to  grant  a  second  new  trial,  because  the  applicant 
had  lost  the  opportunity  of  availing  himself  of  an  appeal, 
by  reason  of  an  erroneous  decision  of  law.  I  do  not  see, 
besides,  how  the  defendant  would  be  benefited  by  the 
defect  being  cured,  on  a  second  trial,  by  the  introduction 
of  the  original  map.  It  would  hardly  be  just,  under  such 
pretense,  to  enable  the  defendant  to  procure  a  new  trial, 
to  avail  himself  of  the  objection  of  want  of  proof  of  a  good 
Murce  of  title. 
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I  cannot  find,  therefore,  anything  in  the  present  appli- 
cation, appealing  strongly  to  the  sense  of  equity  of  the 
Court,  to  warrant  the  granting  of  a  third  trial,  as  a  matter 
of  discretion,  such  as  the  discovery  of  new  evidence  would. 
The  two  trials  are  granted,  not  as  a  favor  to  either  party, 
but  to  enable  the  Oonrt  to  do  justice,  since  it  is  held  that 
each  party  is  not  entitled  to  two  new  trials,  under  the  sta- 
tute. {BeUinger  v.  Martindaie,  8  How.  Pr.,  113.)  In  any 
action  in  which  a  title  to  land  is  concerned,  which  depends 
so  much  upon  descents,  devises,  conveyances,  legal  pro- 
ceedings and  possessions,  such  difficulties  may  arise  in  re- 
gard to  the  proof,  as  far  back  as  twenty  years  and  upwards, 
of  marriages,  births  and  deaths,  the  existence,  loss  and  con- 
tents of  documents,  actual  surveys,  maps,  and  inclosures, 
that  some  liberality  is  to  be  indulged,  in  granting  new 
trials  upon  the  discovery  of  new  evidence.  But  I  cannot 
think  the  same  favor  should  be  extended  to  a  party  who 
has  lost  his  case  by  overlooking  a  point  of  law,  or  conced- 
ing a  fact,  or  omitting  to  seek  a  remedy  by  appeal  from  an 
erroneous  decision,  unless  something  to  throw  him  off  his 
guard  is  established.  There  is  nothing  of  that  kind  in  this 
case,  to  commend  the  defendant's  application  to  the  favor 
of  the  Court. 

Titles  are  settled  by  decisions  and  acquiescence  in  them, 
imtil  the  time  for  appeal  has  gone  by.  Parties  deal  on  the 
faith  of  such  settlement.  In  this  very  case,  the  defendant 
took  from  the  City  Corporation  indemnity  money  for  the 
failure  of  his  title,  and  negotiated  with  the  plaintiffs  for 
an  exchange  of  land.  It  would  be  unjust  to  unsettle  them 
for  any  cause  except  that  which  would  be  productive  of 
greater  injustice  by  not  doing  so.  Two  trials,  the  decision 
of  a  Judge  in  one,  and  of  a  Jury  in  another,  in  favor  of 
the  plaintiff,  and  such  long  acquiescence,  particularly  so 
long  after  the  discovery  of  the  matters  now  set  up  as  rea- 
sons for  a  new  trial,  ought  to  set  the  matter  at  rest,  aa 
against  such  reasons. 

The  motion  must  be  denied,  with  ten  dollars  costs. 
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Wells  Phillips  6l  al.,  Plamtiflli,  v.  Willl^h  F.  Babiv 

LETT,  Defendant* 

}•  A  compkint  alleging  Idut  betveen  speoifled  days  the  plaintifi^  sold  and 
delivered  to  d^ad^At^  at  his  speds^  inataaoe  and  request^  a  Ui^ge  quantity 
of  boots  fuid  shoes  of  «  specified  value,  aod  Uiat  there  is  dae  and  unpaid 
therefor  a  sum  deagnated  which  he  promised  to  pay  them;  but  thou|^ 
often  requested  by  them,  has  wholly  refused,  is  sufficient  on  demurrer. 

S.  In  «a  action  by  several  {^aiotilb  to  reoover  for  goods  sold  and  delivered, 
pn  allegation  of  partnership  is  not  neeesaary,  and  the  allegation  of  sale  and 
delivery  aufficiently  implies  that  th^  goods  beWnged  to  |h^  pbioti^ 
Special  Term,  May,  X863.    Before  KoBSftisoH,  J. 

This  action  was  brought  by  Wells  Phillips  and  Albert 
Smith,  against  the  defendant,  to  recover  for  goods  sold. 
The  defendant  demurred  to  the  complaint,  the  substance 
ef  which  is  stated  in  the  opinion. 

Mr.  Harringtmi  ton  defendant. 

G.  J}.  W^lkeTp  for  plaintiff. 

BoBE^TSOK,  J.  The  co^lplaint  in  this  case  alleges  that 
between  the  first  day  of  February  and  27th  of  September^ 
in  the  year  1862«  *'  the  plaintiffs  sold  and  deUvered  to  the 
"  defendant,  at  his  special  instance  and  request,  a  large 
"  •  •  quantity  of  boots  and  shoes,"  of  a  certain  valuCy 
and  that  there  is  due  and  unpaid  theiiefor  **  a  certain  sojn^ 
'*  which  the  defendant  promised  to  pay  the  plaintiff,  but 
*' though  often  requested"  by  them,  has  wholly  refused 
to  pay  it.  The  oplj  cause  of  demurrer  assigned  is  that 
the  complaint  does  ''  npt  state  facts  suflQicient  to  co]33titnte 
**  a  cause  of  action." 

It  appears  to  me  euough  facts  are  stated  to  constitute  a 
cause  of  actiou ;  whether  they  are  stated  with  sufficient 
definitiveness  and  certainty  to  identify  the  contracts,  or 
inform  the  defendant  of  what  he  is  to  meet,  is  not  a  ques- 
tion for  a  demurrer.  The  allegatiou  of  partnership  is  not 
necessary,  or  even  that  the  goods  belonged  to  the  plaintiff. 
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whidi  ifi  implied  in  the  sale  and  d^VBry  alleged.    Bv«u 
the  promise  to  pay  is  luiuecesaarily  stated. 

The  demurrer  must  be  overruled,  and  judgment  given 
for  the  plaintifP,  on  the  usual  teems. 


AiiBZA3n>B&  TayijOB,  Plaintifl;  v.  AuoxraTUS  CL  Bioh- 

ASDS  St  oZt  Defendants. 

L  The  objection  that  the  allegations  of  an  answer  are  hypothetical,  is  not 

available  on  demnrrer. 
a.  A  defendant  in  his  answer,  in  order  to  avoid  the  caose  of  aodon  alleged, 

aeed  not  confess  it;  he  may  aver  that  if  mbj  snoh  contract  as  aOeged  was 

made,  it  was  made  jointly  with  other  persons. 
S.  An  answer  setting  up  the  non-joinder  of  third  persons,  averred  to  be 

Jointly  liable  with  the  defendants,  sufficiently  alleges  that  they  are  still 

living,  if  it  alleges  that  tiiey  reside  at  a  place  named. 

8pedal  Term,  June,  1863.    Before  ICokell,  J. 

Demurrer  to  answer. 

This  action  was  brought  to  recover  ftr  the  «u9e  and  oeen^ 
pation  of  apartments  in  the  Oity  Assembly  BeofHus,  in  this 
city.  The  ^xmplaint  also  alleged  a  fairing  by  tke  deiiNid- 
ants. 

The  defendant,  Bichards,  in  his  answer  alleged,  that 
there  was  a  defiaot  of  parties;  that  several  persons,  (nam* 
ing  thoM,)  ^all  of  whom  reside  in  the  Oity  of  New  York,** 
ought  to  be  joined  as  defendants.  The  answer  then  pro- 
oeeded  to  allege  that  '*if'*  the  defendants  used  and  ooea^- 
pied  the  premises,  or  ^Hf"  they  hired  the  same,  or  ^if^ 
they  promised  to  pay  the  snm  in  that  behalf  mentioned  in 
the  eomidaintp  it  was  jointly  with  said  persona  named* 

To  this  answer  the  plaintiflb  demurred,  alleging  that  it 
not  constitnte  a  defense  to  the  action. 


Moimuj^  J.    The  first  ob|ection  to  the  answer  is  that  it 
is  hypothetfteal ;  that  the  defendant  sedcs  to  avail  himnfilf 


> 
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of  a  defect  of  parties  only  in  the  event  of  the  plaintiff's 
proving  a  hiring,  or  a  promise  by  the  defendant. 

The  first  answer  to  this  objection  is,  that  it  is  not  avail- 
able npon  demnrrer.  (Keteluim  v.  Zerega,  1  E.  D.  Smifli, 
553;  Wies  v.  Fanning,  9  How.  Pr.,  543.) 

The  second  answer  is,  that  pleading  a  hypothesis,  as  it 
is  pleaded  in  this  case,  is  not  objectionable.  Pleas  totally 
inconsistent  with  each  other  are  not  a  novelty.  The 
*' general  issue,"  (which  denied  the  making,)  and  payment  a 

or  infismcy,  release,  accord  and  satisfaction,  statute  of  limit- 
ations, either  of  which  admitted  the  matdng,  and  went 
only  in  avoidance,  were  always  allowed — indeed,  were 
necessary  to  enable  the  defendsmt  to  set  np  either  of  those 
two  defenses.  The  Oode,  instead  of  abridging  these  charac- 
teristic pleas,  has  enlarged  the  right  to  plead  as  many 
defenses  as  the  defendant  may  have.  (Oode,  %  150,  sub.  2.) 
Hence,  in  slander  he  may  deny  the  uttering  and  justify. 
(BuUw  V.  Wmtwwrtli,  9  How.  Pr.,  282.)  It  is,  I  believe, 
the  constant  and  uniform  practice  to  allow  a  defendant, 
with  a  general  denial,  to  set  up  any  new  matter  in  avoid- 
ance of  the  plaintiff's  cause  of  action,  and  which,  by 
admitting  the  cause  of  action,  is  inconsistent  with  the 
general  denial. 

But  matter  in  avoidance  must  be  specially  set  up  by 
answer.  (Wies  v.  Fanning ,  9  How.  Pr.,  543;  McKyHng  v. 
J5mB,  16  N.  Y.  E.,  297.) 

A  defendant  in  order  to  avoid  need  not  confess.  He 
has  a  right  to  put  the  plaintiff  to  his  proo^  and  is  not  to  be 
shut  oat  of  his  defense  because  the  proof  is  strong  enough 
to  charge  him.  He  has  the  right  to  say r  I  deny  your  alleged 
cause  of  action  i^ainst  mOt  but  if  you  shall  succeed  in 
proving  it,  still  I  am  not  liable,  because,  &c.  This  view 
is  in  accordance  with  Ketcham  v.  Zerega  and  Wies  v.  Fan- 
ningt  mjfra. 

The  remaining  objection  is  to  the  substance  of  the  new 
matter  set  up  in  the  answer. 

The  answer  does  not,  in  terms,  aver  that  the  persons 
named  as  being  justly  liable  with  the  defendants,  are  liv- 
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ing  persons;  but  the  allegation  that  they  ''all  reside  in 
the  City  of  New  York/*  it  seems  to  me,  is  a  suflBcient 
averment  that  they  are  living  persons. 

The  Oode,  in  abolishing  form,  and  requiring  substance 
to  be  stated  in  a  pleading,  has  left  the  pleader  to  use  such 
language,  expressive  of  his  meaning,  as  he  may  deem 
proper.  In  this  case  <' reside*'  is  equivalent  to  and  syno- 
nymous with  "live"  or  "living,"  the  use  of  either  of 
which  words  would  be  sufficient 

■ 

I  must,  therefore,  hold  the  averment  to  be  sufficient. 
Judgment  for  the  defendants  up<m  the  demurrer,  with 
costs. 


Jacob   H.  V.  Oockropt,  Plaintiff,  v.  The  Atlanmo 
MuTUAii  iNSxmANOB  OoMPAJsnT,  Defendants. 

1.  In  an  action  on  a  policy  of  marine  insurance,  the  defendants'  remedy, 
to  compel  a  disclosure  by  the  plaintiff  of  the  number  of  packages,  or  the 
quantity  and  nature  of  the  cai^o  lost  or  injured,  and  the  items  of  expenses 
incurred,  is  by  requiring  a  bill  of  particulars,  rather  than  by  motion  to 
make  the  complaint  more  definite. 

2.  Section  158  of  the  Code  of  Procedure  authorizes  the  Court  to  order  a  bill 
of  particulars  in  such  case ;  and  the  fact  that  the  usual  pretiminary  proofs 
or  adjustment  of  loss  had  been  made  before  the  action,  does  not  impair  the 
defendants'  right  to  a  bill  of  particulars. 

Special  Term,  March,  1862.    Before  Bobebtson,  J. 

Ik  this  action  the  defendants,  who  were  sued  npon  a 
policy  of  marine  insurance,  moved  for  a  bill  of  particulars, 
or  account  of  the  items  claimed. 

BoBEBTSON,  J.  It  is  plain  that  the  plaintiff  and  defend- 
ants are  not  upon  an  equal  footing  as  to  the  items  of  the 
plaintiff's  claim,  of  which  evidence  is  to  be  introduced. 
In  other  words,  the  defendants '  are  not  notified  by  the 
complaint  what  they  are  to  meet  on  the  trial.  It  is  equally 
plain  that  the  defendants  ought  to  have  a  right  to  be 
informed  thereof,  either  by  compelling  the  plaintiff  to 
Bosw.— Vol.  IX.       86 
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make  Us  eomplauit  more  oertain,  or  by  a  bill  of  partica- 
lan.  I  think  the  158th  seetioii  of  the  Oode  authorizes  the 
Court  to  order  the  latter,  and  that  the  lemedy  is  not  by  a 
change  <tf  the  complaint. 

Damages  by  p^dls  of  the  aea^  enept  as  to  the  number 
of  packages  or  ^oantity  and  nature  of  the  cargo  injured, 
cannot  be  farther  particularized ;  nor  do  I  think  the  plaia- 
tiff  entitled  to  call  for  the  marks  of  any  packages,  as  them 
is  no  evidence  there  were  any.  The  items  of  expense  for 
salvage  and  repairs  of  the  vessel,  and  unlading  and  stow- 
age of  the  merchandise  on  board,  and  the  expenses  of 
the  plaintiff  and  his  servants,  in  traveling  or  laboring 
for  the  protection  of  the  cargo,  are  subjects  of  a  bill  of 
particulars,  and  should  be  given,  so  as  to  enable  the 
defendants  to  produce  evidence  to  the  contrary,  if  they 
have  it  The  object  of  a  bill  of  particulars  is  to  confine 
the  plaintiff  to  the  items  contained  in  it ;  it  becomes  part 
of  the  complaint ;  the  preliminary  proofe  and  adjustment  of 
loss  do  not  accomplish  the  same  purpose. 

motion,  therefore,  must  be  granted,  under  the  limit- 
jV  4tfiQbl|efoie  expressed.    The  costs  of  the  motion  are  fized 
^S^        at  sevw  dollars,  to  abide  the  event 


V 


Emil  0.  EDlnel  et  oL,  Plaintiffs,  v.  Fbedbbick  Baabb 

et  oZ.,  Defendants. 

L  The  only  ^dsboraements  which  are  to  be  iUowad  in  a^ustuig  the  coebB 

in  a  civil  action  uoder  the  Code  of  Procedure,  are  those  specified  in  section 

311  of  (be  Code. 
2.  The  ezpeoaes  of  exemplified  copies  of  foreign  documents  are  not  taxable, 

especially  where  there  is  no  affidavit  that  the  documents  were  actually  and 

necessarily  used,  or  obtained  necessarily  for  use. 

fipeeial  Term,  M arah,  1SS3.    Before  Bobsbbkmi,  J. 


Thb  plaintiib  in  this  action  discontinued  it  after  it  vas 
at  iflsoei  and  the  defendants,  on  entering  judgment  for  tfasic 
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eo6t99  claimed  i^moog  the  diaborsemeutis  an  item  atated 

tbu3: 

*'  Expenaes  of  commission,. . . «  $31  22" 

The  «|idavit  to  the  disbuiaements  stated  that  the  defend- 
ajDts  paid  $27.62  for  exemplifioatioiis  of  the  proceedings  in 
the  Tribunal  of  Oommerce,  at  Paris,  in  France,  set  forth 
in  the  defendants'  answer;  that  such  exempliflcationa 
were  procured  by  the  advice  of  the  defendants'  counsel, 
for  the  purpose  of  being  used  on  the  trial  of  this  action ; 
and  that  the  defendants  also  paid  $3.60,  for  post$i^  on  the 
commission  sent  to  Paris  to  take  testimony  in  tids  action. 

Upon  adjusting  the  costs  before  the  Olerk,  the  sum  of 
$27.62,  for  the  exemplification  mentioned,  was  disallowed 
by  the  Clerk,  and  the  defendants  moved  before  the  Gourt, 
at  Special  Term,  for  a  reacjj wtoient  of  the  costs  in  this 
respect. 

C.  B.  Smithy  for  the  motion* 

George  C.  Barrett^  opposed. 

BoBEBTSON,  J.  The  item  objected  to  was  inserted  in 
the  bill  of  costs,  as  ^^Expenses  of  cotnmimonf  $31.22." 
Only  the  ordinary  affidavit  was  produced,  of  the  sum  hav- 
ing been  paid  or  necessarily  incurred.  Three  dollars  and 
sixty  cents  of  it  was  allowed  for  postage.  The  rest  was  for 
a  copy  of  certaui  proceedings  in  French  Tribunals,  refer- 
red to  in  the  defendants'  answer.  ISo  expenses  had  accrued 
on  the  commission. 

This  item  was  probably  sufficiently  set  forth  in  detail,  as 
required  by  the  311th  section  of  the  Oode  of  Procedure^ 
and  there  was  no  surprise  on  the  plaintiffis  in  calling  it 
''commission"  instead  of  ''records."  There  does  not 
appear  to  be  any  repeal  of  the  provision  of  the  Bevised 
Statutes,  (2  E.  S.,  [4th  ed.,]  841,  [653,]  §  7.)  which  required 
an  affidavit  to  be  presented  that  copies  of  documents  pro- 
posed to  be  taxed  were  "  aofMlhf  and  iiisee$saribf  uMed,  or 
were  neoeeeariljf  obtained  for  uses^*  which  was  not  produced 
in  this  caaa.    The  311th  section  of  the  Oode  did  not  ori- 
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ginally  embrace  in  its  specification  of  what  might  be 
included  in  necessary  disbursements,  either  witnesses* 
fees  or  the  compensation  of  commissioners.  These  were 
added  by  a  subsequent  amendment.  It  is  plain,  therefore, 
that  the  only  disbursements  to  be  allowed  are  those  speci- 
fied. {Case  V.  Price,  17  How.  Pr.,  348.)  Even  surveyors* 
fees,  unless  in  partition  or  dower  cases,  are  not  allowed. 
{Haynea  v.  Mosher,  15  How.  Pr.,  216.)  Copies  of  docu- 
ments or  records  obtained  firom  public  officers  in  this 
State,  may  be  charged  as  officers'  fees,  but  there  is  no 
provision  for  copies  of  foreign  documents,  that  I  have 
been  able  to  find.  Under  the  original  Oode,  only  the  fees 
specified  by  the  20th  section  of  the  act  ''  concerning  the 
fees  of  certain  officers,"  (2  E.  S.,  634,)  were  allowed  as  dis- 
bursements allowed  by  law.  {Dewiit  v.  Stvifij  3  How.  Pr., 
282.) 
The  motion  must  be  denied,  with  seven  dollars  costs. 


EiOHAKD  8.  Gumming,  Eeceiver,  PlaintifiT,  v.  Abbl  T. 

Egbbton  et  oLj  Defendants. 

1.  It  must  now  be  deemed  settled  that  a  Receiver  appointed  in  supplementary 
proceedings^  represents  not  only  the  debtor,  but  the  creditor,  at  whose 
instance  he  was  appointed. 

2.  Such  a  Beoeiver  ought  not  to  employ  the  attorney  of  either  tlie  debtor  or 
the  creditor;  but  if  he  does  so  in  an  action  agiunst  a  third  person,  the 
latter  cannot  object 

3.  A  want  of  funds  by  a  Receiver,  to  pay  the  costs  of  an  action  brought  by 
him  against  a  third  person,  in  which  he  is  unsuccessful,  ought  to  be  con- 
clusive evidence  of  bad  &ith  on  his  part,  within  the  provision  of  the  Code 
of  Procedure,  (§  317,)  which  charges  trustees  with  costs  personally,  when 
they  have  been  guilty  of  bad  faith. 

Special  Term,  March,  1863.    Before  Robertson,  J. 

This  was  a  motion  made  by  the  assignee  of  a  judgment 
debtor  of  whose  estate  a  Beceiver  had  been  appointed  in 
supplementary  proceedings,  to  compel  sudi  Beceiver  to 
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employ  a  different  attorney  and  counsel  from  that  of  the 
judgment  creditor,  in  the  present  action  commenced  by 
such  Seceiver  to  set  aside  an  assignment  by  such  debtor  to 
such  assignee,  as  fraudulent. 

BoBEBTSOK,  J.  This  is  an  action  brought  by  a  Beceiver 
of  the  defendant,  Egerton,  appointed  in  another  court  on 
supplementary  proceedings  on  a  judgment  against  him, 
to  set  aside  a  fraudulent  conveyance.  It  seems  to  be 
settled  too  long  to  be  questioned,  that  a  Beceiver  in  such 
case,  acquires  more  than  the  interest  of  the  judgment 
debtor;  he  takes  the  place  of  the  judgment  creditor; 
indeed  becomes,  in  law,  the  assignee  of  both  their  inte- 
rests, for  the  benefit  of  the  latter.  {Porter  v.  Williams^  5 
Seld.,  142 ;  OiUet  v.  MoMy,  3  Comst,  479 ;  Talmage  v. 
PeS,  3  Seld.,  328 ;  Our««  v.  i^awtt,  15  N.  Y.  B.,  12.)  For- 
merly he  was  only  assignee  of  the  debtor.  {Orem  v.  HwkSt 
1  Barb.  Oh.,  314 ;  8  Paige,  273 ;  1  Id.,  637.)  The  origin  of 
the  change  is  not  very  clear,  but  at  any  rate  the  Beceiver 
must  now  be  considered  as  representing  the  plaintiff,  at 
whose  instance  he  was  appointed,  particularly  to  set  aside 
a  fraudulent  deed  to  a  third  party. 

The  general  rule  undoubtedly  is  that  a  Beceiver  in  an 
action  cannot  appoint,  as  his  attorney,  the  attorney  of 
either  party,  the  reason  of  which  is  stated  to  be  that  he 
thereby  assumes  inconsistent  duties.  {Byckman  v.  Pa/rkins^ 
6  Paige's  Oh.  B.,  545 ;  WUsm  v.  Poe,  1  Hogan,  322.)  If 
the  parties  do  not  object,  however,  a  stranger  cannot. 
(Warren  v.  Sprague^  11  Paige,  200.)  It  is  very  evident 
that  a  judgment  debtor  is  not  a  necessary  party  to  an 
action  to  set  aside  a  conveyance  aa  fraudulent  against  third 
parties,  as  he  has  no  interest.  In  this  case,  perhaps,  it  was 
more  necessary  to  make  him  a  party,  as  his  wife  is  claimed 
to  be  a  fraudtdent  grantee. 

If  costs  are  not  to  be  decreed  against  a  Beceiver,  when 
unsuccessfiil,  although  he  only  represents  the  plaintiff  in 
the  judgment,  it  undoubtedly  would  lead  to  great  abuses ; 
as  experimental  suits  on  supplementary  proceedings  might 
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be  used  merely  to  harass  and  vex  thiM  parties.  The 
S17th  section  of  the^Oode  of  Procedure  directs  costs  against 
tmstees  of  an  express  trust  to  be  chargeable  only  on  the 
fund  in  their  hands,  unless  they  haVe  been  guilty  of  mis^ 
management  or  bad  faith.  It  ought  to  be  considered  con- 
dumre  evidence  of  bad  faith  under  that  section,  if  they 
have  no  ftinds  in  their  hands,  to  pay  the  costs  of  the 
SQecessfal  party  whom  they  have  vexed  by  unnecessary 
actions ;  and  tli^  protection  of  such  i)art!es  must  be  found 
in  that  I  regret  that  tlie  rule,  as  established,  does  not 
compel  Beceivers,  in  cases  like  the  present,  to  employ  a 
d^rent  attorney  from  that  of  him,  at  whose  instance  he 
was  appointed. 

As  the  question  is  new,  the  motion  muat  be  denied, 
without  costs; 


I       m 


Oathaszkb  N*  Fobbbst,  Plaintiff,  v.  EDwnr  Eobbebi^, 

Defendant. 

L  tlntil  ailer  an  order  has  been  made  by  a  Court  by  whom  a  judgment  of 
absolute  divorce  has  been  rendered  in  favor  of  a  wife  against  a  husband, 
requiring  the  latter  to  give  a  bond  with  surety,  for- the  payment  of  an 
allowance  awarded  to  such  wif^  in  such  judgment^  and  the  fidlure  of  such 
husband  and  his  surety  to  fulfill  the  condition,  such  Court  is  not  anfliori^ 
by  the  provifflons  of  the  Revised  Statutes,  (2  R  a,  148,  §  60,)  to  sequester  th(» 
estate  of  such  husband,  appoint  a  Receiver  thereof,  and  apply  it  to  the  pay- 
ment of  such  allowance. 

%  Where  security  has  been  given  by  the  husband  in  such  case,  by  order  of 
the  Court  for  the  payment  of  such  allowance,  it  must  first  be  reeorted  to  and^ 
exhausted  befbre  his  estate  will  be  sequestered. 

8.  If  such  seourity  consist  of  a  mortgage,  previously  belonging  to  such  hus- 
band, and  assigned  by  him  to  a  trustee  to  secure  the  payment  of  such 
allowanoe,  and  the  latter  has  become  in  arrear  by  reason  of  the'collectioa 
by  the  husband  of  the  interest  on  such  mortgage,  in  consequence  of  a  ikil- 
uro  to  nodfy  the  mortgagor  of  the  assignment,  and  the  proceeds  ct  such' 
.  mortgage  on  a  sale,  would  probably  after  payment  thereout^  of  aueh  arteai^- 
be  sufficient  if  invested  at  six  per  cent  interest  to  yield  enough  to  pay  suck 
allowance;  the  Court^  on  the  wife's  application,  will  order  such  trustee  to  self 
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the  mortgagor  pay  the  arrean  from  the  proceeds  of  anch  aale^  and  invest 
the  lesidae  as  aeourity  for  the  payment  of  inch  aUowanoe^  and  apply  the 
interest  as  received  to  such  payment 

Special  Term,  October,  1863.    Before  Bobbbtsoi^  J. 

In  iSbiB  acfeioQ,  which  was  by  a  wife,  for  a  divorce,  the 
plaintiff  obtained  a  judgment  granting  the  relief  doaghtt 
and  the  judgment  contained  provisions  that  there  should 
be  allowed  to  tibe  plaintiff  for  her  support,  the  sum  of 
t4,000  a  year,  during  the  continuance  in  life  of  both* 
of  the  parties,  payable  In  quarterly  installments  in  each 
year. 

The  judgment  also  directed  the  defendant  to  as£dgn  ta 
a  trust  company,  a  mortgage  in  the  sum  of  975,000, 
which  belonged  to  him,  to  be  held  by  the  trust  company 
as  security  for  the  payment  of  the  allowance.  The  judg- 
ment of  the  Oourt  is  reported  in  8  Bosw.,  640,  aud  its 
affirmance  upon  appeal  in  25  K.  Y.  B.,  501. 

The  plaintiff  now  moved  to  compel  payment  by  the 
defendant,  of  the  allowance  which  he  had  failed  to  make. 

Nsbcn  Chase  and  OhmieB  (f  Conor ^  for  plaintiff 

James  T.  Brady  and  John  Tan  Buren^  for  defendant. 

BoBEBTSOK,  J.  The  present  application  is  made  under 
the  judgment  at  Special  Term,  in  this  action,  as  affirmed 
by  the  Oourt  of  Appeals,  directing  the  payment  of  a  cer- 
tain sum  quarterly,  by  way  of  allowance  to  the  plaintiff 
by  the  defendant.  That  judgment  directed  a  certain 
mortgage  to  be  transferred  to  a  trust  company  as  secur- 
ity for  the  payment  of  such  allowance,  and  reserved 
to  the  plaintiff  the  right  of  applying  for  further  security. 
Part  of  such  allowance  is  unpaid.  The  mortgage  is  not 
yet  due,  and  the  defendant  has  collected  the  interest 
thereon  to  the  present  time ;  so  that  it  has  furnished  no 
means  of  paying  the  plaintiff  the  arrears  Af  the  allowance 
adjudged  to  her.  It  does  not  appear  that  any  notice  of 
the  assignment  of  the  mortgage,  has  ever  been  ^ven  to  the 
mortgagor. 
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Besides  the  judgment  in  this  case,  the  Eevised  Statutes 
provide,  that  a  court  may  requure  a  husband  to  give  rea- 
sonable security  for  an  allowance  adjudged  by  it  to  his 
wife,  and  upon  his  neglect  to  do  so,  or  the  de&ult  of  him 
and  his  surety  to  provide  such  allowance,  sequester  his 
personal  estate  and  the  rents  and  profits  of  his  real  estate, 
appoint  a  Beceiver  thereof,  and  apply  sucHi  personal  estate, 
and  rents  and  profits,  towards  such  allowance,  fix>m  time 
to  time  aa  seems  to  it  just  and  reasonable.  j(2  B.  S.,  148, 
^  60.)  This  contemplates  fturnishing  ];>ersonal  security  by 
sureties  in  the  first  place,  but  in  case  of  any  neglect  by  the 
husband  and  his  sureties,  the  immediate  appropriation  of 
his  estate  to  the  payment  of  the  allowance.  The  giving 
of  such  surety  was  intended  for  the  ease  of  the  husband 
nntil  he  &iled  to  perform  the  order  of  the  Oonrt. 

Some  laches  was  committed  in  not  giving  notice  to  the 
mortgagors  of  the  assignment  of  the  mortgage,  so  as  to 
stop  the  receipt  of  the  interest  by  the  mortgagee,  the 
defendant.  It  is  fair,  therefore,  to  assume,  prima  faeUf 
that  the  plaintiff  was  willing  that  he  should  receive  it 
Such  mortgage  having  been  considered  prima  facie  good 
security  for  the  payment  of  the  allowance,  and  no  circum- 
stance having  occurred  to  lessen  its  value  as  such,  it 
should  first  be  used  and  the  remedy  on  it  exhausted, 
before  requiring  a  new  security  to  be  given.  The  mort- 
gage is  for  $75,000,  and  yields  $4,500  interest.  K  tbe 
necessary  sum  could  be  raised  by  its  pledge,  so  as  to  pay 
the  arrears  without  interfering  with  the  current  allowanoe, 
it  should  be  done  by  the  Beceivers,  the  Trust  Oompany. 
If  not,  the  mortgage  should  be  sold  by  them,  the  arrean 
paid  from  the  proceeds,  and  the  residue  invested  to  meet 
the  allowance.  The  interest  of  $70,000,  after  paying  such 
arrears,  if  obtained  at  six  per  cent,  would  exceed  the 
amount  of  the  allowanoe.  If  not  sufBdent,  the  plaintiff 
is  to  be  at  liberty  to  make  a  new  application  for  further 
security. 

I  do  not  consider  the  Court  authorized  to  sequester  the 
defendant's  estate  under  the  statute,  until  an  order  has 
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been  made  directing  a  bond  or  undertaking  with  sureties, 
as  security  for  the  allowance,  and  there  has  been  a  failure 
to  comply  with  the  terms  of  such  bond  or  undertaking,  on  the 
part  of  the  plaintiff  and  his  surety.  The  mortgage  given 
has  taken  the  place  of  such  security  to  some  extent,  and, 
as  it  is  available,  should  be  first  employed,  it  being  a  quasi 
sequestration  of  that  part  of  the  defendant's  property. 

The  order  must  be  drawn  directing  a  sale  of  the  mort- 
gage in  question,  the  payment  of  the  arrears  due,  and  the 
costs  of  t^e  application,  fixed  at  ten  dollars,  out  of  the  pro- 
ceeds, and  the  investment  of  the  residue  by  the  Trust  Oom- 
pany,  reserving  liberty  to  the  plaintiff  to  make  any  new 
application  for  further  security  she  may  be  advised; 


Peihb  MusRiiY,  Plaintiff,  v.  Babtlett  Smith,  Admin- 
istrator, &c.,  Defendant. 

L  TbcLclue  publicatioD,  by  an  executor  or  adminiBtrator,  of  a  notioe  requiring 
persons  having  claims  against  the  estate  represented  by  him  to  exhibit  the 
same,  with  the  vouchers  thereof  within  six  months  after  its  first  pubUoa- 
tion,  at  a  place  which  was  neither  his  residence  nor  the  place  of  the  trans- 
action of  his  business,  but  merelj  the  office  of  his  counsel,  is  insufficient  to 
create  the  statutory  bar  against  claims  against  the  executors  and  adminis- 
trators of  an  estate,  by  the  like  publication  of  a  notice  requiring  claims 
against  such  estate  to  be  presented,  similarly  sustained,  "  at  the  plaoe  of  resi- 
dence, or  transaction  of  business,"  of  such  representativa  (2  B.  S.,  88,  §  34.) 

2L  Whether  a  publication  in  one  paper  alone  is  sufficient^  and  whether  the  order 
must  not  express  that  the  Surrogate  was  of  opinion  that  the  paper,  which 
he  deugnated,  was  the  most  likely  to  convey  information  to  creditors? 
Query. 

3.  The  proviaon  of  the  C!ode  of  Procedure,  (H  317,)  preventing  costs  from  being 
recovered  against  executors,  &o.,  where  they  are  exempt  by  the  provisions 
of  the  Revised  Statutes,  is  intended  only  to  exempt  them  personally,  and 
not  to  exempt  the  estate. 

Special  Term,  December,  1863.    Betbre  Eobertsoh,  J. 

Tedd3  was  an  action,  commenced  in  November,  1843,  to 
recover  from  the  defendant  a  sam  of  money  which  tiie 
plaintiff  alleged  he  had  paid  to  the  use  of  Hugh  Smith, 
Bo0w.— You  IX.       87 
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deceased.  After  Hngh  Smitb'ft  deatfa,  ttae  daim  was  fro- 
seated  to  Peter  Smith,  his  executor,  and  regeeted.  The 
defendant^  Bartlett  Smitli,  as  admioistetttor,  now  lepie- 
seputod  the  estate. 

The  oaase  was  tried  five  times  suooessiv^y ;  on  each  ef 
the  first  foQr  tisate  the  plaiiitiff  recovered  a  V6i>di6t^  but  the 
defei!Klant  sucoeeded  in  having  it  set  aside.  In  1851,  after 
the  fourth  trial,  costs  were  acyudged  to.  the  plaifitt%  at 
Special  Term,  by  Mr.  Justioe  Paine,  <m  the  gifonad  that 
'*  the  exeoutor  reused  to  refer  the  claim  pnisaaat  to  the 
statute,  and  that  the  paymeat  of  the  same  was  unreason- 
ably resisted."  This  order  was  affirmed  on  appeal,  April 
30, 1853,  by  a  General  T^m,  before  l>irBB,  Oakp^sui  and 

BOSWOBTH,  J.  J. 

Upon  the  decision  of  the  cause  in  his  favor,  on  the  fifth 
trial,  the  plaintiff  now  moved  for  costs. 

Charles  (y<kmor,  for  plahitiff. 

L  Payment  of  the  okdm  ''was  imrelutonably  resisted." 
This,  or  even  merely  having  ''neglected"  payment,  aflier 
due  demand,  is  a  ground  for  allowing  cosld.  (3  B.  B«,  [5th 
ed.,]  176,  §  46.) 

n.  Inde^MHidently  of  the  ftret  pcHBt,  the  peremprtiarjr 
tefddal  to  Itifer  is,  of  itiself,  a  i^ufBd^t  grotitidfor  aDowing 
the  plaintiff's  costs.  (See  same  section ;  l^Wfocm  v.  JShdU, 
3  Den.,  161,) 

m.  ThB  defendant  is  not  elititled  to  make  ihe  ^loi&t 
fliat  he  ga;ve'iitibIU5'n(>tlce  to  (Mditeiti9,'atid  that  this  daim 
Was  not  flaly  prdsefattd.  (jffdbey  v.  !fte^,  9  Paige,  461; 
!Braiky  v.  jBiinreS,  3  l)en.,  261 ;  ^aiMevoort  v.  JfeUon,  6 
Hill,  389,  392;  JBm$ea  V.  Lam,  1  Bart>^  &19;  Sing  v. 
BohMs,  11  Peuii.  I^i,  4M.) 

IV.  The  attehipt  to  depfiVe^e'pIafiitWbf 'bosts  by  tte 
notice  in  the  Brooklyn  Evening  Star  must  fail.  iBnihey 
V.  Beedf  9  Paige;  451  '^  Jenkim  v.  WUd,  l4  %end.,  645 ; 
JrgM  y.  SMihy  S  I>«n.t  485 ;  Daytou'a  Soxrog^te,  185; 
and  See'£»rm  STo.  58^  Id.,  [Ist  ed,^p.  69^  «itp'x»]  Miwr  v. 
XKHMhm  &  N.  W.  JtaOitmy  Co*,  I  Q(m.B&^».  &•  [l^. 
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Bcott,  N.  S.,]  831 ;  ShUU  v.  ijhreat  Northern  BaUway  Co., 
2  Law  Joni.,  N.  8.,  Q.  B.^  332 ;  CorbeU  v.  CUneral  8team 
Navigation  Co.,  4t  HiirL  &  lf.>  4^ ;  Bdknap  y.  Ha^roueh, 
13  Abb.  Pr.,  418,  note ;  MoEwan  v.  Burgess.  15  Id.,  473.) 

H.  W.  Rohifison,  for  defendant. 

Eobi;rtson,  J.  In  Febraary,  1837,  Hugh  Smith,  the 
testator  represented  by  the  defendant,  died,  tearing  a  lasrf} 
Tnll  and  testament,  by  which  he  made  his  wife  and  Peter 
-Smith  and  two  other  persons  execntors  thereof.  At  the 
time  of  his  death  he  was  a  resident  of  Kings  Oonnty. 
Letters  testamentary  were,  in  the  same  year,  issned  by  the 
Surrogate  of  that  county,  to  Peter  Smith,  named  as  exe- 
cutor in  such  will.  In  1841,  (about  four  years  afterwards,) 
late  in  June,  upon  the  ea;  j>art6  application  of  the  executor, 
Peter  Smith,  the  Surrogate  of  Kings  County,  made  an 
order,  that  a  notice  requesting  all  persons  having  claims 
against  the  estate  of  the  deceased  testator  to  *^  present  ^^ 
the  same,  with  the  vouchers  thereof,  to  such  executor,  **at 
the  office  of  C  F.  Orim,  Esq.,  Attorney  and  Counselor  at  Law, 
No.  9,  Nassau  Street,  New  York,^^  before  a  certain  day,  (Jan. 
20, 1841,)  more  than  six  months  theieaft^,  be  published  in 
(The  Brooklyn  Evening  Star,)  a  newspaper  printed  in  sudi 
county,  once  in  each  week,  for  six  successive  months, 
which  notice,  in  such  form,  was  so  published.  Nothing 
was  said  in  such  order  respecting  the  Surrogate's  **  deem^ 
'*ing  such  insertion  in  such  newspaper  mcut  KJcdy  to  give 
^*  notice  to  the  creditors  of  the  deceased.*'  The  daim  in 
this  action,  made  out  in  writing,  properly  verified  by  affir 
davit,  together  with  a  written  notice  offering  to  refer  the 
-same,  if  disputed^  to  three  persons  to  be  appointed  by  the 
Surrogate  of  Kings  Oounty,  pursuant  to  the  statute,  by 
an  agieem^it  in  writing,  and  to  attend  at  t&e  Sonrogate-s 
office,  on  two  days'  notice,  for  the  purpose,  and  stating 
•that  if  no  auch  appointm^it  was  made,  it  would  be 
deemed  arefasal,  was  served  on  Peter  Smith,  the  exeeu- 
tcHT,  in  November,  1843,  who  stated  thaib  he  jejected  snoh 
indaun^  and  might  b&  conodered  as  having  nf ui(ed  \q  .  vefer 
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it,  unless  he  gave  notice  to  the  contrary  in  six  days,  which 
he  never  did.  Kothing  was  said  at  that  time  of  the  pab- 
lication  of  any  notice,  nor  was  any  evidence  given  to 
show  any  knowledge  by  the  plaintiff  at  any  time  before 
the  commencement  of  this  suit,  of  the  publication  of  the 
notice  in  question. 

It  is  claimed  that  the  non-presentation  of  such  claim 
until  after  the  expiration  of  the  time  fixed  by  the  publica- 
tion of  the  notice  before  mentioned,  was  a  bar  to  any 
daim  for  costs  against  the  defendant  to  be  levied  of  his 
property  or  that  of  the  deceased.  This  is  set  up  under 
ibe  provision  of  the  Revised  Statutes  of  1830,  by  which 
costs  are  prohibited  from  being  *'  recovered  against  any 
\  *'  executors  or  administrators,  to  be  levied  of  their  pro- 

.  "  perty,  or  of  the  property  of  the  deceased,  unless  it  appear 
*'  that  the  demand  on  which  the  action  was  founded  was 
*^  presented  within  the  time"  fixed  by  the  statute,  "  and  its 
*'  payment  was  unreasonably  resisted  or  neglected,  or  the 
**  defendant  refused  to  refer  the  same  according  to  the  pre- 
**  ceding  provisions"  of  such  statute.  (2  R.  S.,  90,  ^  41.) 

The  Supreme  Oourt  of  this  State  has  held  that  the 
designation  by  the  Surrogate,  of  a  newspaper  in  which  to 
publish  such  a  notice,  if  in  the  same  county,  rendered  a 
publication  in  any  other  newspaper  unnecessary.  {DoJbeer 
V.  CoMy,  19  Barb.j  149.)  This  leaves  room,  however,  for 
considerable  doubt  whether  a  mere  order  for  publication 
is  sufficient  without  a  formal  adjudication,  even  ex  parUt 
that  a  publication  in  such  newspaper  alcme  is  denned  most 
likely  to  give  notice  to  creditors,  as  required  by  the  statute. 
(2  R.  S.,  88,  ^  34.)  To  sanction  merely  a  publication  m  a 
newspaper  is  one  thing,  and,  to  determine  that  sudi  public 
oation  is  most  likely  to  give  notice  to  creditors,  is  another. 
The  latter  requires  the  exercise  of  some  discretion,  and 
some  materials,  such  as  an  affidavit  of  the  ^fesidraces  of 
the  creditors,  on  which  such  discretion  might  operate. 
The  former  Supreme  Oourt  of  this  State,  dedded  at  Special 
Term,  that  the  statute*  as  to  costs  against  executors,  was 
peremptory,  and  admitted  of  no  excuse  to  take  a  ease  out 
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of  its  operation,  if  proved  to  be  in  the  category  required. 
{Bradlmf  y.  BurweUy  3  Denio,  262.)  Taking  these  two 
decisions  as  controlling,  it  will  be  necessary  to  examine 
how  far  the  notice  in  qnestion  complied  with  the  statute. 
The  publication  of  such  notice  is  required  to  be  begun 
at  least  six  months  after  granting  of  letters  testamentary, 
or  of  administration.  The  notice  is  only  required  to  be 
published  in  one  newspaper  of  the  county  where  the  letters 
were  granted,  and  in  such  others,  as  on  an  ea;  parte  state- 
ment, the  Surrogate  may  be  satisfied  will  be  sufficient  to 
give  notice  to  the  creditors  of  the  decedent.  Any  heedless 
decision  by  him  in  that  respect  might  inflict  on  creditors 
the  burden  of  a  long  litigation  at  their  own  expense.  The 
statute,  however,  requires  an  exhibition,  by  the  creditor, 
of  his  claim,  to  the  executor  or  administrator,  and  for  that 
purpose,  requires  the  place  of  such  exhibition  to  be  the 
residence  or  place  of  transaction  of  business  generally  by 
sudi  representative,  to  be  specified  in  the  notice  to  credit- 
ors. (2  £.  S.,  88,  ^  34.)  If  it  had  intended  the  mere  deposit 
of  a  written  claim  at  a  certain  place  to  be  designated,  it 
would  have  said  so.  But  it  evidently  intended  to  give 
each  creditor  an  opportunity  of  a  personal  interview  with 
the  representative,  by  requiring  him  to  be  notified  of  the 
place  of  residence  or  business  of  the  latter,  so  as  to  be 
able  to  find  him,  and  know  what  he  had  to  expect.  The 
next  section  (^  35)  carries  out  the  same  idea  by  giving 
the  executor,  on  such  presentation,  the  right  to  require 
of  the  creditor,  then  present,  satisfactory  vouchers,  and 
an  affidavit  in  a  certain  form.  If,  after  all  this  is  done,  he 
still  doubts  the  justice  of  the  claim,  the  claimant  must 
propose  to  him  to  refer  it,  {Provde  v.  Whitan^  15  How.  Pr., 
304,)  after  which  the  executor  resists  «at  the  peril  of  costs. 
The  alternative  of  "  residence  or  place  of  business  *'  in 
such  notice,  shows  an  intent  to  designate  something  actu- 
ally existing  previous  to  and  independent  of  the  order,  and 
not  a  factitious  place  of  residence  or  business,  created  for 
the  purpose,  by  the  order.  The  provision  as  to  the  place, 
was  for  the  benefit  of  the  creditor,  to  enable  him  to  find 
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the  exeeator,  aa  U  was  not  neeessary  that  his  oonmufika- 
tton  oi  his  claim  diould  be  nmde  at  £hat  place  to  the  v&pt^ 
sentatiTe;  it  would  be  sofBcient,  howerer  or  wherev(^ 
made,  if  it  reaefaed  him.  {Ga9is0w)&rt  y«  Ndssm^  6  Hill,  389.) 
The  eroditoc  alone  has  a  right  to  eomplaiii  that  informaiSoii 
of  the  residence  or  place  of  business  of  the  represeatfttive 
was  not  given  him  by  the  notice  that  might  defeat  his 
daims,  or  at  least  throw  on  him  aH  the  burden  of  tiie  easts 
of  an  obstinate  lit^tioD.  Mneh  misclwf  might  residt 
to  oreditocs  from  allowing  an  execntor  to  adect  a  plaee 
to  exhibit  claims  to  himi,  where  tbete  is  no  Obligation  upon 
him  to  be  found  and  no  motiye  to  be  present.  In  tids 
ease  the  place  specified  was  declared  to  be  the  office  of  a 
eonnsel,  and  neither  the  place  of  biuaness  nor  restdenee 
of  the  executor.  There  was  no  evidence  that  he  eonld 
have  heea  found  tiiece  any  time  within  the  six  monthsi 
except  accidentally.  The  same  statute  deprives  a  daiBi- 
ant,  who  does  not  exhibit  his  claim  within  six  manAhs  fiom 
the  first  pnblicatlon  of  such  notice,  no  matter  how  long 
time  was  given  by  it,  of  any  right,  to  the  extent  of  assets 
distributed  by  the  representative,  for  debts  of  infericr 
degree,  or  to  the  next  of  kin  or  legatees^  and  makes  snch 
publication  and  distribution  a  bar.  (2  B.  S.^  89,  ^  89.)  Such 
stringent  consequences  require  the  execntor  to  bring  his 
notice  clearly  within  the  statute,  and  he  has  not  done  so 
In  this  case.  (Jenkim  v.  Wild,  14  Wend.,  545 ;  ArgaU  v. 
Smithy  3  Den.,  437.)  The  meaning  of  the  words  ''place 
of  carrying  on  friennes.),"  as  used  in  two  English  statutes* 
(9  &  10  Vict,  e.  95 ;  16  &  16  Vict.,  e.  64,  ^  4,)  has  been 
explaided  in  three  leading  cases.  (Minor  v.  Land.  A  N,  W. 
BdUway  Co.,  1  Com.  Bench,  [N.  S.,]  1  J.  Scott,  [N.  &,]  331 ; 
Skids  V.  Or.  NwtWn  MaUway  Co.,  30  Law  Jour.,  [N.  S.,] 
Q.  B.,  332 ;  Corheit  v.  Oen.  Steam  Navtg.  Co^  4  Hurlst.  & 
Norm.,  482.)  It  was  held  in  those  eases  that  the  office  ctf 
an  agent  to  receive  parcels  for  a  railway  company,  was 
not  their  place  of  carrying  on  business,  for  the  purpose  of 
being  served  with  process,  or  to  afl^t  a  question  of  costs. 
In  the  last  ease,  MABTHir,  J.,  observes  that  "the  agwts 
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**  Tfere  not  tlie  servants  of  the  defendants ;  ther^  is  nothing 
"  whatever  to  show  any  relation  of  master  and  servant 
"between  them.*'  So  in  this  case,  there  was  nothing  to 
show  that  Mr.  Grim  was  a  mere  servant,  so  as  to  make  his 
office  that  of  the  defendant.  In  the  case  of  Belknap  v.  Has- 
hrauck^  (IS  Abbotts'  Pr.,  418,  n,)  where  a  party  transacted 
business  was  held  not  to  be  necessarily  a  place  of  business. 

There  is  undoubtedly  great  room  for  questioning  the 
reasonableness  of  the  decision  m  DoXbeer  v.  Oasey^  [uhi 
Mp.]  The  statute  would  seem  to  impose  on  the  executor, 
the  duty  of  publishing  in  one  county  paper,  and  on  the 
Surrogate,  of  deciding  what  other  paper,  whether  in 
the  eotmty  or  not,  was  most  likely  to  Convey  information 
to  eieditors.  It  appeared  to  contemplate  two  at  leasts 
but  I  prefer  resting  on  the  insufficiency  of  the  notice. 
The  plea  in  this  case  seta  up  a  publication  in  two  news- 
papers, and  a  distribution  of  the  estate  as  a  bar.  If  Ddln 
beer  v.  Ckuey,  be  law,  one  was  equally  good  if  selected  by 
the  Surrogate. 

The  same  question  as  to  notice",  was  evidently  before 
this  Oourt  on  the  former  application  for  costs,  after  the 
fourth  trial,  as  appears  by  the  order  made,  which  recites 
that  it  was  made  among  other  things,  upon  a  copy  of  the 
Surrogate's  order  and  proof  of  publication,  and  because  if 
appeared  to  the  Oourt  "that  the  demand  on  which  thii 
**  action  was  founded,  was  duly  presented ;  that  the  execu- 
*<tor  reftised  to  refer  the  same  pursuant  to  the  statute,  and 
*^  that  the  payment  of  the  same  was  unreasonably  resisted.'^ 
The  points  of  counsel  used  on  such  motion,  presented  th^ 
same  question.  Whether  the  Court  held  notice  in  one 
newspaper  insufficient,  the  notice  defective,  or  the  fore- 
closure suit  to  be  notice  of  the  claim,  or  that  the  defend- 
ant, the  executor,  had  waived  the  effect  of  the  publication 
or  misled  the  plaintiff,  does  not  appear.  They  evidently 
decided  on  the  same  facts  as  are  now  before  the  Oourt, 
that  the  demand  was  duly  presented.  It  would  hardly  be 
proper,  even  were  I  of  a  different  opinion  from  the  learned 
Judges  who  made  that  decision  to  depart  from  its  authority 
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at  Special  Temiy  not  as  res  judtoatOf  but  as  a  decision  on 
the  same  facts. 

There  is  also  great  room  for  holding  the  plaintiff  enti- 
tled to  costs,  against  the  estate  represented  by  the  defend- 
ant nnder  the  Oode  of  Procedure.  (^  317.)  The  provision 
of  the  Bevised  Statutes  akeady  referred  to,  (2  £.  S.,  90, 
^  41,)  prohibits  costs  in  suits  against  executors,  whether  to 
be  levied  of  their  property  or  that  of  the  party  repre- 
sented, unless  in  the  cases  therein  prescribed;  in  other 
words,  it  exempts  both  the  executors  personally,  and  the 
estate  represented  by  them  from  costs.  The  section  of 
the  Oode  referred  to,  (^  317,)  makes  a  general  rule  by  whidi 
representative  parties  are  put  on  the  same  footing  as  to 
costs,  as  parties  defending  in  theur  own  right,  except  that 
such  costs  are  to  be  paid  out  of  the  estate  represented. 
It,  however,  enables  the  Oourt  to  charge  such  a  repres^it- 
ative  personally,  when  guilty  of  mismanagement  or  bad 
faith.  This  is  immediately  followed  by  an  exception,  pre- 
venting costs  from  being  recovered  against  executors, 
(without  mentioning  in  suits  against  them,)  where  they 
are  exempt  by  the  provision  of  the  Bevised  Statutes 
already  cited*  This  is  evidently  intended  to  be  a  personal 
exemption,  and  not  a  relief  of  the  estate  represented,  and 
qualifled  the  immediately  preceding  provision  allowing 
costs  i>ersonaIly.  The  whole  section  established  a  fiurer 
rule,  to  wit :  That  the  estate  to  be  benefited  by  a  defense, 
successful,  should  be  chargeable  with  the  exi>en8e  if  it 
faiL 

The  motion  must  be  granted,  with  ten  dollars  costs,  to 
be  costs  in  the  action. 

LIBKART, 


>f  *  ^ 
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ACCORD  AND  SATISFACTION. 

1.  The  defendants  having  failed  in 
business  while  indebted  to  the 
plaintiff,  set  apart  certain  claims  as 
security  for  the  debt,  and  on  com- 
promising them,  receiving  in  part 
cash  and  in  part  a  promissory  note, 
wrote  to  him  that  they  had  done 
so,  and  remitting  the  cash,  and  say- 
ing that  these  "  must  be  received  in 
full  of  your  debt  *  *  *  You 
will  please  send  a  proper  discharge." 
The  plaintiff  replied  acknowledg- 
ing the  receipt  of  the  remittance, 
and  saying,  "  I  desire  this  to  serve 
yon  as  a  receipt  until  you  forward 
me  the  balance  and  such  releases  as 
you  desire  me  to  execute." 

Hddj  That  this  was  not  an  accord 
and  satisfaction,  and  was  no  defense 
to  plaintiff's  action  to  recover  the 
balance.     Geary  v.  Page  et  aL,  290. 

• 

ACTION. 

L  The  Mayor  of  the  City  of  New 
York,  claiming,  but  without  right, 
to  be  at  the  head  of  the  police  of 
the  city,  and  having  under  his  con- 
trol a  large  body  of  men  organized 
for  that  purpose,  and  known  as  the 
Municipal  Police,  was  informed 
that  the  Metropolitan  Police,  which 
was  then  the  legal  police  force  of 
the  city,  were  about  to  eject  the 
Street  Commissioner  of  the  city 
from  his  office  in  the  City  Hall, 
violently  and  without  process  of. 
law.  He  accordingly  called  to- 
gether the  Municipal  Police,  and 
while  they  were  guarding  the  build- 
ing, a  Coroner,  having  an  order  for 

Bosw.— Vol.  IX.       88 


the  arrest  of  the  Mayor,  came  to 
the  City  Hall  to  execute  it^  accom- 
panied by  a  number  of  the  Metro- 
politan Police,  as  a  posse  comitaius, 
ofwhich  the  plaintiff  was  one.  Their 
attempt  to  enter  for  the  purpose 
of  arresting  the  Mayor  was  resisted 
by  the  Municipal  Police,  and  in  the 
fray  the  plaintiff  was  injured. 

Edd,  1.  That^  although  the  Muni- 
cipal Police,  as  an  organized  police 
force,  was  an  illegal  organization, 
and  the  Mayor  had  abused  his  au- 
thority in  keeping  it  on  foot,  yet 
that  such  assemblage  of  the  men, 
if  solely  for  the  purpose  of  resisting 
a  forcible  expulsion  of  the  Street 
Commissioner  firom  his  office,  as- 
suming, as  the  charge  did,  that 
"  the  Mayor,  in  his  discretion,  was 
authorized  as  chief  magistrate  of 
the  city,  to  interpose  by  force,  if 
necessary,  to  prevent  it,"  was  not, 
necessarily,  as  matter  of  law,  an 
unlawful  assembly.  The  Mayo^ 
bein^  charged  with  the  duty  or 
causing  laws  for  the  preservation 
of  the  peace  to  be  kept,  is  not  con- 
fined to  caning  to  his  aid  the  law- 
ful police  for  the  purpose  of  re- 
sisting unauthorizea  violence,  but 
may  call  on  any  citizens,  and  may 
by  their  aid  resist  the  lawful  police, 
if  they  are  about  to  commit  such 
wron^ 

2.  That  if  the  assembly  were 
claimed  to  be  unlawful  by  reason 
of  the  circumstances  under  which 
it  appeared,  and  the  manner  in 
which  the  persons  composing  it 
were  conducting  themselves,  the 
question  whether  the  circumstances 
and  conduct  were  such  as  would 
alarm  persons  of  reasonable  firm- 
ness and  courage,  is  one  which  be- 
longs to  the  Jury  to  decide. 


698 


INDEX. 


3.  If  the  assembly  WM  not  an  an- 
lawliil  one,  the  Mayor  is  not  liable 
in  a  civil  action,  for  wron^  done 
by  individual  members  of  it,  hav- 
ing no  connection  with  the  objebt 
for  which  it  was  convened,  to 
which  he  was  in  no  way  privy,  and 
of  the  purpose  to  commit  which  he 
had  no   knowledge  or   suspicion. 

4.  And  if  the  Mayor  did  not  know 
that  the  Ck)roner  had  previously 
come  to  serve  the  order  of  arrest, 
and  took  no  measures  to  secure  a 
free  entrance  to  him,  the  mere  fact 
that  the  Coroner,  on  coming  with 
the  posae,  made  proclamation  at  the 
entrance  of  the  City  Hall,  of  the 
object  of  his  visit,  and  was  resisted 
by  the  Municipal  Police,  would  not 
make  the  Mayor  liable  for  the 
plaintiff's  injuries.    JSleUer  v.  Wood, 

15 

2,  An  assignment  under  seal,  ex- 
pressed to  be  subject  to  the  pay- 
ment of  a  debt  to  a  third  person 
not  a  party  to  the  instrument, 
where  the  assignee  does  not  pro- 
mise to  pay,  and  the  debt  to  be 
paid  is  not  a  lien  on  the  thine  as- 
signed, does  not  entitle  such  mird 
person  to  maintain  an  action  there- 
for against  the  assignee.  Dingd- 
(fetn  V.  The  Third  Avenue  BaUroad 
Company^ 79 

S.  S.,  one  of  the  defendants,  held  real 
and  personal  property  in  trust,  to 
be  used  for  t&e  joint  benefit  of 
himself  and  the  plaintiff,  and  a 
third  person,  in  specified  propor- 
tions, as  copartners  in  a  joint  enter- 
prise, and  under  an  agreement  that 
he  was  to  make  advances  for  carry- 
ing out  the  enterprise,  and  that  all 
stocks  or  other  securities  than  cash, 
which  should  be  received,  should 
remain  undivided  until  a  final  set- 
tlament^  and  that  he  would  not 
dispose  of  the  property  (other  than 
money)  without  the  consent  of  the 
others.  He  accordingly  made  large 
advances,  and  subsequently  sold 
and  conveyed  all  the  property  with- 
out the  consent  of  the  iSiaintifi^ 
and  received  therefor  stock  of  an 
incorporated  company. 


ffeJd^  that  the  plaintiff  by  bringing 
an  action,  wiUi  fiill  knowledge  of 
these  factSj  in  which  he  demanded 
a  transfer  of  his  share  of  the  stock, 
and  obtained  an  injunction  against 
any  disposal  of  it^  pending  the 
action,  must  be  deemed,  for  the 
purposes  of  this  suit,  to  have  made 
his  election  of  this  remedy,  and 
must  be  treated  as  if  he  had  con- 
sented to  the  sale.  Cheeseman  v. 
Slurges  et  aL, 246 

4.  Hence  the  proper  relief  in  such 
action  is  that  the  plaintiff  should 
pay  his  proportion  of  the  advances 
and  have  a  transfer  of  his  share  of 
the  stock,  and  in  default  of  his  pay- 
ing, that  his  share  of  the  stock 
should  be  sold,  and  that  he  shodd 
pay  the  deficiency,  if  any id, 

5.  Hie  plaintiff  is  not  entitled  to  a 
judgment  that  the  whole  stock  be 
sold  to  pay  the  advances,  and  that 
the  resudue  of  the  proceeds,  or  the 
deficiency,  if  any,  De  apportioned. 
The  defendant  may  be  allowed  to 
retain  his  share  of  the  stock,  on 
being  charged.with  his  part  of  the 
advances id. 

&  After  the  commenoement  of  this 
acUon,  but  before  the  trial,  the  cor- 
poration, the  stock  of  which  was  in 
oontroversT,  increased  its  capital 
stock,  without^  however,  altenne 
the  nominal  value  of  a  share ;  and 
subsequently  certificates  of  stock 
of  the  new  issue  were  deposited  in 
Court  to  await  the  result  of  the 
action. 

JTeH  that  if  the  plaintiff  desired  to 
make  any  claim  against  the  de- 
fendant^ based  on  his  individual 
acts,  in  effecting  such  alteration  in 
the  stock,  pending  the  action,  he 
should  have  modified  his  pleadings 
accordingly.  But  by  going  to  trial 
he  must  ble  deemed  to  pursue  the 
stock  as  it  existed  after  such  in- 
crease  ^ 

7.  The  plaintiff  having  a  fimd  in 
the  hands  of  the  defendants,  his 
bankers,  directed  them  to  place  the 
same  to  the  credit  of  accounts,  to 
be  opened  by  them  for  the  pur- 
pose, in  the  naoMS  of  bis  childreo, 
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who  were  ctf  tender  yeera;  but^ 
after  the  defendants  had  done  so, 
they  continued  to  reeegnize  the  au- 
thority and  directions  of  the  plain* 
tiffin  the  management  of  the  ^d, 
and  it  did  not  appear  that  he  had 
been  indebted  to  the  children  or 
had  received  any  consideration 
upon  the  transfer  of  the  credits,  or 
that  the  children  ever  had  notice 
thereof  or  received  possession  of 
the  securities. 
Meldf  That^  notwithstanding  such 
change  in  the  accounts,  the  plain- 
tiff could  maintain  an  action  m  his 
own  name,  to  recover  from  the  de- 
fendants the  balance  due  thereon. 
Oeary  v.  Page  et  aL, 290 

8.  The  change  in  the  accounts,  under 
such  circumstances,  is  neither  a 
transfer  of  the  fund  or  securities 
themselves,  nor  a  gift  in  presenti 
nor  in/iduro,  {Per  Monell,  J.)  id. 

9.  Where  an  action  upon  an  official 
bond,  e.  ^.,  the  bond  of  an  admin- 
istrator, 18  brought  in  the  name  of 
an  individual  plaintiff,  and  not  in 
the  name  of  the  people,  the  judg- 
ment should  not  be  for  the  amount 
of  the  penalty,  but  only  for  the 
amount  of  the  damages  and  costs. 
O'Connor  v.  Siich  et  aL, 318 

10.  Where  a  pledgee,  without  de- 
mand or  notice,  transferred  the 
bond  and  mortgage  to  a  third  per- 
son, for  a  sum  sufficient  to  pay  the 
debt,  but  grossly  inadequate  to  the 
Talue  of  me  bond  and  mortgage, 
and  the  latter  canceled  them: 
He^  that  this  was  a  oonrersion  of 
them,  and  the  pledgee  was  liable 
therefor,  in  an  action  in  the  nature 
of  trover.  Campbell  v.  Parker j  322 

11.  Such  subsequent  transfer  of  the 
bond  and  mortgage,  having  been 
not  a  sale,  but  a  derioe  to  ftei  the 
mortgage  satisfied,  and  the  plaintiff, 
the  assignor,  having  tendered  the 
debt  due,  and  demanded  a  reas- 
signment, it  is  immaterial  whether 
the  assignment  be  regarded  as  a 
pledge  or  a  mortgage,  mr  in  either 
case  a  tender  womd  destroy  the 
pledgee's  lien,  and  trover  would  lie 
for  the  refusal  to  deliver. tdL 


12.  Where  a  vessel,  alongside  of  a 
public  pier  in  the  City  of  New 
York,  was  burned  without  any 
fault  of  her  owner,  and  sunk  to 
the  bottom  near  the  mouth  of  tlie 
sKp  or  basin,  thereby  obstructing 
the  slip  and  bulkhead  so  as  to  pre- 
vent other  vessels  from  coming  in, 
and  the  defendants,  insurance  com-* 
panics,  which  had  insured  undivid- 
ed interesta  in  the  vessel,  and  had 
accepted  an  abandonment  made  by 
such  insured  owner,  after  the  loss, 
employed  a  man  of  acknowledged 
skiU  and  ability  in  the  business  of 
wrecking,  who  diligently  prosecut- 
ed his  efforts  to  raise  it^  until  his 
method  failed,  and  he  \eh  the  work, 
when  the  defendants  employed 
another  man  of  equal  skill  and 
ability,  who  adopted  another  plan,- 
and  continued  diligently  working 
until  stopped  by  cold  weather, 
nearly  a  year  after  the  veasd.  sunk, 
and  in  the  following  ^ing  resomed 
the  work,  but  was  soon  stopped 
when  very  near  completing  it,  by 
the  city  authorities,  who  took  ex- 
clusive possession  and  oontrol,  and 
who  finally  removed  the  wreck. 

SMj  1.  That  the  defendants  were 
not  Kable  to  the  owners  of  the 
pier,  for  its  use  in  the  prosecution 
of  their  work,  or  for  damages  in 
obstructing  the  basin  meanwhfle, 
since  these  facts  did  not  ahow  any 
negligence  on  their  parL 

2.  That  the  defendants  were  not 
liable  for  any  delays  occurring  after 
the  city  authorities  took  possession 
and  contrd. 

3.  That  the  defendants  Y^pn  not 
liable  for  any  injuries  to  the  pier, 
done  in  the  course  of  the  work 
prosecuted  by  the  contractors  em- 
ployed by  them. 

4.  Bidd  fitriher^  that  the  above 
facts  appearing  from  all  the  plain- 
tiffs' evidence  at  the  trial,  the 
plaintiffs  were  not  entitled  to  have 
the  cause  submitted  to  the  Jury; 
but  it  was  proper  to  instruct  the 
Jury  to  render  a  verdict  for  the 
defendants.  (Barbour  and  Momell, 
J.  J.,  dissented.^  Ihyhr  et  aL  v. 
The  AUantie  Mutual  Insurance 
Company  et  al., 369 
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13.  In  sach  a  oase^  if  the  demuid 
made  on  behalf  of  the  plaintiffs  to 
have  the  cause  submitted  to  the 
Jury,  does  not  suggest  what  ques- 
tion, if  any,  they  should  be  called 
to  pass  on,  it  is  too  broad  to  sus- 
tain an  exception  on  a  refusal  of 
the  demand.  {Per  Moncrief,  J.)  id. 

14.  After  an  action  to  recover  posses- 
sion of  specific  personal  property, 
and  damages  for  its  detention,  has 
been  commenced  by  the  service  of 
summons,  a  voluntary  taking  of  the 
property,  not  fix)m  the  defendants 
themselves,  but  by  plaintiff's  pick- 
ing it  up  where  he  chanced  to  find  I 
it)  does  not  extinguish  the  right  of 
action.  T^aey  y.  The  Ni  Y.  d!  Bar- 
lemR  R  Co,, 396 

15.  Where  the  only  evidence  as  to 
the  time  of  the  commencement  of 
the  action,  was  the  testimony  of  the 
plaintiff  (a  lawyer)  that  he  com- 
menced the  action  in  the  morning, 
and  after  he  had  put'  the  papers  in 
the  Sheriff's  hands  for  service,  he 
found  the  goods  lying  in  front  of 
defendant's  door,  and  took  posses- 
sion of  them,  there,  about  noon,  or 
soon  after  noon,  there  being  no 
evidence  as  to  the  time  of  serving 
the  summons. 

HfHd,  That  upon  this  evidence  a  ver- 
dict for  the  plaintiff  should  be  sus- 
tained.   id, 

16.  The  following  agreement,  "For 
value  received,  I  hereby  guaranty 
to  A.,  that  the  bond  of,"  &c.,  "  shall 
be  of  the  value  of,"  Ac,  "  on  "  &a, 
"  at  which  price  and  at  which  date 
I  wiilipurchase  the  same  if  offered 
to  me,  contains  both  a  contract  of 
guaranty,  and  a  contract  of  pur- 
diase ;  and  it  gives  A.  his  option  to 
recover  on  the  guaranty,  retaining 
the  bond,  or  to  recover  as  on  a  sale 
of  the  bond  upon  deUvering  it  up. 
(Barbour  J.,  dissented.)  DddfiM 
Y.  HolJbrook  et  aL, 446 


17.  a  seemSj  that  one  to  whom  a  fund 
was  rightfully  payable,  cannot 
maintain  an  action  against  an- 
other, who,  merely  as  agent  for 
an  adverse  claimant^  has  collected 
the  fund  on  behalf  of  the  latter,  in 


disregard  (^  notice  from  the  ftnner 
not  to  do  so.  Patritk  et  «L  i.]fyt~ 
calf  ei  aL, 453 

18.  A  grantee  of  land,  under  &  deed 
which  is  void  by  the  statate^  by 
reason  of  the  land  being  held  by  a 
third  person  adversely  to  the 
grantor,  cannot,  upon  his  grantot'i 
refusal  to  bring  an  action  to  recoTer 
the  land  or  to  allow  such  action  to 
be  brought  in  his  name,  maiataia 
an  action  against  the  graDtor  and 
the  adverse  possessor,  to  have  the 
latter  adjudged  to  surrender  pos- 
session to  the  grantor,  and  the  titfe 
and  possession  adjudged  to  the 
plaintiff  as  against  me  grantor. 
LowhtTY.KeUy  et  aL, 494 

19.  An  action  to  recover  the  lands 
must  be  brought  by  the  grantor,  or 

•  in  his  name,  by  the  grantee;  bat  it 
cannot  be  so  brought  in  hia  name 
without  his  consent^  except  ainoe 
the  statute  of  1862. ai 

20.  Where  an  assignment  for  the 
benefit  of  creditors  is  made,  by 
the  members  of  a  partnership,  gir- 
ing  preference  to  the  payment  of 
the  partnership  debts,  a  creditor 
of  the  partnerdiip  cannot  have  the 
assignment  set  aside  as  void,  be- 
cause its  provisions  as  to  the  sob- 
sequent  payment  of  creditors  of 
individual  partners  contain  a  di^e^ 
tion  calculated  to  hinder  and  delay 
them.  No  creditor  but  the  one 
who  is  hindered,  delayed  at  de- 
frauded by  the  particular  provision 
complained  oi^  can  avoid  the  instra- 
ment  on  that  account  Morrwm 
etaL  Y.AUota  etaL, 503 


21.  The  Code  of  Procedure  does  not 
authorize  the  issue  of  an  attadi- 
ment,  as  a  provisional  remedy  in 
an  action  of  an  equitable  nature, 
where  the  amount  which  the  plain- 
tifib  may  recover  must  be  ascer- 
tained by  an  accounting,  and  the 
costs  are  in  the  discretion  of  the 
Court  G^uaZ&on  et  aL  V.  Z^rndb,  601 

22.  Thus,  where,  in  an  action  for  an 
iniunction  against  the  infringement 
01  a  trade-mark,  and  for  damage^ 
an  attachment  was  issued, — 
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StUtf  nat  it  mm  improTidently 
mnted,  and  must  be  set  aside. 
Sadi  an  action  is  not  *'an  action 
for  the  reoovery  of  money  "  within 
the  meaning  of  section  227  of  the 
CJode. id. 

23.  Where  one  of  several  creditors 
of  an  insolTcnt,  who  all  had  an 
equitable  lien  on  goods  and  securi- 
ties of  his  in  the  hands  of  his  Mo- 
tors, issued  an  attachment  and 
served  it  upon  the  factors^  and  they, 
being  also  insolvent  and  desiring  m 
good  faith  to  have  the  fund  appfied 
equitably  among  their  consignor's 
creditors,  procured  a  suit  to  be 
brought  4>^°3^  themselves  and 
him  for  that  purpose,  by  certain 
of  such  creditors  other  than  the 
plainti£b  in  the  attachment,  the 
suit,  being  on  behalf  of  all  sudi  of 
the  creditors  as  should  come  in  and 
contribute  to  its  expenses. 

Beld^  That  the  instituting  of  such 
smt  and  the  appointment  of  a  Be- 
ceiver  therein,  could  not  be  deemed 
collusive,  and  a  reason  for  the  in- 
terference of  a  Court  of  equity  in 
behalf  of  the  attachment  creditors. 
Ths  Bmkof  MtOwd  EedempHan  v. 
Sturgia  et  aL, 660 

24.  Where,  pending  a  suit  brought 
b^  a  creditor  to  reach  the  assets  of 
hiA  debtor,  the  latter  is,  by  pro- 
ceedings previously  commenced  in 
another  Gourt^  a4)udged  to  be  an 
habitual  drunkard,  and  a  commit- 
tee is  appointed  of  his  estate,  the, 
Court  in  which  the  former  suit  is 
pending  cannot  properly  proceed  to 
final  judgment  NSjio  v.  Marritan 
etal., 668 

25.  The  plaintiff  in  such  case,  if  he 
commenced  his  action  in  good 
faith,  may  be  permitted  to  retain 
it;  but  nis  proceedings  therein 
should  be  stayed,  until  the  reforma- 
tion of  the  defendant  and  the  dis- 
charge of  his  committee,  if  such 
event  should  occur.. .. ,, id, 

26.  If  a  Receiver  has  been  appointed, 
he  should  be  discharged,  on  paying 
the  moneys  in  his  hands  into 
Court id. 


27.  B  seems,  that'  in  an  action  in  the 
nature  of  an  action  at  law,  the 
plaintiff  in  such  case  may  be  per- 
mitted to  proceed  to  judgment, 
upon  which  he  may  apply  to  the 
Court  having  jurisdiction  of  the  es- 
tate to  require  ibe  committee  to 
pay  it id. 

See  Common  Cabubb. 
AGENT. 

See  Pbimoipal  aitd  Aqkht. 
AGREEMENT. 

See  COMTBAOTS. 

AMENDMENT. 

1.  Where  a  comnlaint,  as  originally 
framed,  set  up  tnree  separate  causes 
of  action,  but  after  the  prgo&  were 
closed  upHon  the  trial,  and  the  cause 
submitted,  the  Referee  permitted 
an  amendment  thereto  by  adding  a 
statement  of  a  fourth  cause  of  ac- 
tion, (demanding  the  same  sums  as 
were  demanded  in  the  original 
complaint,)  in  which  it  was  alleged 
that  the  defendant  having  claimed 
damages  for  delay  in  the  work,  the 
parties,  on  an  accounting  of  all 
these  claims,  including  such  last 
mentioned  claim,  found  a  specified 
balance  due,  which  defendant  pro* 
mised  to  nay ; 

ffdd,  1.  That  the  defendant,  by 
amending  his  answer,  and  taking 
issue  on  such  new  cause  of  action, 
waived  all  objections  to  the  propri- 
ety of  permitting  the  amenament 
2.  That  the  amendment  was 
within  the  discretion  of  the  Referea 
and  properly  permitted.  JSecor  et 
aL  v.  Law, 163 

2.  Upon  a  complaint  being  amended 
in  a  material  particnUf  ,  the  de- 
fendant's right  to  answer  the 
amended  complaint  by  interposing 
any  defense  which  ne  may  possess, 
is  absolute  and  unrestricted.  jBbr- 
rioU  et  al  v.  WeUs  et  aL, 631 

3.  Thus,  where,  upon  a  trial  of  an 
action  brought  upon  a  contract,  of 
which  the  j^amtira,  in  their  com* 


plaint^  dlogttd  perfosmanoe  «ii  thdir 

Eart^  ihej  finled  to  prove  full  per- 
>nDanoe,  but  gave  evidence  of  a 
"Waiver  of  suoh  performaQOe  by  the 
.defendaaU,  and  asked  leave  to 
amend  their  complaint  accordingly, 
which  waa  allowed  on  condition 
that  the  defendants  be  allowed  to 
amend  their  answer  so  as  to  meet 
the  plaintiib'  amendment,  but  the 
terms  or  nature  of  the  amendment 
to  be  made  by  defbndants  were  not 
prescribed. 
Bddf  on  defendants'  motion  after 
judgment,  for  leave  to  amend  the 
answer  by  interposing  the  statute 
of  limitations,  that  unless  the  plain- 
tifis  elected  to  withdraw  their  mo- 
tion to  attend,  the  judgment  should 
be  vacated,  and  the  defendants  Al- 
lowed to  amend  by  interposing  the 
statute  of  limitations  or  any  ofher 
legal  deSense,  without  restriction. 

id. 

See  ^Mkoanm^AmeBdnml 

ANSWER. 

See  pLiADnros — Atuwo'. 

APPEAIi. 

See  pRAonoB — Appeal 

APPBARANQB. 

See  pRAonoi — Appmtnmet, 

A&RSST. 

See  pBAcnoB — Arrett 

ASSIGKEE. 

1.  *Where  a  factor,  having  possedson 
of  goods  consigned  to  him,  on 
whi6h  he  has  a  lien  for  charges, 
ikMkea  a  vaMd  general  assignment 
Sot  the  benefit  of  his  oreditois,  and 
delivers  such  goods  to  his- assignee, 
And  they  are  subsequently  seized 
by  the  Sheri£f  under  'process 
Against  the  &otor,  the  assignee  is 
the  proper  pereon  to  whom  the 
owner  of  the  goods  should  tender 
the  charm  in  order  tQ.  acquire  a 
iright  to  tneir  poeaeaaMm.    Oooket 

..^T-;fi%, ......558 


2.  Hhe  •oamer  hsnriBg  nude  asdi 
lender  to  the  assignee,  and  having 
taken  the  goods  from  the  ShenfTs 
possession,  a  anbseqiient  xetaidng 
of  them  by  the  Sheriff  is  tortioa^ 
•and  makes  him  liable  to  an  actioQ 
for  their  conversion.  . . » id, 

ASSIGNMENT. 

1.  An  assignment  under  seal,  ex- 
pressed to  be  subject  to  ih»  pay- 
ment of  a  debt  to  a  third  pemon 
not  a  party  to  the  instrument,  wbe^ 
the  assignee  does  not  promise  to 
pay,  and  the  debt  Jto  be  pud,  is  sot 
a  lien  on  the  thing  fK;8igned,  does 
not  entitle  aiich  third  peraon  to 
maintaLn  an  action  therefor  agaiost 
the  assignee.  Dingeidein  v.  Tk 
Third  Avenue  JSaUroad  0».,....79 

2.  Where  a  bond  and  mortgage  are 
transfecred  by  an  assignment  abso- 
lute on  their  hee,  but  aecompaniad 
by  a  promissory  note. made  hj  the 
4Msignor,  whksh  gives  the  aaugnee 
authority  to  sell  ^e  bond  aod 
mortgage,  upon,  default  of  the  as- 
signor to  pay  his  debt^  the  transac- 
tion is  a  pledge  of  thebond  and 
mortgage,,  and  not  a  mortgags  or 
sale  of  them.     OampbeU  v.  Parker^ 

323 

3.  The  assignee,  in  audi  a  esse,  ao- 

auires  only  a  special  property  in 
lem,  and  is  subject  to  aJl  the  duties 
and  obligations  of  a  pledgee.  He 
has  no  nght  to  s^U  them,  witboat^ 
at  least,  a  demand  upon  the  as- 
signor for  payment  of  the  debt  id 

4.  Where  an  assignment  jfor  the  bene- 
fit of  creditors  is  made,  by  the 
members  of  a  partnership,  giviag 
preference  to  the  payment  of  the 
partnership  debts,  a  creditor  of  the 
partnership  cannot  have  theassigD- 
ment  set  aside  as  void,  because  its 
provisions  as  to  the  subaequent 
payment  of  creditors  of  individDil 

})artners  contain  a  direction  calca- 
ated  to  hinder  and  delay  them. 
•No  creditor  hot  the  ims  who  is 
hindered,  .delayed  or  dsftaoded  by 
the  particular  provision  cossplaiBed 
o^  can  avoid  the  inatrui»iint  on 
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that  accoant    MarriKm  et  aL  t. 
Atwdl  etaL, 503 

6.  An  assignineDt  purporting  to  trans- 
fer real  as  well  as  person^  proper- 
ty, for  the  benefit  of  creditors,  is 
not  rendered  void  bjr  a  direction  to 
pay  rents,  taxes  and  assessments 
which  may  beCdUe  due  before  the 
lands  can  be  sold.  If  the  assign- 
ment contemplates  an  immediate 
sale,  such  a  provision  may,  in  the 

.  absence  of  evidence  to  the  contra- 
ry, be  presumed  to  have  been 
intended  for  the  benefit  of  the 
creditors^  by  increasing  the  fund. 

id, 

C  Where  copartners  made  an  assign- 
ment whidi  recited  their  oopartner- 
shio,  and  their  indebtedness  as 
such,  and  assigned  all  the  **  proper- 
ty of  every  name  and  nature  what- 
soever of  the  said  parties  of  the 
first  part" 

Beld,  That  this  wasnot  an  issignment 
of  the  individual  property  of  the 
members  of  the  partnership;  and 
hence  a  direction  m  the  assignment 
to  pay  rent^  &a,  due  on  lands, 
^a,  assigned,  did  not  ftpply  to  rents 
due  from  one  partner  individually 
fbr  his  dweUing  house to. 

7.  An  as^;nmentof  property  in  trust 
for  the  benefit  of  creditors,  which 
oontained  the  usual  tecital,  that  the 
assignors  were  "  unable  to  pay 
their  debit,"  and  were  desirous  of 
"  dividing  their  property  equitably 
among  their  creditors"  directed  the 
assignees  to  pay  to  parsons  named 
in  a  schedule  annexed,  *'  the  sums 
of  money  which  are  or  may  become 
due  to  wem**  fix>m  the  assignors, 
♦  ♦  ♦  ♦  and  afterwaml,  "to  pay 
all  the  rest^  residue  and  remainder 
of  the  creditors  of  said  firm  what 
may  become  due  to  them.'* 

Bdd,  1.  That  the  assigmneni  was  not 
fraudulent  and  void  on  the  ground 
that  under  its  provisions  a  preferred 
creditor  could  purchase  other  de- 
mands than  those  he  held  at  the 
time  of  the  assigament^  and  thus 
secure  a  prefereaoe  for  them  abo  ; 
for  the  proviaioa^  giring  a  prefer- 


ence to  the  loeoified  KniecUton^  for 
Bi;ms  which  "may  become  due  to 
them/*  should  be  construed  to  ap- 
ply to  actual  debtB  already  owing 
to  them,  or  contingent  uabititlea 
already  incurred  by  them,  at  the 
time  of  the  assi^ment,  and  there- 
after to  become  payable. 

2.  Nor  was  the  assignment  void, 
as  excluding  fi-om  the  benefit  of 
the  second  clause  creditors  whose 
debts  had  become  payable  at  the 
time  of  making  the  assignment 
The  direction  to  pay  the  rest  of  the 
creditors  such  sums  as  "  may  be- 
come due  them,"  cannot  be  con- 
strued to  exclude  the  payment  of 
claims  already  due. 

'8.  In  construing  an  assignment  of 
property  in  trust,  for  the  benefit  of 
creditors,  as  well  as  other  written 
instruments,  the  general  intention 
of  the  parties  is  to  govern ;  and  if 
its  language  can  be  satisfied  by  a 
construction  that  will  support  tho 
instrument,  a  construction  shotild 
not  be  given  that  will  defeat  it; 
and  Mud  is  not'  to  be  presumed, 
but  must  be  proved  by  thejparty 
alleging  it  Read  et  al  v.  Worth- 
inffUm  et  al, 617 

9.  An  assignment  for  benefit  of  cred- 
itors Is  not*  void  Ibr  sectitfng  and 
giving  a  preference' to  the  payment 
of  debts  not  yet  due.  Secuiikig 
such  a  debt  does  not  hinder  or  de- 
lay creditors,  for  the  assignees  may 
retain  in  their  bands  sufficient  to 
m^t  it,  and  distribute  fhc  residue 
-without  dehiy. .idL 

10.  An  allegation  in  the  compMnt 
that  an  assignment,  which  tlie 
plaiiilif&  seek  to  set  aside,  was 
made  with  intent  to  hinder,  delay 
and  defraud  creditors,  ^a,  is  suffi- 
ciently put  in  issue  by  a  denial  that 
the  assignment  WeA  ibade  with  in- 
tent to  mnder  and  defraud  creditors. 

id, 

11.  Under  the  act  of  1860,  (Laws 
of  1860,  5H}  <^  assignment  for 
benefit  of  creditors  is  not  void 
because  of  defeots  in  the*  inventory 
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filed  and  the  bond  giren  by  the 
aaaignee. id, 

12L  A  oonvejance,  by  one  member 
of  a  solvent  firm,  of  his  undivided 
interest  in  the  real  estate  of  the 
partnership,  to  a  stranger,  whether 
made  upon  a  sale,  or  by  way  of 
payment  of  his  individual  debt,  is 
valid  as  against  the  copartners;  and 
they  cannot  maintain  an  action  to 
have  it  set  aside  on  the  ground  that 
it  was  made  without  their  consent^ 
and  impairs  the  credit  of  the  firm. 
JVeadukU  et  aL  v.  WUUams  et  aL, 

649 

13.  If  creditors  do  not  obiect^  the 
purchaser  takes  a  good  title,  and  it 
does  not  He  with  the  other  mem- 
bers of  the  firm  to  object;  or,  at 
least,  to  enable  them  to  do  so  they 
must  show  that  the  partnership 
debts  exceed  the  assets,  and  that 
there  is  need  of  the  property  in 
(question  to  provide  for  Uie  defi- 
ciency and  equalize  the  interests  of 
the  partnersL. id. 

See  Aonoi^  7|  & 

ATTAOHMUNT. 

1.  A  bailee  of  goods  hayfaig  a  lien 
thereon  for  a  sum  fiir  exceeding 
their  value,  who,  when  the  goo<£ 
are  attached  in  his  hands  b^  a  cre- 
ditor of  the  bailor,  certifies,  m  good 
fitith,  that  he  holds  no  goods  for  the 
benefittff  the  latter,  does  not  there- 
by forfeit  his  lien.  The  Bank  of 
Muivud  Eedemptum  v.  Sturgis  et 
•L, 660 

See  Dkbtor  and  GremtoBi  4b 
LoN,  1. 
Pa^onos — AUaehmenk 

ATTORNBT. 

L  An  aathority  given  to  attorneys  to 
sue  the  maker  of  a  note  does  not 
empower /them  to  release  an  in- 
dorser  without  satisfiustion  or  the 
consent  of  their  dients.  The  East 
BHver  Bank  T.  KeniMdy, 543 


See  BAHicniOb 

Bills  amd  Horn,  S. 


B.  • 

BANKINa. 

1.  Where  bankers  and  coUeding 
agents  receive  from  their  cone- 
spondents  engaged  in  the  same 
business  at  another  place,  nego- 
tiable paper  indorsed  to  them  by 
the  latter,  the  indorsement  bdnir 
expressed  to  be  "for  collection, 
and  tiiey  do  not  credit  their  corre- 
spondents with  it^  but  enter  it  in 
account  as  received  for  collection; 
and  .  the  circumstances  and  the 
course  of  dealing  are  such  that  they 
are  not  under  any  obligation  to 
credit  their  correspondents  with  its 
amount  until  it  be  paid  at  matarit^, 
and  there  is  no  understanding  be- 
tween them  and  their  correspond- 
ents that  remittances,  or  a  deby  (o 
draw  for  cash  balances^  are  to  be 
influenced  by  the  fact  of  holding 
paper  sent  for  collection  and  not 
matured;  they  cannot,  as  againat 
the  owners  who  delivered  the  paper 
to  their  correspondents  for  collec- 
tion, retain  it  on  the  ground  of  aa 
unpaid  balance  due  to  them  fiom 
such  correspondents.  Delay  to 
draw  for  a  cash  balance,  and  the 
making  of  advances  or  remittances^ 
after  receiving  the  paper  for  oolleo- 
tion,  do  not^  under  such  circum- 
stances, make  them  bona  fik 
holders  for  value,   so  as  to  give 

.  them  a  superior  title.  Eojpnim 
et  aL  V.  2Mer  et  aL, 334 

2.  In  such  a  case,  testimony  by  the 
plaintiflb,  the  collecting  a^nte,  that 
in  making  remittances  a&r  receiv- 
ing the  bul  in  question,  they  looked 
to,  and  relied  on,  the  immatored 
paper  in  their  hands  for  collection, 
IS  not  entitled  to  any  weighty  if 
neither  any  agreement  nor  the 
course  of  dealing  between  theuL 
authorized  them  so  to  rely,  ana 
tiieir  oorreffi>ondents  had  no  reason 
to  suspect  that  any  remittance  made 
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to  them  was  inflaenoed  by  an; 
each  consideration. 


S 


3.  In  an  action  agunst  bankers  or 
collecting  a^nta,  to  recover  dam- 
ages for  their  neglect  to  present  a 
note  intrusted  to  them  for  collec- 
tion, or  ^ve  notice  of  non-payment 
to  the  mdorsers,  the  burden  of 
proof  is  on  the  defendants  to  show 
the  insolvency  of  the  indorsers,  if 
they  rely  on  that  fact  as  a  defense. 
OogMan  v.  Dintmore^ 453 

BILLS  AND  NOTEa 

L  Under  the  act  of  1857,  (Sess.  Laws, 
voL  1,  p.  839,  §  3,)  which  provides 
that  a  notice  of  protest  for  an  in- 
dorser  residing  in  the  same  city  or 
town  where  the  note  is  payable, 
may  be  served  by  mailing  it  there, 
"directed  to  the  indorser,  at  such 
citv  or  town,"— a  notice  to  an 
indorser  residing  in  a  large  city, 
<Urected  merely  by  his  name  and 
the  name  of  the  city,  is  not  suf- 
ficient, where  he  has  added  to 
his  indorsement  the  designation  of 
his  street  and  number.  An  in- 
dorser still  has  a  right  to  make  it  a 
part  of  his  contract  that  the  notice 
shall  be  sent  to  a  particular  place ; 
and  where  he  designates  a  specific 
address  within  the  city,  a  notice 
sent  by  mail  must  be  addressed 
aocordingiy.  BartUU  et  aL  v.  Eohtn- 
son, 305 

2.  One  who  receives  a  note,  indorsed 
in  Uie  name  of  a juirtnership,  know- 
ing at  the  time  that  the  indorse- 
ment was  not  dven  for  a  partner- 
ship debt  or  m  the  partnership 
business,  but  was  written  by  one 
member  of  the  firm,  in  a  matter 
not  relating  to  the  firm's  business, 
but  on  the  contrary  for  the  accom- 
modation of  another  person,  cannot 
recover  thereon  against  the  other 
members  of  the  firm.  I^Uiden  et  aL 
V.  Lahem  et  aL, 436 

3.  In  such  an  action  it  appeared  that 
before  the  matarity  of  the  note,  the 
maker,  who  was  indebted  to  the 
indorsers,  paid  them  a  part  of  the 

Bosw.— Vol.  IX.       89 


amount  of  the  note,  upon  their 
promise  to  pay  the  note  at  maturity 
and  give  him  mrther  credit,  and  this 
transaction  was  unknown  to  the 
oUier  parties. 

Beldj  1.  That  this  payment  was  not 
available  as  a  defense,  pro  tanto,  in 
&vor  of  the  collecting  agents,  it 
not  being  a  pavment  for  the  use  or 
benefit  of  the  holder  of  the  note. 

2.  That  the  payment  and  promise 
having  been  unlmown  to  the  holder 
of  the  note  until  after  the  com- 
mencement of  his  action  against 
the  collecting  agents^  such  facts  did 
not  amount  to  a  waiver,  on  the 
part  of  the  indorsers,  of  demand 
and  notice  of  non-payment^  which 
would  exonerate  the  defendant 
from  any  consequences  of  their 
neglect  to  make  such  demand  and 
^ve  such  notice.  CogMan  v.  DvM' 
463 


mor$. 


4.  It  Beems,  that  an  indorser  of  a  note, 
who,  being  informed  by  the  maker 
that  he  will  be  unable  to  pay  the 
note,  receives  from  him,  without 
the  holder's  knowledge,  a  part  of 
the  amount  of  the  note,  promising 
to  pay  the  note  at  maturity  and 
give  tiie  maker  fiirther  time,  does 
not  thereby  waive  demand  and 
notice  of  non-payment. icL 

5.  The  indorser  of  a  promissory  note 
which  was  past  due,  induced  the 
holders  of  it  to  sue  the  maker ; 
and,  pending  the  action,  and  with 
the  assent  of  the  indorser,  the 
plaintifis'  attorneys  received  from 
the  maker  a  part  payment  and  his 
note  for  the  residue,  upon  a  written 
stipulation  that  proceedings  should 
be  stayed,  but  if  the  new  note 
should  be  unpaid  at  maturity  judg- 
ment should  be  entered  in  the 
action  against  him ;  and  they 
thereupon  surrendered  the  original 
note,  but  nothing  was  said  about 
releasing  the  indorser. 

Meldf  In  an  action  brought  by  the 
same  plaintifis  against  such  indors- 
er, that  the  surrender  of  the  origin- 
al note  being  explained  by  the 
plaintifis'  attorney  as  having  been 
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inadTerteatlj  zntde,  these  facts  did 
not  coQstitate  unr  agreement  to 
discharae  the  indoner.  The  Eati 
River  Bank  r.  Kennedi^f 543 

6L  Upon  sach  eyidence  it  was  error 
to  leave  it  to  the  Jury  as  a  question 
of  fact  whether  an  agreement  to 
discharge  the  indorser  was  made,  id, 

7.  Where  P.  being  asked  bj  T.  to 
discount  an  accommodation  note, 
replied  he  had  no  money,  and  being 
asked  to  procure  it  to  be  discount- 
ed, took  ity  indorsed  it^  and  pro- 
cured the  plaintiffs  to  discount  it 
for  him,  at  lawful  interest^  and  the 
plaintiff  credited  him  with  the 
amount;  but  on  his  paying  over 
the  proceeds  to  T.  he  deducted  a 
large  percentage ;  Seld,  that  these 
facts  fully  warranted  Ihe  Jury  in 
finding  that  there  was  no  usury  in 
the  transaction  between  P.  and  T. 
Ihe  Cffiaiham  Bank  v.  Bette,. .  .552 

BROKER. 

8l  Where  a  stock  broker,  without 
disclosing  his  principal,  or  the  fact 
that  he  acts  as  broker,  contracts  to 
pnrdiase  stock,  and  deposits  with 
the  other  part|r  to  the  contract, 
merely  as  secunty  for  its  perform- 
ance, money  which  he  received 
from  his  principal  for  the  purpose, 
such  contracting  party,  not  having 
parted  with  anyuung  on  the  faith 
of  the  deposit,  cannot^  when  sued 
by  the  principal  to  recover  back 
the  depoat,  set  off  a  debt  due  to 
him  from  the  broker.  (Barbour, 
J.,  dissented.)  Whiiey.Jaud<m,U5 

BURDEN  OP  PROOF, 
flee  GoMTRACR^  2L 
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CASES   AFFIRMED   OR  QUEB- 
TIONBD. 

1.  The  former  decision  of  this  Court 
in   ORourke  r,  Har%  (7  Boew., 


511,)  that  upon  the  frets  disdoeed, 
the  defendant  was  not  liable,  re- 
affirmed and  followed.  ORtmrke  v. 
Eart, 301 

2.  The  cases  of  WairMr  r.  Lee,  (2 
Seld.,  IM,)  ScoU  v.  lU  Ocean 
Bank,  (5  Boew.,  192,  23  N.  Y.  R., 
289,)  and  The  Bank  of  the  MOropo- 
Ue  V.  The  New  England  Bank,  (i 
How.  U.  S.,  234,)  examined,  and 
the  two  former  followed,  distin« 
guishing  the  latter.  Hqffi/um  et 
aL  V.  i/»2Zer  et  aL, 334 

3.  The  case  of  Orw^eer  r.  ClaugUf^ 
(2  Duer,  684,)  examined  and  dis- 
tinguished.    Purchate  r,  Bdlowe, 

642 

CAUSE  OF  ACTION. 

See  AonoN. 
CITT  OP  NEW  YORK 

m 

See  Nsw  York,  Cnr  or. 

CLAIM  AND  DELIVERY. 

1.  The  provision  of  section  2l5,  of 
the  Code  of  Procedure,  which  re- 
quires the  ^eriff  taking  personal 
property  in  proceedings  of  claim 
and  ddivery,  to  keep  it  in  a  secure 
place,  does  not  require  him  to  re- 
move it  from  it9  place  of  deposit 
unless  it  is  unsafe  there;  and  if 
that  place  be  a  vessel  at  a  wharf^ 
he  is  bound  to  see  that  it  is  pro- 
perly moored,  secured  and  fastened, 
against  all  ordinary  perils  of  winds 
and  waves,  ana,  if  necessary,  pro- 
tected agunst  any  storm  or  gale, 
after  it  arose,  by  every  means 
within  his  reach,  which  a  prudent 
man  would  use  ibr  the  purpose, 
either  by  removing  the  vessel  to 
another  place  or  otherwise ;  but  be 
is  not  bound  to  anticipate  a  stoim 
of  so  unusual  viol^ice  as  not  to 
have  been  reasonably  expected. 
Moore  v.  WesterveU^ 658 


2.  Thus,  where,  in  an  action  to 
cover  the  possession  of  a  cacgo  of 
coal,  from  the  master  of  a  vessd 
lying  at  a  pier  in  the  port  of  New 
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York,  tha  Sheriff  took  poflseflsion, 
and  put  a  keeper  in  charge  of  the 
ooal,  with  the  consent  of  the  mas- 
ter, and  the  vessel  sunk  at  wharf 
during  a  violent  storm ; 
SMf  In  an  action  to  recover  from  the 
Sheriff  the  damages  sustained  by 
the  coal,  and  the  expense  of  rais- 
ing, that  it  was  only  the  duty  of 
the  Sheriff  to  take  such  steps  to 
insure  its  safety,  as  a  careful,  pru- 
dent man  of  good  sense  and  judg- 
ment^ well  acquainted  with  the 
condition  of  the  vessel,  and  her  lo- 
cation in  regard  to  exposure  to 
storms,  and  having  all  the  power 
of  the  Sheriff  in  the  matter,  might 
reasonably  have  been  expected  to 
take,  had  the  coal  belonged  to  him- 
self  id. 

3.  In  such  action,  where  the  Oourt 
properly  instructed  the  Jury  as  to 
the  Sheriffs  duty,— 

JSeldf  That  a  request  to  charge  that 
the  Sheriff  is  responsible  for  the 
negligence  of  the  master  and  crew, 
after  he  took  possession,  was  not 
proper  in  form,  and  it  was  not  error 
to  refuse  it 

Beld,  further.  That  the  verdict  for  the 
defendant  was  not  against  tiie 
weight  of  evidence  in  this  case, 
and  that  judgment  thereon  should 
be  affirmed id, 

OOMMON  CAEBIEB. 

1.  In  an  action  against  a  carrier  of 
passengers,  to  recover  damiwes  for 
a  failure  to  carry  the  plaintiff  with- 
in the  ^>point^  time,  to  the  place 
for  which  he  had  taken  passage,  by 
reason  whereof  he  did  not  perform 
his  errand  there,  and  was  detained 
at  e:q>ense,  and  to  the  ii\jury  of 
his  business  at  home,  he  must  pro- 
duce some  evidence  that  if  he  nad 
arrived  at  the  appointed  time  he 
might  have  done  his  errand  and 
would  have  promptly  returned,  or 
that  he  could  not,  with  due  effort, 
accomplish  his  errand  by  reason 
of  his  delay  in  arriving.  Nor  can 
the  plaintiff,  in  such  action,  recover 
his  expenses  and  the  damages  to 
his  business  during  a  sojourn  of 


several  days,  without  some  proof 
as  to  the  time  when  he  first  ascer- 
tained that  he  oould  not  aocom- 
plish  his  errand,  and  mighty  there- 
fore, return.  Benson  v.  The  New 
Jereey  Railroad  and  Transportation 
Co., 412 

2.  The  fact  that  his  errand  was  to 
receive  a  loan  of  money,  previously 
promised  to  him,  and  that^  not  re- 
ceiving it,  he  was  without  mone^ 
for  the  expenses  of  returning  until 
he  received  it  from  home,  is  not 
enough  to  show  a  necessity  for  de- 
li^ing  his  return,  if  he  made  no 
effort  to  borrow,  and  does  not  show 
that  there  was  any  difficulty  in  his 
doing  so. id. 

OONTBACTS. 

1.  The  plaintifis  agreed  to  deliver  to 
the  defendant  a  certain  quantity«of 
cement,  to  be  packed  in  air  tight 
oak  barrels,  and  to  be  subject  to 
inspection  of  the  United  States 
Government  inspector,  and  to  be 
delivered  at  New  York  or  Bon- 
dout  (on  the  Hudson)  at  specified 

g rices,  at  a  credit  of  thirtv  days 
'om  the  time  of  delivery,  plaintifis 
reserving  the  riffht  to  pack  it  in 
hard  wood  barrels  if  the  Govern- 
ment would  receive  it  so ;  and  the 
contract  expressed  that  the  cement 
was  for  the  Pensaoola  Navy  Yard. 
Hdd,  1.  That  by  the  true  construction 
of  this  contract,  delivery  and  ao- 
ceptance  by  defendant,  at  New 
York  or  Kondout,  entitled  the 
plaintifib  to  payment  thirty  days 
thereafter,  although  the  cement  had 
not  within  that  time  been  approved 
on  inspection  at  Pensaoola.  Pass- 
ing inspection  was  not  a  condition 
precedent  to  the  right  to  demand 
payment 

2.  That  such  right  was,  however, 
Eable  to  be  defeated  by  the  rejeo- 
tion  of  the  cement  on  inspection  at 
Pensaoola;  and  if  so  rejected  before 
suit  brought^  the  defendant  might 
avail  himself  of  it  as  a  failure  of  the 
consideration  of  his  contract^  apd 
would  not  be  restricted  to  setting 
it  up  1^  a  counterclaim. 
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3.  That  by  aooepting  cement 
packed  ia  barrels^  wmch  were 
neither  oak  nor  air  tight,  the  de- 
fendant waived  the  provision  of 
the  contract  which  required  suoh 
barrels,  but  might,  nevertheless, 
rely  on  the  provision  that  it  should 
pass  inspection. 

4  That  to  establish  a  defense  as 
to  any  part  of  the  cement  which 
was  rejected  upon  inspection,  de- 
fendant must  have  notified  the 
plaintiflls,  not  only  of  its  rejection, 
but  also  that  it  was  at  their  dis- 
posal or  was  subject  to  their  orders, 
and  must,  in  some  manner,  (adapted 
to  its  then  situation,)  have  furnished 
them  with  the  means  of  controlling^ 
it  Merely  informing  the  plaintiff 
that  a  part  of  it  had  been  "  rejected 
at  Pensacola,"  (without  saying  how 
much,)  "  and  tixat  it  lay  there,"  is 
not  enough. 

5.  That  to  establish  a  counter- 
claim for  damages  for  such  breach, 
defendant  must  prove  his  damages. 
Proof  of  mere  rejection  on  inspec- 
tion would  entitle  him  at  most  to 
nominal  damag^es;  and  this  alone 
is  not  ground  for  reversing  a  judg- 
ment against  him  for  the  price. 
Ddc^fiddel  sL  v.  Ikgrauw, 1 

• 

2.  In  such  an  action,  evidence  tend- 
ing to  show  that  the  cement  was 
rejected  because  injured  by  careless 
handling,  on  the  part  of  the  defend- 
ant)  is  admisuble. id 

See  AssiONMENT. 
evidknce,  1,  2. 
Insuiunob,  1,  2. 
New  Trial,  2. 

PARTNERSmP,  1,  2. 

Pledge,  2. 

3.  An  agreement  by  the  plaintifl^ 
with  the  master  of  a  vessel  which 
the  defendant  chartered,  to  pay 
demurrage  for  delay,  cannot  form 
the  basis  of  a  counterclaim  by  the 
defendant  against  the  plaintifis  for 
demurrage  paid  by  him id, 

• 

L  Where  an  unincorporated  railroad 
company,  desiring  to  control  the 
.construction   of    a   public   sewer 


under  their  track,  procured  the 
contract  with  the  city  for  its  con- 
struction, in  the  name  of  the  plain- 
tifif,  one  of  their  members,  which 
required  him  to  do  it  within  a 
fixed  time,  and  to  remove  obstruc- 
tions from,  and  &cilitate  the  pre- 
servation of  the  track;  and  then 
employed  him  to  do  the  work, 
agreeing  to  pay  him  his  expenses 
over  the  contract  price,  and  an 
allowance  for  his  services,  and,  it 
being  understood  that  the  time  in 
which,  by  his  contract,  he  was 
bound  to  complete  it  was  too 
short,  he  agreed  with  tnem  to  do 
it  in  the  shortest  possible  time,  and 
also  in  a  manner  consistent  with 
their  interests,  and  not  to  stop  the 
running  of  the  car& 

Hddf  That  this  agreement  with  the 
Company  was  not  illegal  as  against 
public  policy.  Dingeldein  v.  Th» 
Third  Avenue  R.  IL  Co 79 

5.  A  corporation  was  subsequently 
created  to  operate  the  railroad,  and 
the  Ck>mpany  conveyed  their  pro- 
perty to  the  corporation.  The 
grant  was,  in  terms,  subject  to  the 
payment  the  Company  had  agreed 
to  make  to  the  plaintiff,  but  con- 
tained no  covenant  to  pay  it;  and 
the  plaintiff  went  on  with  the 
work,  with  the  knowledge  of  the 
corporation,  and  without  objection 
on  their  part^  and  their  Superin- 
tendent, with  the  knowledge  of 
the  President,  gave  directions  as  to 
keeping  the  track  clear. 

Beldf  That  these  facts  did  not  make 
the  corporation^iable  for  the  plain- 
tiff's compensation.  To  charge 
them,  there  must  be  either  an 
entire  novation  of  the  contract,  to 
which  the  plaintiff,  the  corporadon 
and  the  unincorporated  company 
should  be  parties;  or  a  new  pro- 
mise on  the  part  of  the  corpora- 
tion should  be  shown. id, 

6.  JR  aeemf,  that  illegality  in  a  contract 
sued  on,  though  shown  by  the  tesr 
timony,  cannot  avail  the  defendant, 
unless  it  is  alleged  in  the  pleadings; 
and  that  an  allegation  in  the 
answer  that  the  contract  was  iUe- 
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gal,  coupled  with  an  enaineration 
in  the  same  para^ph,  of  specific 
^unds  of  illegahtj,  does  not  en- 
title the  defendant  to  prove  any 
eround  of  illegality  not  so  sped- 
ned. id. 

7.  An  agreement  by  which  a  person 
is  to  be  paid  a  stipulated  sum  for 
giving  testimony,  on  the  condition 
that  it  leads  to  tne  termination  of 
a  suit  favorable  or  satisfactory  to 
the  other  contracting  party,  who  is 
a  party  to  such  suit,  is  illegal  and 
YOuL  JPoBak  t.  Gregory  et  aL,  116 

8.  Where  parties  to  an  action  involv- 
ing the  question  of  the  validity  of 
a  patent^  entered  into  an  agreement 
with  one  who  was  qualified  to  tes- 
tify as  an  expert^  by  which  the 
former  paid  the  latter  $1^000 ;  and, 
fiiriher,  agreed  to  pay  him  $2,000, 
upon  the  condition  that  the  infor- 
mation possessed  by  him,  or  the 
testimony  given  by  him,  should 
enable  them  to  succeed  in  the  ac- 
tion: and,  further,  agreed  to  pay 
him  his  traveling  expenses,  and  the 
usual  per  diem  of  an  expert ;  he 
agreeing,  in  consideration  of  the 
premises,  to  *'  hold  himself  at  all 
times  in  readiness  to  give  his  testi- 
mony, or  to  impart  his  information, 
as  abovei.  aa  an  expert  in  said 
matters : 

Beldj  That  the  whole  agreement  was 
void ;  and  that  he  could  not  recov- 
er even  his  fees  as  expert  and  his 
traveling  expensea  (Bobertbon,  J., 
dissented.) id, 

9.  The  defendant  and  others  who 
Ivere  associated  in  an  enterprise  of 
building  certain  steamships  to  fiilfill 
a  contract  with  the  United  States 
government  for  carrying  the  mail, 
entered  into  an  agreement  with 
each  other  whereby  the  defendant 
and  R,  G.  and  W.,  agreed  to  build 
such  steam  vessels,  to  conform  to 
such  government  contract^  under 
the  direction  and  control  of  the 
defendant ;  such  vessels  when  built 
to  be  held  by  the  defendant,  and 
R  and  M.,  as  trustees  for  the  other 
associates.    The  hulls  of  two  of 


such  vessels  having  been  built^  the 
defendant  made  a  contract  with 
the  plaintifis'  firm  for  the  steam 
engines,  at  a  cost  of  $300,000. 
This  contract^  which  was  tripartite, 
purported,  in  the  body  of  it,  to  be 
made  by  the  defendant  and  B.,  G. 
and  W.,  with  another  person,  who 
was  not  a  party  to  the  original 
agreement  of  the  associates;  but 
it  was  not  signed  by  any  one  but 
the  defendant.  In  making  it  and 
carrying  it  out^  the  plaintifib'  firm 
dealt  only  with  the  defendant.  He 
made  sundry  payments  upon  the 
contract,  partly  by  conveying  land 
in  which  his  associates  had  no  in- 
terest^ and  partly  by  giving  his 
individual  notes,  payable  at  a  fu- 
ture day,  without  adding  interest 
for  the  time,  which  he  refused  to 
include  on  account  of  alleged  delay 
in  the  work,  and  of  a  claim  to 
damages  for  which  delay,  he  had 
given  them  written  notice  in  his 
own  name.  Upon  accounting  with 
his  associates,  he  charged  them 
with  the  price  of  the  land  as  a  cash 
payment^  and  interest  upon  the 
notes  he  had  given,  from  the  day 
of  giving  them,  and  after  adjusting 
his  accounts  with  plaintifis'  firm, 
promised  them  to  pay  the  balance. 
Eeldj  1.  That  in  an  action  for  the 
balance  due  for  the  work  under  the 
contract,  and  extra  work  on  the 
same  'v^essels,  such  facts  were  evi- 
dence from  which  a  Referee  might 
infer  that  exclusive  credit  was 
given  to  the  defendant,  and  if  so, 
that  an  action  would  lie  against 
him  alone,  without  joining  the  other 
persons  named  with  him  in  the  in- 
strument 

2.  That  even  if  this  were  not  the 
case,  he  made  himself  liable  on  the 
contract  by  signing  it  alone ;  there 
being  no  proof  that  he  intended 
not  to  be  bound  until  the  others 
signed. 

3.  That  the  evidence  in  the  case 
being  sufficient  to  sustain  the  find- 
ing by  the  Referee,  that  the  de- 
fendant^ having,  on  an  accounting 
with  his  associates,  been  allowed 
the  sum  due  the  plaintiffs'  firm,  in 
consideration  thereof  assumed  pay- 
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ment  of  the  same  to  them,  each 
finding  would  sustain  the  plaintUfo' 
action  against  him  alone. 

4.  That,  upon  the  evidence,  the 
Beferee  being  warranted  in  finding 
that  the  defendant,  upon  an  ac- 
counting with  the  plaintiffs'  firm, 
in  relation  to  the  contract  with 
them  and  the  worlc  under  it,  had 
either  waived  all  claim  for  dam- 
ages on  account  of  delay  in  the 
work,  orhad  considered  the  advan- 
tages he  obtained  in  the  settlement 
equivalent  to  it;  he  might  disre- 
gard such  claim  as  being  no  loneer 
available  to  reduce  plaintiffs*  claim. 
/Sboor  et  aL  v.  Law^ 1^ 

10.  R  Menu,  that  the  defendant  had 
not,  merely  as  a  joint  owner  of  the 
hulls  of  the  vessels,  authority  to 
bind  his  co-owners,  by  a  contract 
for  the  conversion  of  them  into 
Bteam  vessels,  by  placing  engines 
in  them. H, 

11.  An  aereement  between  the  guar- 
dian of  an  infant  and  the  person 
becoming  surety  in  his  offidaf  bond, 
that  the  latter  shall  hold  the  prop- 
erty of  which  the  guardian  is  cus- 
todian, for  his  own  indemnity,  is 
void,  because  subversive  of  the 
objects  of  the  appointment  and 
security,  and  contrary  to  public 
policy.  The  guardian  cannot  pledge 
the  property  of  his  ward  as  secori- 
^  to  his  own  surety.  PoutbMy  v. 
RandaO^ 232 

12.  Hence  it  is  no  defense,  in  an  ac- 
tion by  the  guardian,  against  one 
who  has  collected  moneys  of  the 
estate  and  refiises  to  pay  them  over, 
to  show  that  the  defendant  became 
the  guardian's  surety  upon  such  an 
agreement,  and  that  the  guardian 
is  insolvent,  and  to  offer  to  pay  the 
money  into  Court • id, 

13.  The  words  "  for  value  received,** 
in  a  contract,  sufficiently  express 
the  consideration  within  the  re- 
quirement of  the  statute  of  frauds. 
Howard  v.  EoJhrook  et  al., . . .  .237 

14.  Where  a  person  employs  differ- 
ent parties  by  distinct  contracts,  to 


do,  respectively,  die  carpenter  woik 
and  the  mason  work  of  a  building, 
neither  contractor  being  a  party  to 
the  other's  contract,  and  the  con- 
tract of  one  not  referring  to  that  * 
of  the  other,  and  the  work  being 
such  that  the  performance  of  the 
carpenter  work  is  necessaiy  to 
enable  the  mason  to  perform  his 
work,  if,  by  a  delay  on  the  part  of 
the  former  the  latter  is  prevented 
firom  making  strict  p^onnaooe 
within  the  contract  time,  he  does 
not  thereby  become  liable  to  the 
employer  as  for  a  breach  of  his 
contract,  nor  forfeit  his  right  to 
recover  for  what  he  has  dona 
Stewart  et  aL  v.  ^efeOcn, 261 

15.  In  sudi  a  case,  where  the  masons 
brought  their  action  to  recover  for 
the  work,  and  the  defense  was,  that 
they  had  not  completed  it  by  the 
first  of  February,  which  was  the 
time  fixed  by  the  contract 

Heldj  That  there  was  no  error  m 
charging  the  Jury  that  tf  there  was 
a  delay  or  inteimption  of  the  work 
of  erecting  the  building,  resulting 
fi-om  the  omission  of  the  carpenters 
to  do  what  was  essential  to  enaUe 
the  plaintifis  to  proceed  with  their 
worK,  and  if  such  delay  was  such 
as  to  throw  the  completion  of  the 
work  over  the  first  of  February, 
then  the  plaintifis  would  be  entitle 
to  recover,  being  prevented  from 
completing  their  contract  in  time^ 
by  the  act  of  the  defendant  or  his 
carpenters. 

EtJd^  further^  That  upon  the  evi- 
dence in  this  case  Uie  Jury  w^e 
warranted  in  finding  that  the  plain- 
tiffs were  prevented  by  the  carpen- 
ters from  completing  the  work  in 
time.  (BoBERTSON,  J.,  dissented.)  td 

16.  After  a  written  contract  for  the 
construction  of  a  building  had  been 
made  it  was  ascertain^  by  the 
parties  that  certain  work  would  be 
necessary,  which,  at  the  time  of 
making  the  contract^  was  not  anti- 
cipated, and  the  question  which 
arose  between  them,  as  to  who  was 
to  bear  the  expense  of  it,  was  set- 
tled by  the  employer  agreeing  to 
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Mgr  tiie  oontnuston  i^  q)6oified  mm 
for  doiog  iif  and  relying  on  Hub 
promise  they  did  it 
Mud,  That  he  was  not  afterwards  at 
liberty  to  insist  that  the  written 
contract  required  them  to  do  it  at 
their  own  expense. icL 

17.  Under  a  provision  in  a  contract 
to  do  the  mason  work  of  a  build- 
ing, that  payment  is  to  be  made 
<<  when  all  the  works  are  completely 
finished,  aitd  certified  by  the  archi* 
tect  to. that  effect^''  a  certificate  that 
the  contractors  "have  completed 
the  mason  work  to  your  building  " 
IB  sufficient id. 

IBf  The  common  law  rule  that  in  an 
action  on  a  joint  contract^  against 
several  persons,  the  plaintiff  cannot 
recover  against  either,  without 
establishing  that  the  contraot  sued 
upon  is  £e  joint  contract  of  all, 
still  applies  in  actions,  which  were 
commenced  before  the  enactment 
of  the  Code  of  Procedure.  Bidden 
etaL  Y.LahcnM  et  aL, 436 

19.  The  provision  of  section  274  of 
the  Code  of  Procedure,  altering 
this  rule,  does  not  affect  actions 
eommenoed  before  the  Code;  and 
section  459  of  the  Code,  as  amend- 
ed in  1851,  which  msJces  all  its 
provisions  apply  to  future  "pro- 
ceedings" in  actions  theretofore 
commenced,  merely  prescribes  the 
forms  to  be  observed,  and  does  not 
modif)r  or  repeal  anv  rule  of  law 
affectmg  a  defendant  s  liability  or  a 
plaintifrs  right  to  recover. id, 

20.  The  following  agreement  "For 
vahie  received,!  hereby  guaranty 
to  A.,  that  the  bond  ofj**  &c., 
'<  shall  be  of  the  value  of,"  &c., 
^'on,"  &c,  "  at  which  price  and  at 
which  date  I  will  purchase  the  same 
if  offered  to  me,  contains  both  a 
%  contract  of  guaranty  and  a  con- 
tract of  purdiase;  and  it  gives  A. 
his  option  to  recover  on  the  guar- 
anty, retaining  the  bond,  or  to 
recover  as  on  a  sale  of  the  bond 
upon  delivering  it  up.  (Barbour, 
J.  dissented.)  Ddafidi  v.  Eolhrook 
etaL, 446 


21.  Under  a  eovenaat^  in  an  execu- 
tory contract^  for  the  sale  of  a  lot 
of  land  by  the  vendor,  to  erect 
upon  an  adjoining  lot^  along  the 
boundary  line  between  the  two 
lots,  a  wffl,  and  to  grant  and  con- 
vey to  the  purchaser  the  right  to 
use  such  wall  in  the  erection  of  a 
house  on  the  lot  so  agreed  to  be 
sold  to  him.  and  "for  that  purpose 
to  insert  tne  beams  thereof  into 
such  wall,  to  the  extent  of  £6ur 
inches,"  and  two  chimney  backs  to 
the  like  extent  and  to  "  keep  and 
maintain  such  beams  and  chimney 
backs  therein,  so  long  as  such  wall 
should  stand,"  spch  wall  "to  be 
a  party  wall  between  the  two 
houses  to  be  built"  on  such  two 
lots,  the  contract  containinff  also, 
in  terms,  a  present  grant  of  such 
easement  in  such  wall  to  be  built 

BkUd,  That  the  purchaser  did  not 
acquire  thereby  a  right  to  use  such 
wall  in  any  other  way  than  that  so 
specified ;  and  that  he  was  not  enti- 
tled to  prolong  the  hntel  course  of 
his  firont  wall,  across  the  boundary 
line  of  such  two  lots,  so  as  to  enter 
into  the  front  wall  of  the  vendor's 
building  at  the  point  or  line  where 
those  walls,  meeting,  a^oined  the 
party  waU.  FeUretch  v.  Leamy,  610 

22.  The  Broadway  Bank  loaned  mon- 
ey to  C,  for  which  they  received 
from  him  a  pledge  of  stocks  as  col- 
lateral security.  They  also  dis- 
counted several  notes  for  him,  and 
received  from  him  a  draft  on  a  di^h 
tant  place  for  collection.  Beipre  it 
was  known  whether  the  draft  was 
paid  or  not,  he  applied  to  the  presi- 
dent of  the  bank,  saying  that  he 
must  have  the  proceeds  of  the  draft 
immediately  or  must  suspend  pay- 
ment ;  and  the  president  asking  for 
collateral  security,  he  answered. 
"  The  bank  holds  all  my  stocks,  and 
they  are  security  fi)r  aU  my  dis- 
counts and  this  draft"  to  which 
the  president  replied,  "If  that  is  so 
the  bank  will  put  the  proceeds  of 
this  draft  to  your  ccedit^"  which 
was  thereupon  done. 

Hdd,  That  this  was  a  pledge  tn 
pTiEMinM  of  the  stocks,  as  security 
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for  an  the  duooonts  which  had 
been  made  for  C,  as  well  aa  for 
the  draft  in  question.  (Bobsbtbon, 
X,  diaaented.)  Van  SUxrotm  et  aL, 
▼.  The  Broadway  Bank^ 632 

23.  Tradesmen  who  sell  eoods  io  a 
wifb  upon  her  husbanas  aooount, 
after  notice  from  him  not  to  do  so, 
cannot  recover  from  him  therefor, 
unless  they  show  a  subsequmit  pro- 
mise by  him  to  pay,  or  that  tiie 
goods  sold  were  necessary  and 
suitable  to  her  condition  in  hfe,  and 
that  she  wa:B  not  otherwise  provid- 
ed for  by  her  husband.  Theriott  et  I 
aL  V.  &gioU, 678  j 

24.  If  the  husband  has  given  such 
notice,  the  burden  of  proof  is  upon 
the  pUintifb,  to  show  that  the 
goods  sold  were  necessary  and  not 
provided  by  the  husband. id 

CONVERSION. 


1.  Where  the  pledgee  of  a  bond  and 
mortgage,  without  demand  or  no- 
tice, transferred  the  bond  and  mort- 
gage to  a  third  person,  for  a  sum 
sufficient  to  pay  the  debt^  but 
grossly  inadequate  to  the  value  of 
the  bond  and  mortgage,  and  the 
latter  canceled  them:  J9e2d,  That 
this  was  a  conversion  of  them,  and 
the  pledgee  was  liable,  therefore, 
in  an  action  in  the  nature  of  tro- 
CaTnpbeU  v.  Ftkrker, 322 


ver. 


Z  Such  subsequent  transfer  of  the 
bond  and  mortgage,  having  been 
not  a  sale  but  a  device  to  get  the 
mortgage  satisfied,  and  the  plain- 
tiff, the  assignor,  having  tendered 
the  debt  due,  and  demanded  a  re- 
assignment^ it  is  immaterial  whether 
the  assignment  be  regarded  as  a 
pledge  or  a  mottgace,  for  in  either 
case  a  tender  would  destroy  the 
pledgee's  lien,  and  trover  would 
Ue  for  the  refiisal  to  deHver.  (J^er 
BoswoBTH,  Gh.  J.) id. 

3.  The  owner  having  made  tender  to 
the  assignee,  and  having  taken  the 
goods  from  the  Sheriff's  possession. 

ffSdf  That  a  subsequent  retaking  of 


them  by  the  Sheriff  was  tortious 
and  made  him  liable  to  an  action 
for  their  conversion.    Qxjk  v.  Kdlk/ 

358 

GOBONER. 

.  Under  the  Code  of  Pnxjednre, 
(§§  186,  419,)  the  Coroner  may 
call  to  his  aid  the  power  of  the 
county,  in  a  proper  case,  in  ezecat- 
ing  an  order  of  arrest  in  an  ac- 
tion in  which  the  Sheriff  is  a  partr 
SlaterY,  Wood, :..15 

2.  The  mere  fact  that  the  officer  had 
not^  at  the  time  of  summoning  the 
power  of  the  county,  a  suffident 
cause  for  summonine  them,  doei 
not  affect  the  duty  of  the  persons 
summoned  to  aidf  him  i^  when 
they  come  together,  resistanoe  is 
offered  to  his  executing  the  proceas, 
nor  does  it  affect  the  consequent 
liability  of  those  who  make  or 
cause  such  resistanoe,  except  tiiat 
it  may  perhaps  affect  the  question 
of  damages. «i 

See  AonoN. 
CORPORATION. 


1.  Where  an  unincorporated  railroad 
company,  desiring  to  control  the 
construction  of  a  public  sewer  under 
their  track,  procured  the  contract 
with  the  city  for  its  constraction, 
in  the  name  of  the  plaintiff,  one  of 
their  members^  which  required  him 
to  do  it  within  a  fixed  time,  and  to 
remove  obstructions  from,  and  &- 
cilitate  the  preservation  ot,  the 
track ;  and  then  employed  ^m  to 
do  the  work,  agreeing  to  pay  him 
his  expenses  over  the  contract 
price,  and  an  allowance  for  his  ser- 
vices, and,  it  being  understood  that 
the  time  in  which,  by  his  contract, 
he  was  bound  to  complete  it^  was 
too  short,  he  agreed  with  them  to 
do  it  in  the  shortest  possible  time^ 
and  also  in  a  manner  consistent 
with  their  interests,  and  not  to  stop 
the  running  of  the  cars. 

Held,  That  this  agveement  with  the 
Company  was  not  illegal  as  against 
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public  policy.    DmgMdn  v.   Tht 
Third  Avmue  Railroad  Co,,,. .79 

.  A  corporation  was  subsequently 
created  to  operate  the  railroad,  and 
the  Company  conreyed  their  prop- 
erty to  the  corporation.  The  grant 
was,  in  terms,  subject  to  the  pay- 
ment the  Company  had  agreed  to 
make  to  the  plaintiff,  but  contained 
no  corenant  to  pay  it ;  and  the 
plaintiff  went  on  with  the  work, 
wit^  the  knowledge  of  the  corpo- 
ration, and  without  objection  on 
their  part,  and  their  Superintend- 
ent, with  the  knowledge  of  the 
President  gave  directions  as  to 
keeping  the  track  clear. 
Sddj  That  these  facts  did  not  make 
the  corporation  liable  for  the  plain- 
tiff's  compensation.  To  cnarge 
them,  there  must  be  either  an  en- 
tire novation  of  the  contract,  to 
which  the  plaintiff^  the  corporation 
and  the  unincorporated  company 
should  be  parties :  or  a  new  pro- 
mise on  the  part  of  the  corporation 
should  be  shown id, 

3.  The  possession,  by  the  transfer 
agent  of  a  corporation,  of  the  trans- 
fer books  of  its  stock,  and  his  au- 
thority to  allow  them  to  be  used, 
do  not  constitute  the  inddda  of  an 
authority  to  make  representations 
as  to  the  ownership  of  stock,  so  as 
to  render  the  company  liable  for 
the  falsity  of  such  representations 
made  by  him.  JSenning  v.  The  New 
York  and  New  Haven  Railroad 
Company  et  aL, 283 

4.  "Nor  does  mere  permission,  given 
by  the  agent,  to  enter  upon  such 
books  a  transfer  of  reputed  stock, 
there  being  no  new  certificate  given, 
amount  to  a  representation  by  him 
that  the  person  making  the  transfer 
was  the  owner  of  any  genuine 
stock. id. 

See  Action^  3-6. 

Nbw  X  obk,  Citt  or. 

COSTS. 

1.  Where,  upon  the  trial  of  an  action 
for  the  foreclosure  of  a  mortgage 

Bosw. — Vol.  IX.        90 


upon  real  property^  the  Judg^e  di- 
rected judgment  for  the  plaintiff, 
without,  however,  awarding  costs, 
and  ordered  a  reference,  to  ascer- 
tain tha  amount  due  the  plaintiff 
and  whether  there  were  any  prior 
liens,  &C. ;  and  upon  the  coming  in 
of  the  report  the  plaintiff  appHed 
to  another  Judge,  without  notice 
to  the  other  parties,  and  obtained 
final  judgment  awarding  costs. 
Eeldj  That  the  judgment  was  unau- 
thorized, and  ^ould  be  reversed  on 
appeal  Whether  the  first  deci- 
sion was  intended  to  be  final  or  not^ 
it  did  not  warrant  such  a  judgment 
The  Judge  before  whom  the  cause 
was  trie^,  alone  is  competent  to 
pass  on  the  question  of  costs. 
Chamberlain  v.  Dempset/y 540 

See  ExxouTORS  and   Aduimistba- 

T0R8,  5. 

pRAcnoE — costs. 
Reoeivxr,  6. 

COUNTERCLAIM. 

1.  An  agreement  by  the  plaintifis, 
with  tlie  master  of  a  vessel  which 
the  defendant  chartered,  to  pay 
demurrage  for  delay,  cannot  form 
the  basis  of  a  counterclaim  by  the 
defendant  against  the  plaintiffs,  for 
demurrage  paid  by  him.  Delafidd 
V.  IhOrauWj 1 

See  Damages,  5. 

Landlord  and  Tenant,  L 

COVENANT. 

1.  Leases  for  a  term  not  exceeding 
three  years  are  not  within  the 
statute,  (1  R  S.,  738,  §  140,) 
whi(!h  declares  that  no  covenant 
shall  be  implied  in  any  conveyance 
of  real  estate.  Moffat  v.  Strong^  57 

2.  The  implied  covenant  for  quiet 
enjoyment  which  arises  upon  such 
a  lease  is  broken  by  an  expulsion, 
by  one  having  paramount  title, 
without  any  judgment  or  decree,  id, 

3.  The  defendant  was  tenant  of  a  lot 
of  land  and  buildings  thereon,  under 
a  lease  firom  the  plaintiff,  for  the 
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teim  of  three  yeant  The  owner 
of  the  adjoining  lot  was,  in  fiict^  the 
owner  of  a  strip  of  land  within  and 
•long  the  aide  of  the  demised  pre- 
miseSi  and  on  which,  in  part,  the 
well  of  the  buildings  rested;  and 
he  notified  the  detendant  of  the 
encroachmenti  and  that  he  was 
about  to  excavate  under  the  wall, 
and  required  him  to  remove  the 
waU.  The  defendant  gaVe  written 
notiloe  of  this  claim  to  the  plaintiff, 
and  required  him  to  defend  his 
ri^ts  as  he  mieht  be  advised,  and 
notified  him  that  be  should  hold 
him  responsible  for  any  damages 
fuatained ;  but  the  plaintiff  taking 
no  measures  to  protect  the  wall  or 
prevent  its  removal,  and  the  exca- 
TaUon  being  commenced,  the  de- 
fendant^ in  view  of  the  danger 
eaused  by  the  undermining  of  the 
wall  took  it  down,  and  rebuilt  it 
on  the  line  of  the  plaintiff 's  lot  In 
the  plaintiff's  action  to  recover  the 
rent 

EkH  1.  That  these  facts  constituted 
such  an  eviction  bv  paramount  title, 
from  a  part  of  uie  demised  pre- 
mises, as  to  suspend  a  portion  of 
the  rent,  and  were  available  as  a 
defense  thereto. 

2.  That  thev  were  also  a  breach 
of  the  implied  covenant  for  quiet 
enjoyment,  and  were  available  as 
grounds  for  a  counterclaim  to  the 
rent id. 


J>. 


DAMAGES. 

1.  In  eomputinff  the  damages  to  be 
awarded  to  the  plaintiff  for  an  in- 

{*ury  to  his  tenement  and  business 
}y  the  defendant^  a  loss  of  antici- 
gated  profits,  arising  ^m  an  illegal 
nsiness,  cannot  be  included.  Kane 
y.  JohnHatif 154 

%  If  it  appears  that  the  pUdntiff  was 
Belling  liquors,  the  burden  is  upon 
him  to  show  that  he  had  a  license, 
if  he  would  recover  for  such  loss 
of  profits  in  that  business. id. 


3.  Where  the  plaintiff  was  a  tenant 
having  an  unexpired  term  of  only 
one  month,  and  it  appeared  that 
she  had  no  license ;  jBeU,  that  there 
was  no  presumption  that  she  would 
have  obtained  a  license  before  the 
expiration  of  the  term. id. 

4.  In  such  case  it  is  error  for  the 
Judge  to  refiiae  the  defendant's 
request  to  charge  the  Jury,  that 
the  plaintiff  is  not  entitled  to  re- 
cover for  loss  of  profits  from  nle 
of  liquor. ii 

&  It  items,  that  a  claim  for  nnfiqni- 
dated  dama^  against  the  ptaiatlffii 
and  others,  in  &vor  of  the  defend- 
ants and  others,  is  not  available  by 
way  of  reooupmoit)  coonterdaim 
or  set-offl  Seoor  et  si  v.  Xaw,.163 

6.  In  an  action  to  recover  poseeasion 
of  ^[)ecific  personal  property,  and 
damages  for  its  detention,  it  is  pro- 
per that  the  Jury,  on  finding  for  the 
plaintiff,  should  assess  the  value  of 
the  property,  as  well  as  the  dama- 
ges, altliough  the  plaintiff  has  ob- 
tained a  delivery  before  tiie  trial. 
(Barbouk,  J.,  dissented)  Thiof  t. 
The  New  York  and  EarJem  R.  R 
Co., 396 

7.  If  the  assessment  of  the  value  were 
not  proper,  the  Court  would  not, 
before  judgment,  order  a  new  trial 
on  that  ground.  (Per  Boswobth, 
Oh.  J.) id, 

8.  In  an  action  against  a  carrier  of 
passengers,  to  recover  damages  for 
a  failure  to  carry  the  plaintiff  with- 
in the  appointed  time,  to  the  place 
for  which  he  had  taken  passage, 
by  reason  whereof  he  did  not  pe^ 
form  his  errand  there,  and  was  de- 
tained at  expense,  and  to  the  inju- 
ry of  his  business  at  home,  he  most 
produce  some  evidence  that  if  he 
had  arrived  at  the  appointed  time 
he  might  have  done  his  errand  and 
would  have  promptly  returned,  or 
that  he  could  not,  with  due  effort 
accompli^  his  errand  by  reason  or 
his  deW  in  arriving.  Nor  can  the 
plaintifi^  in  such  action,  recover  his 
expenses  and  the  damages  to  his 
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business  during  a  sojourn  of  seve- 
ral  days^  without  some  proof  as  to 
the  time  when  he  first  ascertained 
that  he  could  not  accomplish  his 
errand,  and  might  therefore,  re- 
turn. Benson  ▼.  The  New  Jersey 
BaUroad  and  TraneporUsUon  Com- 
paniff 412 

9.  The  fact  that  his  errand  was  to  re- 
ceive a  loan  of  money,  previously 
promised  to  him,  and  that,  not  re- 
ceiving it^  he  was  without  money 
for  the  expenses  of  returning  until 
he  received  it  from  home,  is  not 
enough  to  show  a  necessity  for  de- 
laying his  return,  if  he  made  no 
effort  to  borrow,  and  does  not 
show  that  there  was  any  difficulty 
in  his  doing  so. td 

See  JuDomarr,  5. 

Title  to  Rsal  Propxbtt. 


DEBTOR  AND  CREDITOR 

1.  Where,  in  case  of  assets  in  con- 
troversy among  creditors,  a  Re- 
ceiver has  been  appointed  in  a  suit 
brought  by  a  part  of  the  creditors, 
other  creditors,  prosecuting  another 
Buit^  which  seeks  to  appropriate 
and  apply  the  assets,  to  the  ex- 
clusion of  the  rights  claimed  by 
the  former,  cannot  have  a  sec- 
ond Receiver  appointed,  unless 
the  first  Receiver,  or  the  cred- 
Hors  he  represents,  are  made  par- 
ties to  the  latter  action,  and  have 
opportunity  to  be  heard  on  the 
question.  The  Bomk  of  Mutual 
Itedemjption  v.  Sturgis  et  al., . .  .608 

2.  Thus,  where  the  plaintiffs  held  bills 
drawn  by  R.,  upon,  and  accepted 
by  Sw  &  Co.,  his  factors,  who  had 
a  lien  upon  the  general  residue  of 
goods  m  their  hands  for  such  ac- 
ceptances and  other  advances,  and, 
in  actions  on  the  bills  against  R, 
the  plaintiffs  issued  attachments 
against  his  property,  and  levied  on 
the  goods  in  the  hands  of  S.  &  Co., 
who  certified  to  the  Sheriff  that 
they  had  no  property  of  R ;  and 
the  plaintiffs,  after  obtaining  judg- 


ments, and  their  executions  being 
returned  unsatisfied,  brought  a 
creditor's  suit  for  the  benefit  of 
themselves  and  all  other  creditors 
similarly  situated,  seeking  to  reach 
the  goods  and  have  them  applied 
to  pay  their  judgments; 

Held,  That  as  it  appeared  that  other 
creditors,  holding  such  bills,  with 
an  equal  right  to  have  the  assets 
applied  to  their  pa3rm6n^  had  al- 
ready had  a  Receiver  appointed  in 
an  action  on  their  own  behalf^  the 
Court  should  not  appoint  a  second 
Receiver,  at  the  instance  of  the 
present  plaintiflh. id, 

3.  Even  if  S.  &  Co.,  should  be 
deemed  to  have  lost  their  lien  as 
fikctors,  by  certifying  that  they  had 
no  goods  of  R,  this  cannot  affect 
the  right  of  other  creditors,  who, 
before  the  certificate  was  given, 
had  acquired  an  equitable  right  to 
have  the  assets  applied  to  pay  ac- 
ceptances held  by  them. id, 

4.  Where  one  of  several  creditors  of 
an  insolvent,  who  all  had  an 
equitable  hen  on  ffoods  and  securi- 
ties of  his  in  the  hands  of  his  fac- 
tors, issued  an  attachment,  and 
served  it  upon  the  factors,  and 
they,  being  also  insolvent  and  de- 
siring in  good  faith  to  have  the 
fimd  appli^  equitably  among  their 
consignor's  credit(»rs,  procured  a 
suit  to  be  brought  against  them- 
selves and  him  for  that  purpose,  by 
certain  of  such  creditors  other  than 
the  plaintiffs  in  the  attachment,  the 
suit  Doing  on  behalf  of  all  such  of 
the  creditors  as  should  come  in  and 
contribute  to  its  expenses, — 

Reld^  That  the  instituting  of  such 
suit  and  the  i^pointment  of  a  Re- 
ceiver therein,  could  not  be  deemed 
collusive,  and  a  reason  for  the  in- 
terference of  a  Court  of  equity  in 
behalf  of  the  attachment  creditors. 
The  Bank  of  Mutual  Bedemption 
Y.  Siurgis  et  si, 660 

See  AoooBD  and  SAnsrAonoR. 
AssiGNmcNT,  4c 
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DEFENSES. 

1.  A  tenant  being  put  out  of  poases- 
oion,  may  defend  an  action  for  the 
rent)  by  proof  that  he  was  ousted 
by  one  having  a  title  paramount  to 
that  of  the  landlord,  although  the 
ouster  was  not  by  virtue  of  a  judg- 
ment)  decree  or  any  legal  process : 
such  tenant  taking  the  burden  of 
proof  that  he  acted  in  good  faith, 
and  that  such  title  was  in  fact  para- 
mount   Mojfat  V.  Strong^ 57 

2.  It  is  not  an  unqualified  rule  that  a 
tenant,  put  in  possession  by  his 
lessor,  may  not  deny  the  title  of 
the  latter.  The  riide  is,  that  a 
tenant  may  not  accept  possession 
from  a  lessor,  hold  and  enjoy  under 
the  demise,  and  then  refuse  to  pay 
the  rent,  or  refuse  to  yield  the  pos- 
session to  his  lessor  at  the  termina- 
tion of  his  lease,  and  justify  such 
refusal  in  either  case,  by  alleging 
or  proving  that  the  lessor,  under 
whom  he  has  had  such  enjoyment, 
had  in  fact  no  title.  But  eviction 
under  title  paramount  is  a  defense, 
whether  sudi  title  was  in  the  evio- 
tor  before  the  lease,  or  was  ac- 
quired by  him  after  the  lease  was 
executed. id. 

3.  If  such  eviction  or  ouster  is  from 
a  part  of  the  demised  premises,  it 
entitles  the  tenant  to  an  appor- 
tionment of  the  rent,  and  an  abate- 
ment according  to  the  relative  val- 
ue of  the  part  from  which  he  is 
evicted. id, 

4.  R  seemSy  that  illegality  in  a  contract 
sued  on,  though  shown  by  the  tes- 
timony, cannot  avail  the  defendant, 
unless  it  is  alleged  in  the  plead- 
ings ;  and  that  an  allegation  m  the 
answer  that  the  contract  was  illegal, 
coupled  with  an  enumeration  in 
the  same  paragraph,  of  specific 
grounds  of  illeguity,  does  not  enti- 
re the  defendant  to  prove  any 
ground  of  illegality  not  ^o  specified. 
IHngddein  v.  The  Third  Avenue 
RR  Co,, 79 

5.  The  defendants,  del  credere  factors, 
on  being  appUed  to  by  their  prin- 


dpals  for  advances,  rendered  an 
account  of  sales,  showing  sdes  at 
various  dates,  and  specifving  an 
average  date  at  which  the  total 
balance  would  become  due,  and 
gave  their  acceptances  for  the 
amount)  payable  at  that  date;  bat 
before  tne  acceptances  matured 
they  gave  their  principals  notice 
that  they  could  not  pay  them. 
ffeldj  That  the  giving  of  the  wx^V' 
anoes  was  no  bar  to  an  action  by 
the  principals  against  the  &ctor8, 
upon  their  liability  as  such,  and 
that  in  such  action  the  defendaDts 
were  liable  for  interest  from  the 
day  specified,  without  any  further 
demand.  Ekdcdy  t.  Jacotion  et  al, 

140 

6.  It  eeemSf  that  a  claim  for  unliqui- 
dated damages  against  the  plaintifb 
and  others,  in  favor  of  the  defend- 
ants and  others,  is  not  available  hj 
way  of  recoupment,  counterdaim, 
or  set-oft  Seoor  et  al.  v.  Xaw,  163 

7.  The  contracting  party,  in  an  action 
at  law  upon  a  mortgage  of  real 
estate,  or,  in  an  equitable  action  to 
foreclose  the  mortgage,  a  defendant 
who  is  the  owner  of  the  property, 
or  has  a  valid  lien  upon  it  by  mort- 
gage or  execution,  is  entitled  to 
interpose  the  defense  of  usury  aa  a 
matter  of  strict  right  ChambeHam 
V.  Dempeey, 212 

8.  In  a  foreclosure  suit,  where  t2» 
defense  of  usury  is  interposed  by  a 
grantee  of  the  mortgagor,  an  ad- 
mission at  the  trial,  and  the  finding 
by  the  Court  as  a  fact,  that  eaxh 
grantee  is  the  owner  in  fee  of  the 
premises,  imports  that  the  convey- 
ance by  which  the  grantee  acquired 
title,  was  in  hostihty  to  the  mort- 
gage, and  such  a  grantee  may  aDege 
and  prove,  by  way  of  defense,  twt 
the  mortgage  is  usurious. ti 

9.  Where  a  person  employs  different 
parties  by  distinct  contracts,  to  do, 
respectively,  the  carpenter  work 
and  the  mason  work  of  a  building; 
neither  contractor  being  a  party  to 
the  other's  contract,  and  the  con- 
tract of  one  not  referring  to  that 
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of  the  other,  and  the  work  being 
such  that  the  performance  of  the 
carpenter  worK  is  necessary  to 
enable  the  mason  to  perform  his 
work^  if,  by  a  delay  on  the  part  of 
the  former  the  latter  is  prevented 
from  making  strict  performance 
within  the  contract  timCi  he  does 
not  thereby  become  liable  to  the 
employer  as  for  a  breach  of  his 
contract,  nor  forfeit  his  right  to 
recover  for  what  he  has  done. 
Stewart  et  aL  v.  KeteUaa, 261 

10.  In  such  a  case,  where  the  masons 
brought  their  action  to  recover  for 
the  work,  and  the  defense  was,  that 
they  had  not  completed  it  by  the 
first  of  February,  which  was  the 
time  fixed  by  the  contract 

Sdd,  That  there  was  no  error  in 
charging  the  Jury  that  if  there  was 
a  delay  or  interruption  of  the  work 
of  erecting  the  building,  resulting 
torn  the  omission  of  the  carpenters 
to  do  what  was  essential  to  enable 
the  plaintifis  to  proceed  with  their 
work,  and  if  such  delay  was  such 
as  to  throw  the  completion  of  the 
work  over  the  first  of  February, 
then  the  plaintiffs  would  be  entitied 
to  recover,  being  prevented  from 
completing  their  contract  in  time, 
by  the  act  of  the  defendant  or  his 
carpenters. 

ffeldy  further,  That  upon  the  evidence 
in  this  case  the  Jury  were  war- 
ranted in  finding  that  the  plaintiffs 
were  prevented  bv  the  car[>enters 
from  completing  the  work  in  time. 
(Robertson,  J.,  dissented.) icL 

IX.  The  defendants  having  fiiiled  in 
business  while  indebted  to  the 
plaintiff,  set  apart  certain  claims  as 
security  for  the  debt,  and  on  com- 
promismg  them,  receiving  in  part 
cash  and  in  part  a  promissory  note, 
wrote  to  him  that  they  had  done 
so,  and  remitting  the  cash,  and  say- 
ing that  these  **  must  be  received 
in  full  of  your  debt.  *  *  *  *  You 
will  please  send  a  proper  dis- 
charge." The  plaintiff  replied,  ac- 
knowledging the  receipt  of  the 
remittance,  and  saying,  "I  desire 
this  to  serve  yon  as  a  receipt  until 


you  forward  me  the  balance  and 
such  releases  as  you  desire  me  to 
execute." 

JBeldj  That  this  was  not  an  accord 
and  satisfaction,  and  was  no  defense 
to  plaintiff's  action  to  recover  the 
balance.  Oeary  y.  Page  et  el, .  .290 

12.  After  an  action  to  recover  posses- 
sion of  specific  personal  property, 
and  damages  for  its  detention,  has 
been  conmienced  by  the  service  of 
summons,  a  voluntary  takine  of 
the  property,  not  from  the  defend* 
ants  themselves,  but  by  plaintiff's 
picking  it  up  where  he  chanced  to 
find  it^  does  not  extinguish  the 
liffht  of  action.  !Rracy  v.  The  New 
York  and  BarJem  EaUroad  Com-' 
jpanyy 396 

13.  In  an  action  brought  to  enjoin  the 
defendants  from  infiinging  plain- 
tiffs' trade-mark,  an  answer,  al- 
ledng  that  the  defendants  had  sold 
omy  a  very  small  and  specified 

Suantity  of  merchandise  hearing 
le  label  complained  of,  and  that 
the  same  was  sold  to  the  plaintiffs' 
agent  at  their  request^  and  that  the 
use  of  the  label  was  accidental, 
without  intent  to  defraud  plaintifib 
or  imitate  their  label,  and  did  not 
represent  the  article  to  be  plain- 
tim\  is  not  frivoloua  GuWion  et  td. 
V.  Lindo, 605 

See  Contracts,  1, 12. 

Landlord  and  Tbnant,  4. 

DEPOSITION. 

1.  A  deposition  is  not  to  be  excluded 
on  the  ground  that  the  vntness 
was  incompetent,  by  reason  of  in- 
terest, at  the  time  when  it  was 
taken,  if  his  oral  testimony  would 
be  competent  by  law  at  ue  time 
of  the  trial,  notwithstanding  the 
existence  then  of  the  same  interest 
Fidden  et  aL  v.  Lahem  et  aL, .  .463 

2.  The  Court  will  not  entertain  a 
motion  to  suppress  answers  in  a 
deposition  taken  on  conmiission, 
upon  an  objection  going,  not  to  the 
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regnliuit^  of  theezeeati<m  of  the 
oommiasion,  bat  merely  to  the  ad- 
missibility of  the  witoeeaes'  evi- 
dence. Howard  y.  The  Orient 
Muiuai  Ituurance  Comjpany^ . .  645 

3.  In  interrogatories  to  take  the  de- 
position of  a  witness  upon  commis- 
sion, a  cross-iDterrogatoiy,  asking 
if  a  log-book  was  kept,  on  a  cer- 
tain vessel,  and  if  so,  whether  it 
did  not  contain  a  statement  apon 
a  subject  in  question,  and  requiring 
the  witness  to  produce  the  log- 
book, is  not  sufficient  to  require  the 
book  or  a  copy  of  it,  to  be  annexed 
to  the  deposition.  The  witness 
should  be  required  to  annex  a  copy, 
if  it  be  desired  to  make  it  an  ex- 
hibit  id. 

DIVORCB. 

L  Until  after  an  order  has  been  made 
by  a  Court  by  whom  a  judgment 
of  absolute  divorce  has  been  ren- 
dered in  favor  of  a  wife  against  a 
husband,  requiring  the  latter  to  give 
a  bond  with  surety,  for  the  payment 
of  an  allowance  awarded  to  such 
wife,  in  such  judgment  and  the 
fiuhire  of  such  husband  and  his 
surety  to  fulfill  the  condition,  such 
Court  is  not  authorized  by  the  pro- 
visions of  the  Revised  Statutes,  (2 
R  8.,  §  60,)  to  sequester  the  estate 
of  such  husband,  appoint  a  Recover 
tibereo^  and  apply  it  to  the  pay- 
ment of  such  allowance.  F\)Trett  v. 
foTT^it^  •...••■ •«••■•. 686 

2l  Where  security  has  been  given  by 
such  husband  in  such  case,  by 
order  of  such  Court,  for  the  pay- 
ment of  such  allowance,  it  must  first 
be  resorted  to  and  exhausted  be- 
fore his  estate  will  be  sequestered 

id, 

3.  If  rach  security  conast  of  a  mort- 
cage,  previously  belonging  to  such 
husband,  and  assigned  by  him  to  a 
trustee  to  secure  the  pajrment  of 
such  allowance,  and  the  latter  has 
become  in  arrear  by  reason  of  the 
ooUectaon  by  the  husband  of  the 
interest  on  such  mortgage,  in  con- 
sequence of  a  failure  to  notify  the 


mortgagor  of  SDoh  — BgnmsBt,  sad 
the  proceeds  of  such  mortgage  on 
a  sale,  would  probably  afi^  pay- 
ment thereon,  of  such  arrears,  be 
sufficient  if  invested  at  six  per  cent 
interest,  to  yield  enough  to  pay 
such  aUowanoe,  the  Courts  on  the 
wife's  application,  will  order  sndi 
trustee  to  sell  such  mcMlgage,  pay 
sudi  arrears  from  the  proceeds  of 
such  sale,  and  invest  the  residue  as 
security  for  the  payment  of  soch 
allowance,  and  apply  the  interest 
as  received,  to  sudi  payment. .  .tdL 


E. 


ELECTION  OF  REMEDIEa 
See  AonoK,  3-^ 

COMTBAGTS,  20. 

ERROR 

1.  It  is  error  to  permit  a  witness  who 
knows  nothing  of  the  services  in 
question,  except  as  instructed  by  the 
evidence  he  has  heard  at  the  triid, 
to  testify  what^  upon  the  evidence^ 
the  services  are  worth.  SooU  v. 
LOienOud, 224 

2.  In  an  action  against  a  railroad 
company,  where  they  rely  upon  a 
rule  established  by  them  for  tiie 
regulation  of  business,  which  the 
Court  instruct  a  Jur^  is  a  legal  and 
valid  rule,  the  rejection  of  evidence 
that  the  uniform  usage  of  other 
companies  is  the  same,  is  not  error. 
Tracy  v.  The  New  York  and  ffmr- 
lemlLR  Cfo., 396 

3.  The  Court  will  not  reverse  a  judg- 
ment because  the  Referees,  before 
whom  the  cause  was  tried,  excluded 
an  offer  of  fiirther  evidence  on  the 
part  of  the  plaintifis,  made  after  the 
plaintifis  had  rested  and  a  nonsuit 
had  been  directed,  unless  the  offer 
of  such  evidence  showed  at  least 
the  counsel's  belief  that  the  evi- 
dence, if  admitted,  would  aid  the 
pLuntifiEi  Fielden  et  aL  t.  Zakeme 
et  aL, 436 
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SeeCoMtsAony  15. 
Damaoss,  4. 
New  Trial,  2. 

TiTLI  TO  I^AL  PBOPXBIT. 

E30APE. 

1.  In  a  mat  against  the  sheriff  for  the 
escape  of  a  debtor,  in  his  custody, 
by  vifrtae  of  a  ox.  m.,  and  where 
the  oompbkint  is  of  the  nature  of  a 
declaration  in  an  action  of  debt^ 
nnder  2  Rev.  Stat,  437,  §  63,  the 
defendant  cannot  show  the  insol- 
vency of  the  debtor  in  mitigation 
of  damages;  and  hence  an  answer 
eHeffing  only  such  insolr eocy  is  bad 
on  demurrer.   McOreery  ▼.  WSleU, 

600 

ESTOPPEL. 

I.  After  a  written  contract  for  the 
construction  of  a  building  had  been 
made,  it  was  ascertained  by  the 
parties  that  certain  work  would  be 
nece^ssary,  which,  at  the  time  of 
making  the  contract^  was  not  anti- 
cipated, and  the  question  which 
arose  between  them,  as  to  who  was 
to  bear  the  expense  of  it,  was  set- 
tied  by  4he  employer  agreeing  to 
pay  the  contractors  a  specified  sum 
for  doing  it,  and  relying  on  this 
promise  they  did  it 

Seldj  That  he  was-  not  afterwards  at 
fiberty  to  insist  that  the  written 
contract  required  them  to  do  it  at 
their  own  expense.  Stewart  et  aL 
T.KeteUa$, 261 

EVICTION. 

L  The  defendant  was  tenant  of  a  lot 
of  land  and  buildings  thereon,  un- 
der a  lease  from  the  plaintiif,  for 
the  term  of  three  years.  The 
owner  of  the  adjoining  lot  was,  in 
fact  the  owner  of  a  strip  of  land 
within  and  along  the  side  of  the 
demised  premises,  and  on  which, 
in  part^  uie  w^  of  the  buildings 
rested ;  and  he  notified  the  defend- 
ant of  the  encroachment,  and  that 
he  was  about  to  excavate  under 
the  wall  and  required  him  to  re- 
move tne  waU.  The  defendant 
gave  written  notice  of  this  claim  to 


the  plaintiff,  and  required  him 
to  defend  his  rights  as  he  might  be 
advised,  and  notified  him  that  he 
should  hold  him  responsiMe  for  any 
damages  sustained ;  but  the  plain- 
tiff, taking  no  measures  to  protect 
the  wall  or  prevent  its  removal, 
and  the  excavation  being  com- 
menced, the  defendant  in  view  of 
the  danger  caused  by  the  under- 
mining of  the  wall,  took  it  down, 
and  rebuilt  it  on  the  line  of  the 
plaintiff's  lot  In  the  plaintiff's 
action  to  recover  the  rent: 
Eddf  1.  That  these  fkcts  constituted 
such  an  eviction  by  paramount  titles 
firom  a  part  of  the  demised  pre- 
mises, as  to  suspend  a  portion  of 
the  rent,  and  were  available  as  a 
defense  thereto. 

2.  That  they  were  also  a  breach 
of  the  implied  covenant  for  quiet 
enjoyment,  and  were  available  as 
grounds  for  a  counterclaim  to  the 
rent  Mqffat  v.  Strong, 67 

See  LAimiiOBD  Aim  Tbnamt,  1-3. 

BVIDBNOB. 

1.  Evidence  of  a  conversation  be- 
tween the  parties  at  the  time  of 
delivery  of  cement  in  barrels  as  to 
the  quality  of  the  barrels,  and  evi- 
dence that  the  Government  gave 
plaintiffs  leave  to  use  hard  wood 
barrels  instead  of  oak,  may  be  com- 
petent ;  but  evidence  of  the  conver- 
sation of  the  parties  at  or  before 
executing  the  contract,  as  to  where 
they  intended  the  inspection  to  be 
had,  and  what  they  meant  by  de- 
livery, is  not  competent  DdafiM 
V.  Da  QrawOy 1 

2.  "HM,  farOier^  that  a  general  offer 
by  defendant  to  give  evidence  of 
money  paid  by  him  to  remove  the 
worthless  part  of  the  rejected  ce- 
ment which  was  required  by  his 
contract  with  the  Gk>vemment  be- 
fore he  could  be  paid  for  any  of  that 
which  was  received,  when  no  proof 
had  been  given  that  it  was  worth- 
less, nor  any  evidence  as  to  how  it 
was  disposed  of,  nor  any  proof  of 
an  offer  to  return  it^  was  properly 
refused. mL 
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3.  An  agreement  by  the  plaintiffs 
with  the  master  oi  a  vessel  which 
the  defendant  chartered,  to  pay  de- 
murrage for  delay,  cannot  form  the 
basis  of  a  counterclaim  by  the  de- 
fendant against  the  plaintiffs  for 
such  demurrage  paid  by  him. .  .id. 

4.  Were  it  otherwise,  it  would  not  be 
admissible  to  inquire  of  a  witness 
what  the  master  demanded;  but 
the  inquiry  should  be,  how  long 
was  the  vessel  detained  and  what 
waA  the  rate  or  amount  of  the  de- 
murrage?  id. 

6.  At  the  dose  of  the  trial,  it  is  in  the 
discretion  of  a  Referee,  whether  he 
will  allow  depositions  to  be  read  as 
to  matters  whidi  should  be  proved 
by  a  plaintiff  or  defendant  oefore 
he  rests,  and  his  refusal  to  allow  it 
is  not  matter  of  exception.  ....id. 

6.  Moreover,  where  such  depositions 
are  not  embodied  in  the  case  on 

Speal,  the  Court  cannot  review 
e  Referee's  discretion  in  this  re- 
t id. 

In  computing  the  damages  to  be 
arded  to  the  plaintiff  for  an  in- 
to his  tenement  and  business 
y^e  defendant^  a  loss  of  antici- 
^atA  profits  arising  from  an  illegal 
\v^  Dumess  cannot  be  included.  Kane 
j/JohnsUm^ 154 

8.  If  it  appears  that  the  plaintiff  was 
selling  hquors,  the  burden  is  upon 
him  to  show  that  he  had  a  license, 
if  he  would  recover  for  such  loss  of 
profits  in  that  business. id. 

9.  Where  the  plaintiff  was  a  tenant 
having  an  unexpired  term  of  only 
one  month,  and  it  appeared  that 
she  had  no  license ;  Hdd^  that  there 
was  no  presumption  that  she  would 
have  obtained  a  license  before  the 
expiration  of  the  term id 

10.  In  such  case  it  is  error  for  the 
Judge  to  refuse  the  defendant's  re- 
quest to  charge  the  Jury,  that  the 
plaintiff  is  not  entitled  to  recover 
for  loss  of  profits  fi-om  sale  of  li- 
quor.  , id. 


11.  Where  the  Receiver  of  a  diaaolved 
corporation  brought  an  acti(»i 
against  the  executors  of  the  de- 
ceased president  and  treasurer,  to 
recover  from  his  estate  the  amount 
of  moneys  of  the  corporation  which 
he  had  loaned  to  stockholden, 
without  authority  and  contrary  to 
the  statute,  the  defense  interposed 
was  that  the  trustees  of  the  corpo- 
ration had  ratified  the  act  The 
Referee  before  whom  the  cause  was 
tried  reported  substantially  the  facts 
alleged  in  the  oomplaiat,  and,  as  a 
conclusion  of  law,  found  that  the 
plaintiff  was  entitled  to  recover, 
out  did  not  expressly  negative  the 
alleged  ratification.  The  only  evi- 
dence of  any  ratification  was  that 
in  an  annual  report  of  die  company, 
a  part  of  the  sum  was  menaoned 
as  loaned  to  certain  stockholders. 

ndd^  That  the  judgment  for  the  plain- 
tiff was  correct  Clarke  y.  Aco^ 
etaL, 158 

12.  A  finding  of  the  Referee  contam- 
ed  in  the  case,  as  settled,  that  the 
deceased,  ailer  making  the  loin, 
informed  the  trustees  and  stock- 
holders that  he  had  made  it,  there 
being  no  other  evidence  of  lus  giv- 
ing such  information  than  the  annual 
report  above  mentioned,  does  not 
conflict  with  the  presumption  aris- 
ing from  his  reporting  in  iaror  of 
plaintifi^  that  he  found  against  the 
defendants  on  the  question  of  rati- 
fication  id, 

13.  The  defendant  and  others  who 
were  associated  in  an  enterprise  of 
building  certain  steamships  to  fulfill 
a  contract  with  the  United  States 
Gk>vemment  for  carrying  the  mail, 
entered  into  an  agreement  with 
each  other  whereby  the  d^ndant 
and  R,  G.  and  W.,  agreed  to  baild 
such  steam  vessels,  to  conform  to 
such  Government  contract,  under 
the  direction  and  control  of  the  de- 
fendant ;  such  vesseh  when  built  to 
be  held  by  the  defendant,  and  R  and 
M.,  as  trustees  for  the  other  asso- 
ciates. The  hulls  of  two  of  soch 
vessels  having  been  built,  the  de- 
fendant made  a  contract  with  the 
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pbisliffy  finn  he  thoBteun  dngiaefl, 
•t  a  006t  of  $300,000.  Th»  oon- 
triot)  wlach  was  tripartite,  pur- 
ported, in  the  body  of  it,  to  be 
made  by  the  defendaDt  and  R,  G. 
and  W^  with  another  person,  who 
waa  not  a  party  to  the  oi^nal 
agreement  of  the  asaociatea;  but 
it  waa  not  signed  by  any  one  but 
the  defendants  In  makn^  it  and 
carrying  it  out,  the  plaintiffs'  firm 
dealt  only  with  the  defendant  He 
made  sundry  payments  upon  the 
contract,  partly  by  oonveymg  land 
in  whioh  his  associates  had  no 
interest,  and  partly  by  giving  his 
individual  notes,  payable  at  amtnre 
day,  without  adding  interest  for  the 
time,  which  he  remsed  to  include 
on  aecouni  of  alleged  delay  in  the 
v(»*k,  and  of  a  claim  to  damages 
Ibr  which  delay,  he  had  given  them 
written  notice  in  his  own  name. 
trpon  accounting  with  his  asso* 
dates,  he  charged  them  with  tiie 
price  of  the  land  as  a  cash  payment, 
and  interest  upon  the  notes  he  had 
given,  from  the  day  of  giving  them, 
and  i^r  adjusting  his  accounts 
with  piaintifi^  firm,  promised  them 
to  pay  the  balance, 

A2d;  1.  That  in  an  action  for  the  bal- 
ance due  for  the  work  under  the 
oontraet^  and  extra  work  on  the 
same  vessels,  such  fects  were  evi- 
dence from  which  a  Beferee  might 
infer  that  exclusive  credit  was  given 
to  the  defendant,  and  if  so,  that  an 
aetion  would  lie  against  him  alone, 
without  joimng  the  other  persons 
nAaed  with  him  in  the  instrument 

%  That  even  if  this  were  not  the 
ease,  he  made  himself  liable  on  the 
contract  by  signing  it  alone ;  there 
being  no  proof  tliat  he  intended 
not  to  be  bound  until  the  others 
signed. 

3.  That  the  evidence  in  the  case 
being  sufficient  to  sustain  the  find- 
ing or^he  Referee,  that  the  defend- 
ant^ having,  on  an  accounting  with 
bis  associates,  been  allowed  the  sum 
due  the  plaintifb'  firm,  in  considera- 
tion thereof  assumed  payment  of 
the  same  to  them,  such  finding 
wovdd  sustain  the  plaintiffs*  action 
against  him  alone. 

Bo«w.— Vol.  DL       91 


4.  That  npon  the  efvideaoe^  the 
Sef«ree  being  warranted  in  finding 
that  the  defendant^  upon  an  aooount>- 
ing  with  the  plaintira'  firm,  in  rela- 
tion to  the  contract  with  them  and 
the  work  under  it,  had  either  waived 
aH  claim  for  damages  on  acooant  of 
d^y  in  the  work,  or  had  oonsid«red 
the  advantages  he  obtained  in  the 
settlement  equivalent  to  it;  he 
might  disregard  soeh  daim  as  being 
BO  longer  available  to  reduce  plain- 
tifife'd^m.  /8b6oretaLy.X(Mir,..103 

14  It  appearing  en  the  trial  of  the 
eaose,  that  at  the  ezeontion  of  the 
contract  sued  on,  the  plaintiffib  gave 
the  defendant  a  reodpt  for  $30,000. 
as  paid  thereon,  but  sadi  sum  haa 
not  been  charged  by  the  defendant 
in  his  accounts  wiUi  his  associates 
by  whidk  he  settled  vrith  them. 

E«id,  1.  That  evidence  that  the  money 
had  not  actually  been  paid  waa 
admisnble. 

2.  That  evidence  of  the  fiulure 
of  the  defendant  to  communicate 
to  his  associates  the  fact  that  he  had 
obtained  credit  by  giving  his  notes 
without  interest,  or  had  conveyed 
land  instead  of  paying  money,  at 
the  time  of  settling  nis  accounts 
with  them,  was  admissible  si$  a 
drcumstance  to  show  that  the  de- 
fendant deemed  the  contract  en- 
tirely his  own. .tdL 

15.  The  JudgCi  before  whom  this 
action  was  tried  at  Spedsl  Term, 
having  found^  as  conclusions  6f  fect^ 
that  we  plamtifb,  in  Nov.,  1856L 
"compounded  fit>m  cocoanut  oil 
and  ower  ingredients,  a  mixture  to 
be  used  as  a  hair  wash,  for  vriiich 
they  advised,  as  a  trade-mark^    * 

*  *  the  name  or  word  Gocoaine ; 
that  they  published  the  same  very 
extensivdy,  with  notice  that  they 
had  adopted  the  said  name  or  title 
as  their  trade-mark ;"  and  that  the 
defendants,  in  Nov.,  1858,  ''com- 
menced the  preparation  and  sale 
of  a  similar  compound  in  bottiea^ 

*  *  *  and  with  labels  under  the 
name  and  title  of  Gocoine ;"  and 
fiirther  (as  the  fifth  finding,)  "that 
the  detnidaots  wdl  knowing  AhaA 
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the  nwM,  word  or  title  of  '  Go-  | 
ooMne*  W88,  and  for  a  considerable 
time  had  been  the  trade-mark  of 
•  the  plaintiffii^  with  the  wrongful 
intention  of  inducing  the  public  to 
beliere  that  the  compound  sold  by 
themaelves  under  the  name,  word 
or  title  of  'CocoTne/  waa  that  of 
the  plain tiflb,  and  with  the  wrong- 
ful intention  of  aecuring  to  them- 
selves the  benefit  of  the  skill,  labor 
and  i.zpenae  of  the  plaintifis,  have 
eo  closely  imitated  and  used  the 
aforesaid  trade-mark  of  the  plain- 
tiffii  as  to  deceive  the  public  and  to 
injure  and  endamage  the  plaintifis ; 
that  the  word,  name,  title  or  de- 
vice *Coc6lne,'  is  a  spurious  and 
unlawful  imitation  by  the  defend- 
ants of  the  word,  name,  title  or 
device  'Gocoaine,'  the  aforesaid 
trade-mark  of  the  plaintiffs."  It 
VKU  hdd  ihat  the  plaintiffs  were 
entitled  to  a  judgment  enjoining 
the  defendants  from  manufacturing, 
usiDg,  selling  or  in  any  manner  dis- 
posing of  a  compound  or  prepara- 
tion with  the  name,  word  or  title 
of  *'  Cocoine,*'  printed  or  stamped 
upon  the  bottles,  labels,  wrappers, 
covers  or  packages  thereof 

The  evidence  on  which  the  facts 
were  found,  is  stated  in  the  opin- 
ions delivered ;  —  Robrrtson,  J., 
dissenting  from  the  conclusion  that 
it  was  sufficient  to  sustain  them. 
BwmeU  et  aL  ▼.  PhdUm, 192 

16.  In  an  action  to  recoyer  compen- 
sation for  services,  alleged  in  the 
complaint  to  have  been  performed, 
upon  a  promise  t^  pay  therefor  at 
an  agreed  rate  of  compensation,  if 
the  proof  is  that  they  were  per- 
formed on  a  promise  to  pay  what 
they  were  reasonably  worth,  the 
Yarianoe  is  immaterial,  and  the  de- 
fendant not  being  misled  thereby, 
the  Court  may  allow  an  immediate 
amendment,  without  costs.  ScoUy, 
UUefdhal, 224 

17.  In  proving  a  tender,  under  an 
agreement  by  defendant*s  testator, 
that  he  would  purchase  a  bond  if 
offered  to  him  on  a  specified  day, 
the  witness  teatified  that  on  that 


day  he  presented  it  al  testator's 
place  of  business,  he  not  being 
there  and  being  represented  to  faNi 
out  of  town,  that  at  a  subsequent 
day  the  witness  caUed  there,  and 
found  a  person  who  answered  to 
the  name,  and  acknowledged  the 
agreement  to  be  his,  but  said  he 
could  not  redeem  the  bond,  and 
who,  on  being  told  that  the  witness 
had  been  there  twice  before,  said 
that  he  had  been  out  oi  town. 
There  was  no  evidence  that  the 
testator  was  not  out  of  town,  or 
that  he  was  out  of  town  and  within 
the  State.  Hdd,  that  the  testimony 
was  prima  fade  sufiScieot  to  excuse 
a  personal  tender  on  the  day,  and 
was  Bofficient  to  go  to  the  Jury  on 
the  question  of  identity.  Robxkt- 
flOK,  J.,  dissented.  Howard  v.  HA- 
hrook  et  aL, 237 

18.  YThere  the  contract  suffidently 
expresses  the  consideration  on  its 
face,  a  new  trisl  wiU  not  be  granted 
for  error  in  admitting  evidence  of 
the  actual  consideration  in  support 
of  the  validity  of  the  oontrad.    id 

19.  In  an  action  to  recover  for  goods 
sold,  the  defense  being  that  the  sale 
was  not  to  the  defendant,  but  to 
one  L.,  it  i^eared  that  the  plain- 
tifife,  deeming  L.  to  be  irresponsible, 
had  refused  to  sell  to  him  on  credit, 
without  security,  and  he,  accord- 
ingly, brought  tlie  defendant^  to 
them  as  his  security,  where^ipon 
the  defendant  bought  the  goods  for 
L.,  and  they  were  charged  to  the 
defendant  At  the  trial,  a  witness 
ta  the  transaction  was  asked  to 
state  whether  he  knew,  when  L. 
came  there,  anything  conoenung 
his  responsibility,  and  if  ao,  whether 
he,,  the  witness,  made  any  com- 
munication  on  that  subject  to  the 
plaintifiL 

Bm,  That  it  was  not  an  objection  to 
this  question  that  the  defendant 
was  not  shown  to  have  been  pre- 
sent The  communication,  if  anv, 
was  one  proper  to  be  privat«y 
made,  and  the  presence  of  defend- 
ant is  immateriaL  (Basboub,  J., 
dissented.)  Bronner  v.  J^raMmAdl^ 

350 


DIBBZ. 


723 


90.  H  ieemMf  that  the  question  is  pro- 
per, on  the  ground  that  evidence 
having  been  given  by  defendant, 
tending  to  show  that  plaintiffs  were 
willing  to  sell  to  L.,  it  was  compe- 
tent for  them  to  show  that  they  did 
not  believe  him  responsible. . . .  .td 

21.  Where  one  witness,  being  asked 
where  was  a  note  he  had  indorsed, 
and  which  had  been  delivered  back 
to  him,  testified:  "I  don't  know; 
I  expect  it  is  destroyed;  after  I 
got  it  back  I  tore  my  name  off;  I 
have  not  got  it,"  and  another  wit- 
ness testified  that  he  once  saw  the 
note  at  a  banking  house:  Hdd, 
that  parol  evidence  as  to  what  the 
indorsement  was,  was  not  admissi- 
ble, without  further  proof  that  the 
note  wad  destroyed  or  lost. . .  .id, 

22.  A  witness  having  testified  that  a 
sale  of  goods  by  plaintifiBs  on  credit^ 
was  to  him,  and  not  to  defendant^ 
and  that  his  credit  was  ample  at  the 
time  of  sale ;  was  cross-examined 
as  to  judgments  against  him,  and, 
without  objection  being  made,  an- 
swered as  to  them  in  detail,  and 
identified  all  tlie  judgment  rolls. 

Mddf  That  tliis  made  it  proper  to 
admit  the  judgment  rolls  in  evi- 
dence, both  as  contradicting  the 
witness  and  as  tending  to  disprove 
that  the  sale  was  to  him td 

23»  The  testimony  of  a  witness,  that 
himself  and  partner,  having  a  spe- 
cial property  in  certain  goods,  exe- 
cuted a  chattel  moi-tgage  thereon, 
which  he  thought  was  not  delivered, 
without  proof  of  delivery  of  tlie 
goods  or  the  filing  of  the  mortgage, 
IS  not  evidence  of  a  mortgage  which 
will  affect  the  rights  of  the  general 
owner  of  the  goods  or  of  the  mort- 
gagor's assignee.  Ct)ok  et  aL  v. 
KeUy, 358 

^4  In  an  action  against  a  railroad 
company,  where  they  rely  upon  a 
rule  established  by  them  for  the^ 
regulation  of  business,  which  the 
Court  instruct  a  Jury  is  a  legal  and 
valid  rule,  the  rejection  of  evidence 
that  tlie  uniform  U9age  of  other 
companies  is  the  same,  is  not  error. 


Tracy  y.  The  Ntw  York  S  Harhm 
R  R  Co., 396 

25.  Where  the  only  evidence  as  to 
the  time  of  the  commencement  of 
the  action,  was  the  testimony 
of  the  plaintiff^  (a  lawyer,)  that  he 
commenced  the  action  in  the  morn- 
ing, and  after  he  had  put  the  papers 
in  the  Sheriff's  hands  for  service^ 
he  found  the  goods  lying  in  front 
of  defendant's  door,  and  took  po»« 
session  of  them,  there,  about  noon, 
or  soon  after  noon ;  there  being  no 
evidence  as  to  the  time  of  serving 
the  summons. 

Held,  That  upon  this  evidence  a  ver- 
dict for  the  plaintiff  sRould  be  sus- 
tained.   id, 

26.  Where  a  building  was  originallT 
constructed,  and  several  times  use4 
for  the  purposes  of  an  exhibition 
of  industry,  or  fair ;  and  the  de- 
fendants, knowing  its  use,  had 
several  times  insured  its  owners  or 
lessees  in  respect  to  it^  and  the 
plaintiffs,  subsequently  becoming 
its  ownm,  procured  the  defendanta 
to  insure  them  in  respect  to  it. 

Held,  That  the  plaintiffs  had  a  right^ 
after  obtaining  such  insurance,  to 
occupy  and  use  the  building  for 
the  same  purposes;  but,  that,  if  it 
was  used  otherwise  than  As  a  mere 
place  of  exhibition,  or  was  so  occu- 
pied or  used  as  to  render  the  hazard 
greater  at  the  time  of  the  fire  than 
when  the  insurance  was  effected, 
the  plainti£b  were  not  entitled  to 
recover  thereon. 

Hdd,  further,  That  in  the  plaintiffs' 
action  upon  the  policy  issued  to 
them,  evidence  of  the  former  in- 
surances was  admissible  as  tending 
to  show,  in  connection  with  other 
facts,  that  the  defendants  were 
aware  of  the  general  purposes  for 
which  the  building  was  used,  and 
designed  to  assume  a  risk  of  the 
same  character.  The  Mayor,  Sc,  of 
New  York  r.  The  Bechange  Mre 
Ins.  Co., 424 

27.  In  an  action  against  bankers  or 
collecting  agents,  to  recover  dam- 
ages for  their  neglect  to  present  a 
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.  aoto  mtnistod  lo  tlifloi  for  oofiec- 
lioD  or  ^ve  notioe  of  non-payment 
to  the  indorsere,  the  burden  of 
pvoof  is  on  the  defendanls  to  ahow 
the  insolveooy  of  the  iadoreen,  if 
they  rely  on  thai  fact  aa  a  defense. 
Ooghiim  t.  Dummor^, 463 

2&  Whether  the  burden  of  proof  is 
i^n  the  plaintiff  to  show  the 
iuolvenoy  of  the  maker  ?  Qtmy.  id. 

29.  Erideoce  that  it  was  the  custom 
of  hardware  merchants  to  transmit 
to  their  ooiuugnee  immediate  no- 
tice of  having  made  a  consignment, 
held  inadmissible,  the  plaintiffs,  in 
this  case,  having  acted  only  as 
agents,  snd  not  as  vendors.  IMd 
et  aL  T.  Banker^ 467 

80.  The  pliuntiffs  sHeged  in  their 
complaint,  that  their  assifi^ors  hav- 
ing chartered  a  vessel  earned 
freight,  which  the  defenoants,  the 
consignees  of  the  vessel,  had  col- 
lected and  refused  to  pay  over. 
The  defendsnts,  in  their  answer, 
denied  that  the  plaintiffs*  assignors 
had  chartered  tne  vessel  in  any 
other  way  than  by  a  charter-party, 
which  provided  tnat  their  right  to 
any  share  of  the  freight  should  be 
contingent  on  the  freight  exceed- 
ing $S,00a 

Sdd^  That  this  put  in  issue  plaintifis' 
allegation  of  a  charter,  and  that 
the  plsintifBi  must  prove,  either  an 
unconditional  charter,  or  that  under 
the  charter  alleged  by  defendants 
the  freight  had  exceeded  $25,000. 
Patrick  et  aL  v.  Jidcalf  et  aL,  483 

31.  In  an  action  brought  to  recover 
damages  from  the  defendants  for 
negligently  running  over  the  plain- 
tiff in  the  street,  it  appeared  that 
the  plaintiff,  when  crossing  at  a 
street  comer,  was  knocked  down 
by  defendant  9  vehicle,  which  wss 
driven  at  a  rapid  rate  around  the 
comer.  Bdd^  that  an  ordinance 
of  the  corporation,  forbidding  driv- 
ing faster  than  a  walk  in  going 
around  the  corner  of  any  street, 
was  admissible  in  evidence,  not  as 
fbmishing  proof  of  negligence  on 
tlM   part   of  defendants,   but  aa 


tendiiig  to  i«]ie««  Um  plaaiiff  fr(Mi 
te  impatation  of  noghraioe  on 
hk  part  WaUanu  t.  {/ A^  et 
aL, 636 

32.  Upon  a  question  of  negiigenec  in 
mooring  a  Tetsel,  it  is  proper  to  isk 
a  witness,  who  has  been  shown 
competent  to  give  an  opinion, 
what  was  &e  condition  of  th« 
fastenings  of  the  vessel,  as  to  ssfe- 
ty ;  this  is  a  subject  of  science  and 
experience,  not  of  common  knowl- 
edge.   Moore  t.  WesUfvdij 568 

33.  Declarations  or  admissions  in  re- 
spect to  the  stowage  of  a  cazgo, 
made  by  a  stevedore  while  em- 
ployed by  the  owner  of  the  cai^ 
to  stow  it,  are  not  admissible  m 
evidence  against  the  owner.  Jkfoi- 
hry  et  aL  v.  Perhm  et.  aL, . . .  572 

34.  The  testhnony  of  a  witness  as  to 
a  matter  of  fact  is  not  affected  by 
proof  that  he  was  a  public  officer 
required  by  law  to  make  a  record 
of  the  facts  in  qnestion ;  and  that 
SQch  record,  as  originally  made  by 
him,  did  not  include  a  statoment 
contained  in  his  oral  testimony. 
Hence,  proof  of  ih^  alteration  of 
the  record  by  subsequent  insertion 
of  such  statement  is  inadmisaUe 
to  contradict  his  oral  testimony,  id 

35.  Under  section  388  of  the  Coda 
of  Procedure,  which  enlarges  the 
remedy  for  obtaining  discovery 
and  inspection  of  books  and  pa- 

gers  pending  suit,  if  a  ]>arty  estab- 
shes,  to  the  satisfaction  of  the 
Court  or  Justice,  that  any  book, 
paper  or  document  is  in  the  pos- 
session or  under  the  control  or  the 
adverse  party,  containing  compe- 
tent eviaenoe  relating  to  the  mer- 
its of  the  action  or  defense,  its  pro- 
duction for  inspection  may  be 
compelled.    Ctut  v.  Btada^. . .  .595 

36.  Thus,  where,  in  an  action  fibr 
breach  of  warranty  on  a  sale  of 
goods,  the  plaintiflra^  on  affidavit 
that  there  was  a  written  contract 
which  they  had  not  known,  or  had 
forgotten  at  the  commencement  of 
the  action,  and  that  it  was  in  tha 
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po88698ioii  of  defendant,  wbo  to- 
niaed  to  exhibit  it  or  giro  a  copy, 
and  that  it  was  materitd  to  them  in 
the  action ;  HM,  that  the^  were 
entitled  to  an  order  requiring  de- 
fendant to  give  them  an  inspec- 
tion and  copy,  or  permismon  to 
take  a  copy, id, 

87.  The  Court  wiH  not  entertain  a 
motion  to  suppress  answers  in  a  de- 
position taken  on  commission,  upon 
an  objection  going,  not  to  the 
regularity  of  the  execution  of  the, 
commission,  but  merely  to  the  ad- 
missibility of  the  witnesses'  evi- 
dence. Hinvard  ▼.  T?t»  Orient 
Mutual  Iiu,  Oa^ 6i5 

88.  In  interrogatories  to  take  the 
deposition  of  a  witness  upon 
commission,  a  cross-interrogatory, 
asking  if  a  log-book  was  kept  on 
a  certain  vessel  and  if  so,  whether 
H  did  not  contain  a  statement  upon 
a  subject  in  question,  and  requiring 
the  witness  to  produce  the  log- 
book, is  not  sufficient  to  require 
the  book  or  a  copy  of  it,  to  be 
annexed  to  the  deposition.  The 
witness  should  be  required  to 
annex  a  copy,  if  it  be  desired 
to  make  it  an  exhibit id. 

See  BA]iKi]ra^2.' 

CoxMolr  Gabbbb,  L 
OOHTRAOTB,  1,  S,  16^  23,  24. 

DxPOSITlOlf,  1. 

Ihsubanob,  3. 

NlGLIODICa,  & 

Pabtnibship,*  i. 

TiTUB  TO  Rial  Profbbtt,  3. 

UllLAWrDL  AflUMBLT,  i. 

WmnnH,  6. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  Executors,  to  whom  real  property 
is  devised  by  their  testator's  will, 
have  an  insurable  interest  therein 
by  virtue  of  the  trust;  and  where 
the  insurers  issue  a  policy  to  the 
testator  in  his  lifetime,  which  does 
not  require  him  to  show  that  he 
was  owner  in  fee,  nor  forbid  an 
assignment  of  the  property,  and 


after  his  death  they  renew  th6 
insurance  in  favor  of  his  executors, 
without  inquiry  or  representationa 
as  to  their  interest^  the  executors 
may  recover  thereon,  although 
before  the  renewal  their  interest 
has  been,  without  the  knowledge 
of  the  insurers,  but  in  good  faiui, 
changed  to  a  mortgage  interest, 
by  their  selling  the  property,  and 
taking  back,  at  the  same  time,  a 
purchase-money  mortgage.  Phdp$ 
V.  The  Oehhard  Fire  Ins.  Co., .  .404 

2.  Thus,  where  an  insurance  company 
of  the  city  of  New  York,  insured 
a  resident  of  the  city  upon  a  house, 
described  as  "  his  dwelling  house 
in  another  State,  but  without  any 
representations  or  inquiries  as  to 
its  occupancy,  or  as  to  the  nature  of 
his  interest;  and  after  his  death, 
of  which  they  were  informed,  the^ 
issued  to  his  executors,  alao  resi- 
dents of  New  York,  suocessive 
annual  renewal  receipts,  in  the 
name  of  the  estate  or  of  the  exe- 
cutors, and  before  the  last  of  such 
renewals,  which  was  given  to  the 
sole  surviving  executrix,  she,  in 
good  faith,  but  without  notice  to 
the  company,  had  sold  the  property, 
taking  back  a  purduse-monej 
mortgage: 

EM,  h  That  under  these  circum- 
stances, and  upon  a  fair  construc- 
tion of  the  provisions  of  the  policy, 
a  change  in  the  nature  or  extent 
of  tiie  insured's  interest  in  the 
property  wodd  not  invalidate 
the  policy,  the  interest  having 
been  continuous,  and  the  risk  not 
increased. 

2.  That  his  death  did  not  tep» 
minate  the  policy. 

3.  That  the  renewals  having 
been  granted  to  the  exeontora,. 
without  inquiry  or  representations, 
the  company  must  be  held  to  have 
insured  such  interest  in  the  pro- 
perty as  had  become  vested  in  the 
executors  by  the  will,  and  by  their 
acts  as  executors;  and  that  the 
surviving  executrix  was  entitled^ 
by  virtue  of  her  interest  as  mort- 
gagee, to  recover,  upon  a  loss.  ..id. 


726 


3.  The  due  publication,  by  an  execa- 
lor  or  administrator,  of  a  notice 
requiring  persons  having  claims 
a^nst  the  estate  represented  by 
hun  to  exhibit  the  same,  with  the 
TOQcfaers  thereof  within  six  months 
after  its  first  pabtication,  at  a  place 
whkh  was  neither  his  residence 
nor  the  place  of  the  transaction  of 
his  business,  but  merely  the  office 
of  his  counsel,  is  insafficient  to 
create  the  statutory  bar  against 
daifeis  against  the  executors  and 
administrators  of  an  estate,  by  the 
like  publication  of  a  notice  requir- 
ing  claims  against  such  estate  to  be 
presented,  similarly  sustained,  *'at 
the  place  of  residence,  or  transac- 
tion of  business,"  of  such  represent- 
ative. (2  R.  a,  68,  §  34.)  Murray 
w.SmUh, 689 

4,  Whether  apublication  in  one  paper 
alone  is  sufficient,  and  whether  the 
order  must  not  express  that  the 
Surrogate  was  of  opinion  that 
the  paper,  which  he  designated 
was  the  most  likely  to  convey  in- 
formation to  creditors  ?  Query.  icL 

6.  The  provision  of  the  Code  of  Pro- 
cedure, (§  317,)  preventing  costs 

,  from  being  recovered  against  exe- 
cutors, &c.,  where  they  are  exempt 
by  the  provisions  of  the  Revised 
Statutes^  is  intended  only  to  ex- 
empt them  personally,  and  not  to 
exempt  the  estate. id. 


P. 


FACTOR 

1.  The  defendants,  dd  credere  factors, 
on  being  applied  to  by  their  prin- 
cipals for  advances,  rendered  an 
account  of  sales^  showing  sales  at 
various  dates,  and  specifying  an 
average  date  at  which  the  total 
balance  would  become  due,  and 
gave  their  acceptances  for  the 
amount^  payable  at  that  date;  but 
before  tne  acceptances  matured 
they  gave  their  principals  notice 
that  they  could  not  pay  them. 

Eeid^  That  the  giving  of  the  accept- 


ances was  no  bar  to  an  action  by 
the  principals  against  the  factors. 
upon  their  liability  ss  such,  ind 
that  in  such  acUon  the  defendanti 
were  liable  for  interest  from  the 
day  specified,  without  any  further 
demand.  Blahdy  v.  Jacohim  et  al, 

140 

%  A  del  credere  ftctor,  who  by  the 
default  of  purchasers  has  become 
liable  to  pay  the  price  to  his  prin- 
cipal, is  chargeable  with ,  interest 
without  demand.  {Per  Robertsox, 
J.) il 

3.  Where  a  &ctor,  having  possesaon 
of  goods  consigned  to  him,  on 
which  he  has  a  lien  for  charges, 
makes  a  valid  general  assignment 
for  the  benefit  of  his  creditors,  and 
delivers  such  goods  to  his  as^gnee, 
and  they  are  subsequently  seisd 
by  the  Sheriff  under  process  against 
the  factor,  the  assignee  is  the  pro- 
per person  to  whom  the  owner  of 
the  floods  should  tender  the  cha^ 
ges,  m  order  to  acquire  a  right  to 
ueir  possession.     Cook  v.  Kdh/^ 

358 

FRAUDULENT  CONVEYANCE. 

1.  An  assignment  purporting  to 
transfer  r^  as  well  as  persoaal 
property,  for  the  benefit  of  cred- 
itors, is  not  rendered  void  by  a  di- 
rection to  pay  rents^  taxes  and  as- 
sessments which  may  become  dne 
before  the  lands  can  be  sold.  If 
the  assignment  oontemplates  an 
immediate  sale,  sudi  a  prorision 
may,  in  the  absence  of  evidence  to 
the  contrary,  be  presumed  to  have 
been  intended  for  the  benefit  of 
the  creditors^  by  increasing  the 
fond.  i/bmionetaL  y.Atidltl 
aL, 503 

Q. 

GIFT. 

1.  The  plaintiff  having  a  fond  in  the 
hands  of  the  defen&nts^  his  bank- 
ers, directed  them  to  place  the 
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nme  to  the  credit  of  aoconnte  to 
be  Ofiened  by  them  for  that  pur- 
pose, in  the  names  of  his  chilcben, 
who  were  of  tender  years ;  but^ 
after  the  defendants  had  done  so, 
they  continued  to  recognise  the  au- 
thority and  directioos  of  the  plain- 
tiff in  the  management  of  the 
fund,  and  it  did  not  appear  that  he 
had  been  indebted  to  uie  children, 
or  had  received  any  consideration 
npon  the  transfer  of  the  credits,  or 
that  the  children  ever  had  notice 
thereof  or  received  posseesion  of 
the  securities: 

Mdd,  That)  notwithstanding  such 
change  in  the  accounts,  the  plain- 
tiff could  maintain  an  action  in  his 
own  name,  to  recover  from  the  de- 
fendants tne  balance  due  thereon. 
Geary  v.  Page  et  aL, 290 

2.  The  change  in  the  accounts^  under 
such  circumstances,  is  neither  a 
transfer  of  the  fund' or  securities 
themselves,  nor  a  gift  in  preeenti 
nor  in  futuro. ; id. 


GUAEANTY. 
See  CoNTRAOTS,  20. 

GUARDIAN  AND  WARD. 

1  An  agreement  between  the  guardi- 
an of  an  in&nt  and  the  person  be- 
coming surety  in  his  official  bond, 
tiiat  the  latter  shall  hold  the  pro- 
perty of  which  the  guardian  is  cus- 
todian, for  his  own  indemniQr,  is 
void,  because  subv.ersive  of  the  ob- 
jects of  the  appointment  and  secu- 
rity, and  contrary  to  public  policy. 
The  guardian  cannot  pledge  the 
prop^ty  of  his  ward  as  security  to 
his  own  surety.  P&tdiney  v.  Am- 
daUf 232 

2.  Hence  it  is  no  defense,  in  an  ac- 
tion by  the  guardian,  against  one 
who  has  collected  moneys  of  the 
estate  and  reuses  to  pay  them  over, 
to  show  that  the  defendant  became 
the  guardian's  surety  upon  such  an 
agreement,  and  that  the  guardian 
is  insolvent,  and  to  offer  to  pay 
money  into  Oourt id. 


H. 

HABITUAL  DRUNKARD. 

L  Where,  pending  a  suit  brought  by 
a  creditor  to  reach  the  assets  of 
his  debtor,  the  latter  is,  by  pro- 
ceedings previously  oommenoed  in 
another  Oourt^  adjudged  to  be  an 
habitual  drunkarct,  and  a  commit- 
tee  is  ^pointed  of  his  estate,  the 
Court  in  which  the  former  suit  is 
pending,  cannot  properiy  proceed 
to  final  judgment  MfJo  v.  Bar- 
rMonet  at, 668 

2.  The  plainti£^  in  such  case,  if  he 
has  commenced  his  action  in  good 
faith,  may  be  permitted  to  retain 
it;  but  his  proceedings  therein 
should  be  stayed,  until  the  reforma- 
tion of  the  defendant^  and  the 
discharae  of  his  committee,  if  such 
event  should  occur. id. 

3.  If  a  Receiver  has  been  appointed, 
he  should  be  discharged,  on  paying 
the  moneys  in  his  hands  into  CourL 

id. 

4.  It  seems,  that  in  an  action  in  the 
nature  of  an  action  at  law,  the 
plaintiff  in  such  case,  may  be  per* 
mitted  to  proceed  to  judgment, 
upon  which  he  may  apply  to  the 
Court  having  jurisdiction  of  the  es- 
tate, to  require  the  committee  to 
pay  it td 

HUSBAND  AND  WIFE. 

1.  Tradesmen  who  sell  goods  to  a 
wife  upon  her  husband's  account^ 
alter  notice  from  him  not  to  do  so, 
cannot  recover  from  him  therefor, 
unless  they  show  a  subsequent 
promise  by  him  to  pay,  or  that  the 
goods  sold  were  necessary  and 
suitable  to  her  condition  m  life, 
and  that  she  was  not  otherwise 
provided  for  by  her  husband. 
TherioU  et  aL  y.  BagioU, 578 

2.  If  the  husband  had  given  such  no- 
tice, the  burden  of  proof  is  upon 
the  plaintifis  to   show   that   tbo 
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goodi  sold  were  veoeasary,  and  not 
proTided  bj  the  luisbaad. id. 


JMFBJaOJSnSD  DJSBTOB. 

1.  The  ftd  that  »  d^ndant,  who 
hae  been  e4n>4ged  to  execute  e  re- 
leeee  or  eoBTejMioe,  is  hi  prieon, 
does  Dol  ebsolre  him  from  toe  ob- 
l^pUioB  of  ezeouUiM^  aaeh  instni- 
nent  when  denutnded.  J/erritT. 
WeM, 636 

INDOBSBMSNT. 

ft 

See  Biuuiiin)  None, 

lOTANT. 

1.  In  en  action  in  whioh  the  Court 
have  juriadiction  of  the  parties  and 
the  subject  matter,  the  omiasioii  of 
an  inwnt  plaintiff  to  procure  the 
aj^intment  of  a  guardian  ad  lUem, 
Is  an  irregularity  which  may  be 
enred  or  waiyed.  It  does  not  de- 
vriTe  the  Court  of  jurisdictioa 
JtiOtm'  y.  JPiidhoJpnr  et  aL,  . . .  .638 

SL  The  defect  is  cnred  if  the  plaintiff 
attains  majorltj  before  the  defend- 
ants raise  any  objection. id. 

INSUBANCB. 

« 

L  The  defendants^  an  insurance  com- 
pany,  iaioed  U>  B.  A  Co.,  their 
agents,  a  marine  policy,  to  cover 
omy  property,  to  be  indorsed  by  D. 
&  Co.,  losses  payable  to  the  psrties 
named  in  cerUfiicatea  to  be  granted 
by  D.  &  Co.,  and  the  aggregate 
amount  to  be  thus  insured  was  lim- 
ited to  $250,000.  SubsequenUy 
the  defendants,  by  a  ontificate,  in- 
creased the  amount  which  the 
agents  might  certify,  as  insured,  by 
tha  iurther  sum  of  $250,000.  At 
a  later  date  they  issued  to  the 
agents  a  second  policy,  amilar  to 
the  former. 

Setd^  That  a  certificate  of  insurance, 
issued   to   the  plalntifiai  by  the 


•9^%  vnder  tk*  wooa4  policy, 
and  in  terma  referriag  to  it,  and 
entered  upon  it,  was  not  ivrsli- 
dated  by  the  fiaet  that  prior  ianr- 
aaoes,  purporting  to  be  Hiade  nMder 
the  fiiit  poUoy  and  its  renewal^  ex- 
ceeded in  the  aggregate  the  ^n^iole 
sum  wluoh  the  acents  had  been 
anthoriaed  by  bou  pdicaee  to  in- 
anre.  PrvU  et  aL  t.  J%«  (Mm 
MnimA  £mmmo$  Com^ptmjf,, . . .97 

2.  Where  a  policy  of  inauranoe  upon 
freight  of  a  yeesel,  which  at  the 
time  of  issuing  the  policy  was  in 
the  China  seas,  proyided  that  tho 
yoyage  should  be  "  confined  to  the 
"trade  between  Atlantic  ports  of 
"the  TTnited  States,  or  theporti 
"  of  London,  Liyerpool  and  Eane^ 
"and  the  Pacific  Ocean,  Ghma 
"seas,  induding  Australia,  Yaa 
"  Dieman's  Land  and  ports  in  tin 
"  Indian  Ocean ;" 

Edi^  That  this  did  not,  as  matter 
of  law,  extend  to  a  yoyage  made 
by  the  yessel  in  question  mm  liv- 
erpool  to  New  Tork,  on  her  retoni 
from  the  China  seas.  MaUory  et  al 
y.  The  C^min^rckd  Jhrntranee  Oom- 
pony, 101 

8.  In  an  action  on  such  a  policy,  to 
reooyer  for  a  loss  upon  soeh  yoysgc^ 
it  is  for  the  plaintins  to  show  either 
that  there  is  a  ain£^  trade  betweea 
the  Pacifio  Ocean  and  CSiioa  aeie, 
dM}.,  as  one  torminui^  and  both  the 
Atlaatie  porta  of  the  United  Suta 
and  the  specified  Eon^^ean  porti^ 
iadiseriminatdy,  aa  the  other  te^ 
nuBus ;  or  that  the  language  of  the 
policy,  by  usage,  is  undentood  to 
UMlude  a  direct  yoyage  betpeen 
the  Atlantic  p<Hts  of  the  United 
States  and  the  specified  Soropean 
porta. a 

4  Ihcecutors,  to  whom  real  property 
is  deyised  by  their  testator's  w4 
hayean  insurable  interest  therein 
by  yirtue  of  the  trust;  and  where 
the  insurers  issue  a  poficy  U>  the 
testator  in  his  lifetime,  which  does 
not  require  him  to  show  that  he 
was  owner  in  fee,  nor  forbid  an  ae- 
agnment  of  the  property,  and  after 
his  death  they  renew  the  ineoiaDoa 
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in  &Tor  of  his  Azeonton,  witibout 
inquiry  or  representations  as  to 
their  mterest^  the  execntors  may 
reoorer  thereon,  although  before 
the  renewal  their  interest  has  been, 
without  the  knowledge  of  the  in- 
surers, but  in  good  faith,  changed 
to  a  mortgage  interest,  by*  their 
selling  the  property,  and  taking 
back,  at  the  same  time,  a  purchase- 
money  mortgage.  Phelps  v.  The 
CMhaard  Fire  Itmuranoe  Co,, .  ..404 

6.  Thus,  where  an  insurance  compa- 
ny of  the  City  of  New  York,  m- 
sured  a  resident  of  the  city  upon  a 
house,  described  as  "  his  dwelling 
house"  in  another  State,  but  with- 
out any  representations  or  inquiries 
as  to  its  oocupancy,  or  as  to  the 
nature  of  his  interest;  and  after 
his  death,  of  which  they  were  in- 
formed, they  issued  to  his  execu- 
tors, also  residents  of  New  York, 
Buocessive  annual  renewal  receipts, 
in  the  name  of  the  estate  or  of  the 
executors,  and  before  the  last  of 
such  renewals^  which  was  given  to 

^  the  sole  surviving  executrix,  she, 
in  good  faith,  but  without  notice  to 
the  company,  had  sold  the  property, 
taking  back  a  purchase-money 
mortgage : 

EM^  1.  That  under  these  drcum- 
stances,  and  upon  a  fair  construc- 
tion of  the  provisions  of  the  policy, 
a  change  in  the  nature  or  extent  of 
the  insured's  interest  in  the  pro- 
perty would  not  invalidate  the  pol- 
icy, the  interest  having  been  con- 
tinuous and  the  risk  not  increased. 

2.  That  his  death  did  not  termi- 
nate the  policy. 

3.  That  the  renewals  having  been 
granted  to  the  executors,  without 
inquiry  or  representations,  the  com- 
pany must  be  held  to  have  insured 
such  interest  in  the  property  as 
had  become  vested  in  the  executors 
by  the  will,  and  by  their  acts  as 
executors  \  and  that  the  surviving 
executrix  was  entitled,  by  virtue 
of  her  interest  as  mortgagee,  to  re- 
cover, upon  a  loss. id, 

6.  Under  a  lease  of  vacant  ground,  at 
a  nominal  rent,  with  covenants  on 

Bosw.— Vol.  IX.        92 


the  part  fsi  the  lessees  to  ereot  a 
valuable  building  of  a  permanent 
nature,  and  at  the  expiration  of  the 
term  to  surrender  the  premises  in 
as  good  condition  as  reasonaUe  use 
and  wear  will  permit,  damages  by 
the  elements  exceptec^  and  with 
no  reservation  of  a  ri^ht  to  remove 
the  building,  such  building  belongs 
to  the  lessors,  at  the  expiration  of 
the  term,  and  they  then  have  an 
insurable  interest  therein.  The 
MayoTy  Scj  of  New  York  v.  The 
Exchange  Fire  Insurance  Co., .  .424 

7.  Where  a  building  was  originaUr 
constructed,  find  several  times  used, 
for  the  purposes  of  an  exhibition 
of  industry,  or  fair;  and  the  de- 
fendants, knowing  its  use,  had  sev- 
eral times  insured  its  owners  or 
lessees  in  respect  to  it,  and  the 
nlaintiffii,  subsequently  becoming 
its  owners,  procured  the  defend- 
ants to  insure  them  in  respect  to  it : 

Eeld,  That  the  plaintifis  had  a  right, 
after  obtaining  such  insurance,  to 
occupy  and  use  the  building  for  the 
same  purposes ;  but  that,  if  it  was 
used  otherwise  than  as  a  mere  place 
of  exhibition,  or  was  so  occupied 
or  used  as  to  render  the  hasard 
greater  at  the  time  of  the  fire  than 
when  the  insurance  was  effected, 
the  plaintiffs  were  not  entitled  to 
recover  thereon. 

EM,  further,  That,  in  the  plaintiffii' 
action  upon  the  policy  issued  to 
them,  evidence  of  the  former  in- 
surances was  admissible  as  tending 
to  show,  in  connection  with  other 
facta,  that  the  defendants  were 
aware  of  the  general  purposes  for 
which  the  building  was  used,  and 
designed  to  assume  a  risk  of  the 
same  character .tdL 

INTEREST. 

1.  The  defendants,  del  credere  ftcton^ 
on  being  applied  to  by  their  prinoi« 
pals  for  advances,  rendered  an 
account  of  sales,  showing  sales  at 
various  dates,  and  ^ecifying  an 
average  date  at  which  the  total 
balance  would  become  due,  and 
gave    their   acoeptanoes   for    the 
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amount^  payable  at  that  date ;  but 
before  tlie  acceptances  matared 
they  gave  their  principals  notice 
that  they  could  not  pay  them. 
Eeld^  that  the  giving  of  the  accept- 
ances was  no  bar  to  an  action  oy 
the  principals  against  the  factors, 
upon  their  Uability  as  such,  and  that 
in  such  action  the  defendants  were 
liable  for  interest  from  the  day 
specified,  without  any  further  de- 
•    mand.    Blakekf  y.  Jacohaon  et  al., 

140 

2.  Add  credere  factor,  who  by  the 
default  of  purchasers  has  become 
liable  to  pay  the  price  to  his  prin- 
cipal, is  chargeable  with  interest, 
without  demand.  /Per  Robertson, 
J.) id, 

JOINT  LIABILITY. 
See  CovTRAor,  18. 

JUDGMENT. 

X.  Where  the  Receiver  of  a  dissolved 
corporation  brought  an  action 
against  the  executors  of  the  de- 
ceased president  and  treasurer,  to 
recover  from  his  estate  the  amount 
of  moneys  of  the  corporation  which 
he  had  loaned  to  stockholders, 
without  authority  and  contrary  to 
the  statute,  the  defense  interposed 
was  that  the  trustees  of  the  corpo- 
ration had  ratified  the  act  The 
Referee  before  whom  the  cause 
was  tried  reported  substantially  the 
£ftcts  alleged  in  the  complaint,  and, 
as  a  condusion  of  law.  found  that 
the  plaintiff  was  entitled  to  recov- 
er, but  did  not  expressly  negative 
the  iJleged  ratification.  The  only 
evidence  of  any  ratification  was 
that  in  an  annual  report  of  the 
company,  a  part  of  the  sum  was 
mentioned  as  loaned  to  certain 
Btockholdera 

Hdd,  that  the  judgment  for  the  plain- 
tiff was  correct  Clarke  v.  Acosta 
et  al, 158 

%  A  finding  of  the  Referee  confined 
in  the  case,  as  settled,  that  the  de- 
oeaaed|  after  making  Uie  loan,  in- 


formed the  tmsteee  and  stock- 
holders that  he  had  made  it^  there 
being  no  oUier  evidence  of  his  giv- 
ing such  information  than  the  an- 
nual report  above  mentioned,  does 
notconnict  with  the  presumption 
arising  from  his  reporting  in  favor 
of  plaintiff,  that  he  found  against' 
the  defendants  on  the  question  of 
ratification id. 

The  Judge  before  whom  this  ac- 
tion was  tried  at  Special  Term, 
having  found,  as  conclusions  of  fact^ 
that  the  plaintiffs,  in  November, 
1856,  '*  compounded  from  cocoanut 
oil  and  other  ingredients,  a  mixture 
to  be  used  as  a  hair  wash,  for  which 
they  devised  as  a  trade-mark  * 
*  ♦  the  name  or  word  *  Co- 
coaine;*  tiiat  they  published  the 
same  very  extensively,  with  notice 
that  they  had  adopted  the  said 
name  or  title  as  their  trade-mark ;" 
and  that  the  defendants,  in  Novem- 
ber, 1858,  "commenced  the  pre- 
paration and  sale  of  a  similar  com- 
pound in  bottles  *  *  *  and 
witii  labels  under  the  name  and  ti- 
tle of '  Cocolne  ;*  and,  further,(as  the 
fifth  finding)  "  that  the  defendants 
well  knowmg  that  the  name,  word 
or  titie  of  '  Cocoaine '  was,  and  for 
a  considerable  time  had  been,  the 
trade-mark  of  the  plaintiffs,  with 
the  wrongful  intention  of  inducing 
the  public  to  believe  that  the  com- 
pound sold  by  themselves  under 
the  name,  word  or  titie.  of  *Co- 
oolne,'  was  that  of  the  plaintiffs, 
and  with  the  wrongful  intention 
of  securing  to  themselves  the  bene- 
fit of  tiie  skill,  labor  and  expense 
of  the  plaintiffs,  have  so  closely 
imitated  and  used  the  aforesaid 
trade-mark  of  the  plaintiffs  as  to 
deceive  the  public,  and  to  injure 
and  endamage  tiie  plaintiffs;  that 
the  word,  name,  title,  or  device, 
^Gocolne,  is  a  spurious  and  un- 
lawfiil  imitation  by  the  defendants 
of  the  word,  name,  titie  or  device 
'Cocoaine,'  the  aforesaid  trade- 
mark of  the  plaintiffs."  It  was 
Hddy  that  the  plaintiffs  were  en- 
tiUed  to  a  judgment  enjoining  the 
defendants    firom     manufacturing, 
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xaangf  or  BeUingi  or  in  any  man- 
ner, disposing  of  a  oompoand 
or  preparation  with  the  name, 
word  or  title  of  'Oocoine/  printed 
or  stamped  upon  the  labels,  oottles, 
wrappers,  coTers  or  packages 
thereof. 

The  evidence  on  which  the  facts 
were  found,  is  stated  in  the  opin- 
ions delivered:  Robertson,  J.,  dis- 
senting from  tne  conclusion  that  it 
was  sufficient  to  sustain  them. 
^rvM^etaLT.  Phahn, 192 

i.  In  an  action  of  this  nature  the 
judgment  cannot  direct  the  dama- 
ges to  be  assessed  bj  a  Sheriff's 
Jury.  The  proofe  must  be  taken 
by  the  Court  or  a  Referee.  Guilr 
Jum  et  id.  V.  Lmdo, 605 

6.  Where,  in  such  a  case,  judgment  is 
ordered  for  frivolousness  of  defend- 
ant's pleadings,  the  judgment  should 
either  be  in  the  form  proper  where 
nothing  is  left  to  be  ascertained 
but  the  amount  of  damages,  or  it 
should  simply  adjudge  the  plead- 
ing frivolous  and  leave  the  plaintiff 
to  apply  to  the  Court  for  the  relief 
he  seeka id. 

See  AonoH,  3,  6. 


LANDLORD  AND  TENANT. 

L  A  tenant  being  put  out  of  posses- 
sion, may  defend  an  action  for  the 
rent,  by  proof  that  he  was  ousted 
by  one  having  a  title  paramount  to 
that  of  Uie  hmdlord,  although  the 
ouster  was  not  by  virtue  of  a 
judgment,  decree  or  any  legal  pro- 
cess ;  such  tenant  taking  the  bur- 
den of  proof  that  he  acted  in  good 
fiuth,  and  that  such  title  was  in 
&ct  paramount     MoffcU  v.  Strtmg, 

2.  It  is  not  an  unqualified  rule  that  a 
tenant,  put  in  possession  by  his 
lessor,  may  not  deny  the  title  of 
the  latter.  The  rule  is,  that  a  ten- 
ant may  not  accept  possession  from 


a  lessor,  hold  and  enjoy  under  the 
demise,  and  then  refuse  to  pay  the 
rent,  or  refuse  to  yield  the  posses- 
sion to  his  lessor  at  the  terminsr 
tion  of  his  lease,  and  justify  such 
refusal  in  either  case,  by  alleging 
or  proving  that  the  lessor,  under 
whom  he  has  had  such  enjoyment^ 
had  in  fact  no  title.  But  eviction 
under  title  paramount  is  a  defense, 
whether  such  title  was  in  the  evio- 
tor  before  the  lease,  or  was  acquired 
by  him  afler  the  lease  was  exe- 
cuted.   id, 

3.  If  such  eviction  or  ouster  is  from 
a  part  of  the  demised  premises,  it 
entitles  the  tenant  to  an  impor- 
tionment  of  the  rent,  and  an 
abatement  according  to  the  reli^ 
tive  value  of  the  put  fi'om  which 
he  is  evicted. id, 

4.  The  defendant  was  tenant  of  a  lot 
of  land,  and  buildings  thereon,  un- 
der a  lease  from  the  plaintiff,  for 
the  term  of  three  years.  The  own- 
er of  the  adjoining  lot  was,  in  fact^ 
the  owner  of  a  strip  of  land  witlun 
and  along  the  side  of  the  demised 
premises,  and  on  which,  in  part^ 
the  wall  of  the  buildings  rested : 
and  he  notified  the  defendant  ot 
the  encroachment,  and  that  he  was 
abottt  to  excavate  under  the  wall, 
and  required  hi^i  to  remove  the 
wall  The  defendant  gave  written 
notice  of  this  claim  to  the  plaintiff, 
and  required  him  to  defend  his 
rights  as  he  might  be  advised,  and 
notified  him  that  he  should  hold 
him  responsible  for  any  damages 
Sustained;  but  the  plaintiff  tak- 
ing no  measures  to  protect  the 
wall  or  prevent  its  removal,  >nd 
the  excavation  being  commenced, 
the  defendant,  in  view  of  the  dan- 
ger caused  by  the  undermining  of 
the  wall,  took  it  down  and  rebuilt 
it  on  the  line  of  the  plaintiff's  loL 
In  the  plaintiff's  action  to  recover 
the  rent : 

Held,  1.  That  these  facts  constituted 
such  an  eviction  by  paramount  ti- 
tle, fi'om  a  part  of  the  demised 
premises^  as  to  suspend  a  portion 


of  tiM  not  and  were  vraikble  m 
«  defense  therBta 

&  That  they  were  alsoabrMcfa 
of  the  implied  eoTenant  for  quiet 
eojoyment^  and  were  available  as 
gnrands  for  a  ooonterdaira  to  the 
rent id, 

6l  Under  a  lease  of  vacant  ground,  at 
a  nominal  rent^  with  covenants  on 
the  fMkft  of  the  lessees  to  erect  a 
Taloable  building  o(  a  permanent 
nature,  and  at  the  expiration  of  the 
term  to  surrender  the  premises  in 
as  good  condition  as  reasonable  use 
and  wear  will  permit^  dama^^  by 
the  elements  excepted,  and  with 
no  reservation  of  a  right  to  remove 
the  building,  such  building  belongs 
to  the  lessors,  at  the  expiration  of 
the  term,  and  they  then  have  an 
insurable  interest  thereia  The 
Mayor,  Se,,  of  New  York  y.  The 
JgbxAan^  jFIrs /fis.  Ch^ 424 

LEASE. 

L  Leases  for  a  term  not  exceeding 
three  years  are  not  within  the 
sUtute,  (1  R  a,  738,  $  140,)  which 
declares  that  no  covenant  shall  be 
implied  in  any  oonveyaooe  of  real 
estate.  M^  v.  Slnmg^ 57 

2.  The  implied  covenant  for  quiet 
enjoyment  which  arises  upon  such 
a  lease  is  broken  by  an  expulsion, 
by  one  having  paramount  title, 
without  any  judgment  or  decree,  id 

See  LravBAHOi,  6. 

LIEN. 

1.  A  bailee  of  goods  having  a  lien 
therecA  for  a  sum  &r  exceeding 
tiieir  value,  who,  when  the  goods 
^re  attached  in  his  hands  by  a  cre- 
ditor of  the  bailor,  certifies,  in  good 
fiuUi,  that  he  holds  no  goods  for  tlie 
beneBt  of  the  latter,  does  not 
thereby  forfeit  his  lien.  The  Bank 
^  MtUual  BedempUon  v.  Sturgie 
etaL, .^ 660 

See  Bamkoni,  L 


ICATOa 
See  Aoncnr,  1. 

MOBTGAaK 

1.  A  mortgage  of  real  property  (iridi 
the  bond  to  which  it  is  collateral) 
is  the  subject  of  a  pledge:  Mort- 
gages are  now  regarded  as  men 
securities  and  chattel  interests,  and 
may  be  pled^  like  other  diatieli 
and  things  m  action.  Oan^piM  v. 
Parker, 322 


See  EvrnmoK,  24. 
Executors   Aim 
TOBB^  1,  2. 
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NEGLIGENCBL 

L  Where  a  vessel  becomes  a  wrsd^ 
and  sinks  in  navigable  waters^ 
without  fault  of  the  owner,  and  so 
as  to  be  immovable  by  ordinsiy 
means,  if  the  owner  or  any  trans- 
ferree,  instead  of  abandoning  it 
retains  such  possession  and  control 
as  the  thing  is  susceptible  of,  he  it 
not  liable  for  any  injury  oocarring 
while  he  is  in  the  exercise  of  doe 
care  and  dili^nce  to  prevent  it 
So  long  as  he  IS  using  all  reasonable 
means  to  effect  its  removal,  without 
being  able  to  accomplish  it,  he  it 
not  liable  for  any  damages  reaolling 
from  the  mere  &ct  of  its  non-re- 
movaL  ^toret  aL  v.  TheAjOmUe 
MtUmed Ikiurance  Cbi  etaL,... 369 

2.  Negligence  in  the  use  of  meant  to 

remove  the  wredc  is  not  necessujly 
established  by  proof  that  the  nesns 
first  employed  were  inadequate. 
If  they  were  such  as  the  best  skill 
and  the  largest  experience  eeleeted, 
in  good  &iui,  as  adapted  to  the  end 
to  be  aocompShshed,  n^ligenoeosn* 
not  be  predicated  of  timr  failure. 
The  owner  is  not  responsible  for 
fikiling  to  remove  the  wreck  i£,  after 
having  made  proper  airaogemeoti 
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for  caiTying  on  its  work,  those  ar- 
rangements failed  without  any  hxih 
on  his  part id. 

'3.  It  is  not  incompatible  with  the 
owner's  duty,  for  him  to  adopt  a 
plan  for  the  removal,  which  em- 
braces the  desiffn  of  saving  as  much 
as  possible  of  we  wreck  and  cargo. 

id, 

4.  In  an  ncAaa  broi^t  lo  reoover 
damages  from  the  defendants  for 

•  MffUgently  runninj^  over  the  plain- 
tiff in  the  street,  it  appeared  that 
the  plaintiff,  when  crossing  at  a 
street  comer,  was  knocked  down 
by  defendants*  vehicle,  which  was 
driven  at  a  rapid  rate  around  the 
comer.  Seldy  that  an  ordinance 
of  the  corporation,  forbidding  driv- 
ing fester  than  a  ^  in  going 
around  the  comer  of  any  street^ 
was  admissible  in  evidence,  not  as 
fomishing  proof  of  negligence  on 
the  part  of  defendants,  but  as  tend* 
infi^  to  relieve  the  plaintiff  from  the 
imputation  of  negligence  on  his 
part    WUHam  v.  aKerfe  et  aL, 

536 

&  In  such  actions,  negligence,  whe- 
ther on  the  part  of  uie  plaintiff  or 
defendant,  is  a  question  of  fact  for 
the  Jury  to  determina id. 

Gi  Unless  the  proof  of  negligence  on 
the  part  of  tne  pbiintiff  is  so  strong 
that  the  Court  would  set  aside  a 
verdict  in  his  fevoras  being  clearly 
against  the  weight  of  evidence,  it 
is  not  proper  .to  take  that  question 
from  the  tfury,  by  granting  a  non- 
suit at  the  trial id. 

7.  Upon  a  question  of  negligence  in 
mooring  a  vessel,  it  is  proper  to  ask 
*  witness,  who  has  been  shown  to 
be  competent  to  give  an  opinion, 
what  was  the  condition  of  the  &s- 
tenings  of  the  vessel,  as  to  safety ; 
this  is  a  subject  of  science  and  ex- 
periencCf  not  of  common  know- 
ledge. JfooTB  V.  WmtenkU^ 558 

8l  a  Sheriff  in  respect  to  property 
in  his  custody^  is  bound  to  exercise 
that  degree  oi  care,  and  no  greater, 
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which  a  carefbl  prudent  man,  of 
good  sense  ana  judgment,  would 
exercise  respecting  such  property, 
if  it  were  his  own ta, 

NEGLIGEKCK 
See  Sheriff,  3,  4. 

NEGOTIABLE  PAPER. 
See  BiLia  avd  Nothl 

NEW  YORK,  CITY  OP. 

1.  The  Street  Commissioner  of  the 
City  of  Hew  York,  and  not  the 
Commissioner  of  Repairs  and  Sup- 
plies, is  the  proper  officer  to  author- 
ize the  widemng  of  the  carriage 
way  in  a  street  in  the  city. 
0  'Rowrkt  V.  Hart, 301 

2.  The  Corporation  of  the  City  of 
New  York,  with  the  consent  of  the 
counsel  to  the  Corporation,  may 
appear,  in  actions  to  which  they 
are  parties,  by  other  attcwneys  of 
record,  and  other  counsel  Th€ 
Mayor,  Ac,  of  New  York  v.  Tht 
&ckange  Fire  Ins.  Cb., 424 

See  AonoN,  L 
NiGuomroB,  4. 
Wbboks,  5. 

NEW  TRIAL. 

1.  Where  it  appeared  that  a  verdict 
was  rendered  upon  incompetent 
evidence  necessarily  calculated  to 
affect  the  result;  U^at  there  was 
much  reason  to  suppose  injustice 
had  been  done ;  and  that  defendant^ 
though  personally  liable,  was  act- 
ing in  a  representative  capacity, — 

Heh^  That  although  there  was  no 
sufficient  exception  to  the  incom- 
petent evidence,  a  new  trial  should 
be  granted  on  terms,  unless  plain- 
tiff would  stipulate  to  reduce  the 
verdict  ScoU  v.  IMienihal, . . .  .224 

2.  Where  the  contract  sufficiently  ex- 
presses the  consideration  on  its 
face,  a  new  trial  wiU  not  be  granted 
for  error  in  admitting  evidence  of 
the  actual  consideration  in  support 
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of  the   Tslidity  of  the   contract 
ffotDord  T.  Holhrook  et  al, 237 

3.  HM,  That  even  if  the  asseesment 
of  tlie  val^  were  not  proper,  tlie 
Court  woura  not.  before  juagment, 
order  a  new  trial  on  that  ground. 
{Per  BoswoRTH,  Ch.  J.)  jS-ocy  v. 
The  New  Torit  A  HarUm  R  R, 
Co,, 396 

4u  Wherever  the  Court,  on  a  supposed 
state  of  facts,  instructs  the  Jury,  if 
they  so  find  the  facts,  to  render  a 
verdict  for  the  plaintiff,  when  the 
instruction  should  have  been  to 
find,  in  that  event)  a  verdict  for 
the  defendant,  the  remedy,  if  no 
exception  is  taken,  is  to  move,  on 
a  case,  for  a  new  trial.  Brush  v. 
Kohn, 589 

5.  This  rule  applies  where  the  defend- 
ant tendered  and  paid  into  Court 
the  amount  due,  and  the  Judge 
directed,  and  the  Jury  accordingly 
found  a  verdict  for  the  plaintiff  for 
tiiat  sum,  instead  of  a  verdict  for  de- 
fendant  «d 

6w  The  Court  will  not,  in  the  ezer- 
eise  of  its  discretion,  grant  a  third 
trial  of  an  action  to  recover  posses- 
sion of  lands,  to  a  party  who,  upon 
the  two  previous  trials,  has  lost  his 
case,  by  overlooking  a  point  of  law, 
or  conceding  a  fact^  or  by  omitting 
to  seek  a  remedy,  by  an  appeal 
from  an  erroneous  ruling,  or  an 
unimportant  question  of  evidence, 
unless  he  is  shown  to  have  been 
thrown  off  his  guard.  The  fact 
that  the  defendant^  in  another 
cause,  tried  subsequently,  sue- 
oeedtKl,  by  raising  the  objections 
which  were  not  raised  in  Uie  pre- 
sent case,  is  not»  necessarily,  ground 
for  granting  the  application.  Wright 
ei  ^  y.  MUbanIt, 672 

NOTICE  OF  PROTEST. 
See  Bills  and  Notes^  1. 

0. 

OFFICER 
See  EviDXKOB,  35. 


OBDIKAKGEL 

See  Neougkngi,  4. 
OUSTER. 

See  Lahdlohd  and  TsKAirr,  1,  2,  3. 


P. 

PARTIJ^RSHIP. 

1.  In  a  copartnership,  the  partners 
may  stipulate  simply  as  to  the  pro- 
fits, where  one  is  to  furnish  all  the 
materials,  while  both  may  bestow 
labor;  and  in  such  case,  the  onlj 
specific  interest  of  all  is  in  tho 
profits,  and,  as  to  the  propertj, 
the  partnership  is  only  in  the 
use  or  employment  of  it  as  aa 
instrument  of  profits  Penny  v. 
Bhck, 310 

%,  Where  C.  and  B.  formed  a  part- 
nership in  the  business  of  making, 
selling  and  letting  chronometers, 
C.  contributing  all  the  capital,  and 

B.  giving  his  labor  only,  and  re- 
ceivmg  his  salary  and  a  share  of 
the  profits,  and  C.  agreed  to  put 
into  the  stock  of  such  partnership 
certain  chronometers  which  were 
his  property,  upon  a  stipulation 
*'  that  they  should  be  taken  at  a&ir 
valuation,  as  a  stock  in  trade,  so 
that  upon  a  sale  of  them  at  the 
usual  market  price,  the  profit  usual 
in  that  branch  of  business  might  be 
made  on  them,"  but  this  agreement 
was  never  reduced  to  writing,  as 
was  intended,  nor  was  a  valuation 
ever  fixed  upon ;  and,  after  dissolu- 
tion of  the  firm,  both  partnen 
remained  in  the  store  they  bad 
occupied  as  partners,  and  C.  let  the 
chronometers  in  his  own  name, 
and  kept  his  own  accounts  of  them, 
and  there  was  some  evidence  that 
it  was  understood  between  the  par- 
ties that  C.  was  to  take  the  stock 
and  pay  the  debts : 

Held,  That  after  such  dissolution,  the 
chronometers  were  the  property  of 

C,  and  that  his  lessee  of  one  of 
I     them  could  recover  possession  of  it 
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from  B.,  who  had  taken  it  awaj 
from  him ia. 

3.  Upon  mich  an  agreement^  the 
o^ronometere  did  not  become  the 
property  of  the  firm,  but  continued 
always  the  property  of  C,  the  firm 
having  a  permission  to  use  them,  id^ 

4.  HMfar&kor,  That,  if  this  were 
not  80|  yet  the  CTidence  in  this 
case  was  sufficient  to  show  that^ 
upon  the  dissolution  of  the  firm,  B. 
had  relinquished  any  interest  in 
them,  and  transferred  them  to 
0. id, 

5.  One  who  receives  a  note,  indorsed' 
in  the  name  of  a  partnership,  know- 
ing at  the  time  that  the  indorse- 
ment was  not  given  for  a  partner- 
ship debt  or  in  the  partnership 
business,  but  was  written  by  one 
member  of  the  firm,  in  a  matter 
not  relating  to  the  firm's  business, 
but  on  the  contrary,  for  the  accom- 
modation of  another  person,  can- 
not recover  thereon  against  the 
other  members  of  the  firm.  FUlden 
et  al.  V.  Lahens  et  al., 436 

6.  Where  copartners  made  an  assign- 
ment whicn  recited  their  copartner- 
ship, and  -their  indebtedness  as 
such,  and  assigned  all  the  "pro- 
perty of  every  name  and  nature 
whatsoever  of  the  said  parties  of 
the  first  part  :'* 

SM^  That  this  was  not  an  assign- 
ment of  the  individual  property  of 
the  members  of  the  partnership; 
and  hence  a  direction  in  the  assign- 
ment to  pay  rents,  &c.,  due  on 
lands,  &Cy  assigned,  did  not  i^^ply 
to  rents  due  from  one  partner  indi- 
vidually for  his  dwelling  house. 
Morrison  et  al  v.  AiweU  et  al.,  503 

7.  A  co.nveyance,  by  one  member  of 
a  solvent  firm,  of  his  undivided  in- 
terest in  the  real  estate  of  the  part- 
nership, to  a  stranger,  whether 
made  upon  a  sale,  or  by  way  of 
payment  of  his  individual  debt,  is 
valid  as  against  the  copartners; 
and  they  cannot  maintain  an  action 
to  have  it  set  aside  on  the  ground 
that  it  was  made  without  their  con- 


sent^ and  impairs  the  credit  of  the 
firm.  TreadvjtU  et  aL  v.  WiUianm 
etal, 649 

8.  If  creditors  do  not  object,  the  pur- 
chaser tikkes  a  good  title,  and  it 
does  not  Me  with  the  other  mem- 
bers of  the  firm  to  object;  or,  at 
least,  to  enable  them  to  do  so  they 
must  show  that  the  partnership 
debts  exceed  the  assets,  and  thai 
there  is  need  of  the  property  in 
question  to  provide  for  the  defi- 
ciency and  equalize  the  interests 
of  the  partners. id. 

See  AssiONMSNT,  4. 

PARTY  WALL. 

1.  The  term  "  party  wall,"  when 
used  in  such  an  instrument,,  with- 
out restrictive  terms,  and  in  itsgp^n- 
eral  ordinary  signification,  means  a 
dividing  wall  between  two  houses^ 
to  be  used  equally  for  all  the  pur- 
posea  of  an  exterior  wall,  by  both 
*'  parties,"  that  is,  by  the  respec- 
tive owners  of  both  housea  This 
use,  in  its  full,  unrestricted  sense, 
embraces  not  only  tlie  use  of  the 
interior  face  or  side  of  the  wall, 
but  also*  such  use  of  it  as^  is  neoes- 
sary  to  form  a  complete  and  perfect 
junctiooi  in  an  ordinary  good  me- 
chanical manner,  between  it  and 
the  other  exterior  walls  of  the 
house.  {Pm-  White,  J.)  Fsttr^tck  y. 
Leamy^ 610    ^ 

See  TiTLB  TO  Real  Pbopbbtt. 

PAYMENT. 
See  EviDKNOB,  1& 

^  PLEADINGS. 

1.  Oompknni. 

2.  Anfwer. 

1.  Oomplaint 

1.  A  complaint  which  sets  forth  a 
copy  ox  a  promissory  note,  and 
alleges  that  there  is  due  to  the 
plaintiffs  thereon,  from  the  de- 
fendants, a  certain  sum,  for  which 
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judgment  it  demaoded,  is  nifficaent 
nader  section  162  of  the  Coda  It 
k  not  necessary  to  allege  that  the 
defendants  made  the  note,  nor  to 
ahow  how  they  are  ooimeoted  with 
it 
&  hM^  where  the  note  sued  upon 
was  signed  by  a  firm.  Bukk&n'  and 
Draven?  Bamk  ▼.  J^koobmm^ . .  •  .695 

2.  In  an  action  to  reooTer  money  lost 
at  play,  a  complaint  pursuing  the 
form  allowed  by  2  Rev.  Sut,  347, 
S  1,  ibr  declarations  in  actions  of 
debt  to  recover  any  money,  goods, 
and  things  received  contrary  to 
statute,  stating  that  on  a  day 
named,  the  defendant  received  a 
specified  sum  belon^g  to,  or  on 
account  of  the  plaintifi^,  and  which 
know  doe  him,  contrary  to  the 
provisions  of  the  statute,  dengnat^ 
mgit,  is  not  demurrable  for  not 
•tating  ftots  sufficient  to  consti- 
tute a  cause  of  action.  The  aver- 
■lent  that  the  money  was  received 
and  is  due  plaintiff  is  sufficient  up- 
on demurrer,  and  the  superfluous 
statement  that  it  was  reoeived  oon- 
trary  to  statute,  wii  not  vitiate 
the  complaint    Bettt  v.  Buekt^  614 

8.  Jl  complaint  alleging  that  between 
apedfied  days  the  plaintifls  sold 
and  delivered  to  defendant,  at  his 
special  instance  and  request,  a 
lai^  quantttv  of  boots  and  shoes 
of  a  specified  vslue,  and  that  there 
k  due  and  unpaid  therefor  a  sum 
designated  which  he  promised  to 
pay  them;  but  thougn  often  re- 
quested by  them,  has  wholly  re- 
rosed,  is  sufficient  on  demurrer. 
Phmp9et  al  V.  BariUU, 678 

4.  In  an  action  by  several  plaintiffs 
to  recover  for  «>oda  sold  and  de- 
Uvered,  an  allegation  of  partner- 
ship is  not  necessary,  and  the  alle- 
gation c^  sale  and  delivery  suffi- 
ciently implies  that  the  goods  be- 
long to  the  plaintiff id, 

2.  Afuwer. 

I.  It  seems  that  illegality  in  a  con- 
tract sued  on,  though  shown  by  the 


testimony,  oaaaot  avaO  tlie  Mted- 
ant|  unless  it  is  alleged  in  the 
pleadings;  and  that  an  allegation 
m  the  answer  diat  the  oontradt 
was  illegal,  ooopled  with  an  eno- 
meration  in  the  same  paragn^h, 
of  specific  grounds  of  illegality, 
does  not  entitle  the  defendant  to 
prove  any  ground  of  Olegahty  not 
so  specified.  Dtngddmn  v.  Tki 
Third  Avmwe  RaUroad  O., 79 

2.  The  plaintiff^  alleged  in  their  com- 
plaint, that  their  assignors  having 
chartered  a  vessel,  earned  freight, 
which  the  defendants,  the  con- 
signees of  the  vessel,  had  collected 
and  refiised  to  pay  over.  The  de- 
fendants in  their  answer  denied 
that  the  plaintiffs'  assignors  had 
chartered  the  vessel  in  any  other 
way  than  b v  a  charter-party,  which 
provided  that  their  nght  to  any 
share  of  the  fi-eight  should  be 
contingent  on  the  fi:^ht  exceed- 
ing $25,000. 

ffeldf  That  this  put  in  issue  plain- 
ti&'  allegation  of  a  charter,  and 
that  the  plaintiflb  must  proTe, 
either  an  unconditional  ^artN*. 
or  that  under  the  charter  allied 
by  defendants  the  freight  had  ex- 
ceeded $26,000.  Patrick,  et  aL  v. 
i^doo^et  aL, 463 

3.  It  is  essential  to  the  sufficiency  of 
an  answer  stating  new  matter  as  * 
defense,  that  it  state  fiicts  whidi, 
if  true,  will  bar  the  action,  or  so 
much  of  it  as  k  attempted  to  be 
answered.  CMor  v.  jSberley,.  .683 

4.  In  sn  answer  setting  up  title  or 
ridit  of  possession  to  lana,  under  a 
sale  for  taxes,  it  k  not  enough  to 
allege  that  tne  property  was  duly 
sold  for  non-payment  of  a  tax  duly 
imposed  according  to  the  statute. 
It  IS  essential  to  state  fiu:ts  showing 
that  a  tax  was  duly  imposed  on  the 
property,  for  the  non-payment  of 
which  the  authorities  might  law- 
fully sen  it^  and  that  the  proof  of 
non-payment  required  by  the  stat- 
ute to  authorize  a  sale,  had  been 
made. id 
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&  An  laflweri  which  is  defeetiTe  in 
this  respect)  is  not  sided  bj  section 
161  of  the  Code  of  Prooedore, 
which  authorisee  pleading  a  judg- 
ment or  other  determination  of  a 
Court  or  officer  of  special  jurisdic- 
tion, by  stating  that  it  was  duly 
Ci  or  made,  without  stating  the 
conferring  jurisdiction.  If 
the  imposition  of  a  tax  could  be 
deemed  to  be  within  this  provision, 
the  answer  should  designate  by 
whom  the  tax  was  impoeed.. .  ,id, 

6L  In  an  action  brouj^ht  to  enjoin  the 
defendants  firom  infringing  plain- 
ti£b'  trade  mark,  an  answer  aUeg- 
inff  that  the  defendants  had  sold 
omy  a  very  small  and  n)ecified 
quantity  of  merchandise  bearing 
the  label  complained  o(  and  that 
the  same  was  sold  to  the  plaintiffs* 
agent  at  their  request,  and  that  the 
use  of  the  label  was  accidental, 
without  intent  to  defraud  plaintififs 
or  imitate  their  label,  and  did  not 
represent  the  article  to  be  the 
plaintifis'i  is  not  fHyolous.  CMhon 
et  aL  ▼.  Lindo, 605 

r.  An  allegation  in  the  complaint 
Uiat  an  assignment^  which  the 
p]ainti£b  seek  to  set  aside,  was 
made  with  intent  to  hinder,  delay 
and  defraud  creditors,  &Cj  is  suffi- 
ciently put  in  issue  by  a  denial  that 
the  assignment  was  made  with  in- 
lent  to  hinder  and  defraud  credit- 
ors. Boid  et  aL  y.  WorihwffUm  et 
aL, 617 

8.  Upon  a  complaint  being  amended 
in  a  material  particular,  the  defend- 
ant's rif^ht  t«  anewBr  the  amended 
complaint,  by  interposing  any  de- 
fense which  he  may  possess,  is 
Absolute  and  unrestrictecL  SarrioU 
et  sL  V.  WOs  et  aL, 631 

^  Thus,  where,  upon  a  trial  of  an 
action  brought  upon  a  contract^  of 
which  (he  plainti£E^  in  th^ir  com- 
plunt)  alleged  performance  on  their 
part^  they  &ilea  to  prove  fuU  per- 
zormanoa,  but  gave  evidence  of  a 
waiver  oi  such  performance  by  the 
defendants^   and   asked  leave   to 

Bosw.— YouIX.       U3 


amend  their  compli&t  socordin^ly, 
which  was  allowed  on  condition 
that  the  defendants  be  allowed  to 
amend  their  answer  so  as  to  meet 
the  plaintifis'  amendment^  but  the 
terms  or  nature  of  the  amendment 
to  be  made  hj  defendants  was  not 
prescribed: 
J9e^  On  defendants'  motion  after 
judgment)  for  leave  to  amend  the 
answer  by  interposing  the  statute 
of  limitations^  that  unless  the 
plaintiflb  elected  to  withdraw  their 
motion  to  amend,  the  judgment 
should  be  vacated,  and  the  defend- 
ants allowed  to  amend  b^  interpos- 
ing the  statute  of  limitations  or  any 
other  legal  defense,  without  restric- 
tion.   tdL 

10.  The  objection  that  the  allegations 
of  an  answer  are  hypothetical,  is 
not  available  on  demurrer.  Tbylor 
V.  RidMrdt  et  aL, 679 

11.  A  defendant  in  his  answer,  in 
order  to  avoid  the  cause  of  action 
alleged,  need  not  confess  it;  he 
may  aver  that  if  any  sudi  contract 
as  aUeged  was  made,  it  was  made 
jointly  with  others.. tdL 

12.  An  answer  setting  up  the  non- 
joinder of  third  persons,  averred  to 
be  jointly  liable  with  the  defend- 
ants, sufficiently  alleges  that  they 
are  still  living,  if  it  alleges  that 
they  reside  at  a  place  named. . .  ,id» 

See  AjavDMBNT,  1. 

PLEDGE. 

1.  A  mortgage  of  real  property  (with 
the  bond  to  which  it  is  collateral 
is  the  subject  of  a  pledge.  Mort- 
gages are  now  regarded  as  mere 
securities  and  chattel  interests,  and 
may  be  pled^^  like  other  chatteb 
and  things  in  action.  OamjMl  y. 
PenrkeTf 322 

2.  Where  a  bond  and  mortgage  are 
transferred  by  an  assignment  abso- 
lute on  their  fece,  but  accompanied 
by  a  promissory  note,  made  b^  the 
assignor,  whidi  gives  the  assignee 
•uthori^  to  sell  ue  bond  and  mor^ 


of  tlM  wmgmnr 
to  ptflT  biBidab^  the  trunaetioo  is 
9k.pUge.i3i  the  bond  and  mortgi^ 
and  not  ife  mottgige  or  nle  of 
tbem. td 


3.  The  AangiMM^.  m.  anrii  s.  caae^  ao- 
auires  odIj  a  special  property  in 
mm,  and  is  anlgeefe  toall  the  du- 
tiea  and'  oUigatkms.  of  ar  pledgee. 
Be  baa  BO  agbl  to  sett  tbem, 
witbeut^  at  leasts .  a  demand  upon 
the  tmgaott  fiir  paTment  of  the 

4  Where^  in.aBd»aQa8erthe  pledgee, 
without,  demand  or  notioe,  trans- 
lemd  tbe:kiOBd.and  mortgafje  to  a 
third  person,  for  a  snm  sufficient  to 
pay  the  debt,  but  grossly  inade- 
^iiate  to  the  value  of  the  bond  and 
iQorigafS).  and  tbe*  latter  canceled 
them. 

Mdd,  That  this*  waa^  a  coDversion  of 
them,  and  the  pledgee  was  liable, 
therefore,  in  an  action -in  the  nature 
of  troTer. td 

fii  Snefa  anbae^en^  transfer  of  the 
bond  and:  mortgage-  bavmg  been 
not asale^  butad^ioe  to  gel  the 
mortgage  satisfied,  and  the  plain- 
tifl^  the  assignor,  baling  tendered 
the  debtf  due^  and  demanded  a 
reassignment^  i^  is  immaterial 
whetbM'  the  assignment  be  re- 
aarded  as  a  pledge  or  a  mortgage, 
tor  in  either  oaae  a  tender  would 
destroy  the  pledgee's  lien,  and  tro- 
ver would  lie  for  the  refusal  to 
deliver.  {P»r  Boswobth,  Ch.  J.)  id, 

4^  The  Broadsra(f  Bank  loaned  money 
to  C,  for  whidik  they  reoeivedfrom 
him  a  pledge  of  stoeks  as  collateral 
security,  They,alao  discounted  sev- 
eral, notes  for  him,  and  received 
from  him  a.draft  on  a. distant  place 
for  collection.  Before  it  wasJknown 
whether  the  draft  was  j>aid  or  not, 
he  appUed  to  the  president  of  the 
bank,  saying.  thsA  he  must  have 
the  proems,  of,  the  draft. imme- 
diately, OB  must  suspend  payment ; 
and:  the  p^eaident-askinft  for  colla- 


teral security,  he .  ans wered,  "  The 
banklM]4dsjiU.mv 


.myjatocks^.  and. they 


an  mmntyi  ftr  a&  my^ 
and  this  dnift^"  to  wfaidk  the  pre- 
aideDt  veplied^  ''If  that  Ja^  so  the 
bank  will  pat  the  prooeeda  ef •  thia 
drafi  to  your  oredit|"  whiefa  waa 
liiereiipon  done; 
3M,  That  thia  waa  a  pledge  ta^jww- 
mnU  of-  the  stocks,  aa  seourity  ktr 
all  the  diaoouttts  which  had  been 
made  for  C,  as  well  as  fcH*  the  draft 
in  queetioa  (Ronnseir,  J.,  dis- 
sented.) T^n  Bl&ram  et  aL  v.  TU 
Btoadma^  Bsmk, &32 

POIIOB. 

1.  Tile  Mayor  of  the  City  of  l!iew 
York,  claiming,  but  wtthent  right 
to  be  at  the  hoKl  of  the  poOee  cl 
the  city,  and  having  under  his  con- 
trol a  large  body  of  men  organised 
for  that  purpose,  and  known  as  the 
Mnnicipal  Fdiee,  was  informed  ttiat 
the  Metropolitan  Police,  which  was 
tiien  the  legal  police  force  of  the 
city,  were  about  to  eject  the  Street 
Commissioner  of  the  dty  from  hia 
office  in  tbe  Gity  Hall,  vietentiy 
and  without  process  of  law.  He 
accordingly  odled  together  the 
Municipal  Police,  and  while  they* 
were  guarding  the  building,  a  Gar- 
oner,  having  an  order  for  ue  arrest 
of  the  Mayor,  came  to  the  C^ 
Hall  to  ezeenfee  it,  accompanied  by 
a  number  of  the  Metropolitan  P(^ 
lice,  aa  a  putfe  eomUmhitf  of  which 
the  plaintiff  waa  one.  Their  at- 
tempt to  enter  for  the  porpoeeof 
arresting  the  Mayor,  waa  reeiated 
by  the  Municipal  Police,  and  in  the 
fray  the  plaintiflf  was  ii^ured, 

Held,  1.  Thaty  although  the  Municipal 
P<dice,  aa  an  orgamaed  .police  fone^ 
was  an  illegal  organixationv  and  the 
Mayor  had  abusra  hia  authority  in 
keying  it  on  foot>  yet  thatsoch 
assemblage  of  the  men,  if  aoleljr 
for  the  purpose  of  resisting  a  forci- 
ble ezpdsion  of  the  Street  Comr 
missioner  from  his  offioe,  aasnm- 
ing,  a^the  charge  did^  that  *^the 
Mayor,  in  hie  discretion,  waa  ao- 
tboriaed,  as  chief  ma^^strate  of  the 
dty,  to  interpose  bv  force,  if  neces- 
sary, to  prevent  it,  was  no^  neees- 
sadiyi  as -matter  of  law,  an  unlaw- 
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M  assemblr.  Aa  Itayor;  being 
diBTged-  with-  the 'dntj  of  caasiDg 
laws  for  the  preseryation  of  the 
peace  to  be  kept,  is  not  confined  to 
calling  to  his  aid  the  lawful  police 
for  the  purpose  of  reaialing  uni^- 
thorized  violence,  but  may  call  on 
any  citizens,  and  may  by  their  aid 
resist  the  lawful  police,  if  they  are 
about    to    commit    such    wrong. 

Shier  Y„Wood^ 15 

2.  That  if  the  aRsembly  were 
claimed  to  be  unlawful  by  reason 
of  the  circumstances  under  which 
it  appeared,  and  the  manner  in 
which  the  persons  composing  it 
were  conducting  themselv^  the 
question  whether  these  circum- 
stances and  conduct  were  such  as 
would  alarm  persons  of  reasonable 
firmness  and  courage,  is  one  which 
belonged  to  the  Jury  to  decide.  ,¥k 

i  If.  the  asscmblr  was  not  antin- 
lawfub  one,  the  Mayor  is  not  liable 
in  a  civil  action,  for  wrongs  done 
by  individual  members  of  it,  hav- 
ing no  connection  with  the  object 
for  which  it  was  convened,  to 
which  he  was  in  no  way  privy,  and 
of  the  purpose  to  commit  which  he 
had  no  knowledge  or  suspicion. ..id 

3;  And  if  the  Mayor  did  not  know 
that  the  Coroner  had  previously 
come  to  serve  the  order  of  arrest^ 
and  took  no  measures  to  secure  a 
free  entrance  to  htm,  the  mere  fact 
tbat  the  Ooroner,  on  coming  with 
the  posae^  made  proclamation  at  the 
entrance  of  the  City  Hall,  of  the 
object  of  his  visit,  and  was  resisted 
by  the  Municipal  Police,  would  not 
make  the  Mayor  liable  for  the 
plaintiff's  injuries id, 

POLICY. 
See  Imsubaxoe;  1,  2. 

POSSB  COMITATUa 
Elee  PowKR  of  ths  Couvtt. 

CORODER,  2. 

POWBR  OF  THE  COUNTr. 

L'  Under  the  Code  of  Procedure 
(§$  185,  419),  the  Coroner  may 


;  cad  tb  bis  aid  the  power  of  tfao 
county,  in  a  proper  case,  in  execut- 
ing an  order  of  arrest  in  an  action 
in  which  the  Sheriff  is  a  party. 

.    SkUer  V.  Wborf, 15 

2i  The  mere  fact  that  the  officer  had 
not^  at  tlie  time'  of  summoning  the 

'  power  of  the  county,  a  sufficient 
cause  for  sumnloning  them,  does 

I  not  affect  the  duty  of  the'  persons 
summoned  to  aid  him,  i(  when 
they  come  together,  resistance  is* 
dffered  to  his  executing  the  procesSi 

:  nor  ddea  it  affect  the  consequent 
irabllity  of  those  who  made  or 
caused  such  resistance,  except  that 

;  it  may  perhaps  affect  the  question 
of  damagesL . . . . ; idi^ 

PBACnOE. 

I 

1.  ParUfi. 

2.  AppearanM, 

3.  Guardian^  ad  UUnk 

4.  Service. 

5.  Arrest 

6.  Attaekment 
\      7.  JfoHoti, 

a  Diaeovetyand  In^pedhrii' 
9.  THdL 

10.  Variance, 

11.  MKwUoftB. 

12.  VercUd, 

13.  Judgment 

14.  Chsie, 

15.  Amendrnmt: 

16.  Chnietr^ 

17.  Sei-off, 

18.  ApfiaL 

1.  ParUea. 

1  It  aeems  that  the  objection  of 
.  non-joinder  of  other  parties^  if 
I  waived  by  setting  up  a  counter- 
claim in  favor  of  tne  defendant 
Jointly  with  the  Sfime  partiesi 
against  the  plaintifis.  Seeor  et  at 
V.  Law, 163 

2.  The  plaintiff  having  a  fund  in  tbo 
i  hands  of  the  defendants,  his  bank- 
ers, directed  them  to  place  the 
same  to  the  credit  of  accounts  to 
be  opened  by  them  for  the  puK 
pose,  in  the  names  of  his  children. 
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who  were  of  tender  years;  but 
idfter  the  defendants  had  done  so, 
thev  continued  to  recognize  the 
authority  and  directions  of  the 
plaintiff  in  the  management  of  the 
randy  and  it  did  not  s^pear  that  he 
had  been  indebted  to  tne  children, 
or  had  received  any  consideration 
upon  the  transfer  of  the  credits,  or 
that  the  children  ever  had  notice, 
thereof  or  received  possession  of 
the  securities: 
EMj  That^  notwithstanding  such 
change  in  the  accounts,  the  plain- 
tiff could  maintain  an  action  m  his 
own  name,  to  recover  from  the 
defendants  the  balance  due  thereon. 

S.  The  change  in  the  accounts^  under 
such  oircumstanoes,  is  neither  a 
transfer  of  the  fund  or  securities 
themselves,  nor  a  gill  m  preeenU 
nor  in  /uturo,  Owry.  v.  Page  et 
aL : 290 

4  The  common  law  rule  that  in  an 
action  on  a  joint  contract^  against 
several  persona,  the  plaintLET  can- 
not recover  agamst  either,  without 
establishing  that  the  contract  sued 
upon  is  the  joint  contract  of  all, 
still  applies  in  actions  which  were 
commenced,  before  the  enactment 
of  the  Code  of  Procedure. .  Ftdd- 
en  et  aL  V.  Lahena  et  aL, 436 

&  The  provision  of  section  274  of 
t£e  Code  of  Procedure,  altering 
this  rule,  does  not  affect  actions 
commenoed  before  the  Code;  and 
section  459  of  the  Code,  as  amend- 
ed in  1851,  which  makes  all  its 
provisions  apply  to  future  "pro- 
ceedings" in  actions  tiieretofore 
commeilbed,  merely  prescribes  the 
forms  to  be  observed,  and  does  not 
modify  or  repeal  any  rule  of  law 
affecting  a  defendant  s  liability  or  a 
plaintifTs  right  to  recover. id. 

6L  R  seemtf  that  one  to  whom  a  fimd 
was  rightfully  payable,  cannot 
maintun  an  action  against  another, 
who,  merely  as  agent  for  an  ad- 
Terse  claimant^  has  collected  the 
fund  on  behalf  of  the  latter,  in  dis- 
regard of  notice  from  the  former 


not  to  do  80.  Painck  et  aL  t.  Md" 
cal/ei  al., 483 

7.  A  grantee  of  land,  under  a  deed 
which  is  void  by  the  statute,  by 
reason  of  the  land  being  held  by  a 
third  person  adversely  to  the 
grantor,  cannot^  upon  his  grantor's 
refusal  to  bring  an  action  to  recover 
the  land  or  to  allow  such  action  to 
be  brought  in  his  name,  maintain 
an  action  against  the  grantor  and 
the  adverse  possessor,  to  have  the 
latter  adjudged  to  surrender  pos- 
session to  the  grantor,  and  the  titie 
and  possession  adjud£;ed  to  the 
plaintiff  as  gainst  me  grantor. 
Lawber  v.  KeS/  et  aL, 494 

8.  An  action  to  recover  the  lands 
must  be  brought  by  the  grantor, 
or  in  his  name,  by  the  grantee; 
but  it  cannot  be  so  brought  in  his 
name  without  his  consent^  except 
since  the  statute  of  1862 uL 

9.  The  provision  of  the  Code  of  Pro- 
cedure—  that  in  actions  for  re- 
covery of  real  or  personal  property, 
third  persons,  having  an  interest  in 
the  subject  matter  may  be  brought 
in  as  parties,  upon  their  own  appli- 
cation — is  only  intended  to  extend 
the  power  formerly  possessed  by 
courts  of  equity,  in  tms  respect,  to 
the  legal  actions  designated ;  and  its 
appUcation  is  confined  to  the  daas 
of  cases  in  which  a  bill  of  inter- 
pleader would  have  aoooniplished 
the  same  end.  Hornby  v.  uardon^ 
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10.  In  an  action  brought  by  a  vendor 
of  goods,  to  recover  possession  of 
them,  on  the  ground  of  fraud  on 
the  part  of  the  purchaser,  third 
persons  claiming  under  the  pur- 
chaser, by  virtue  of  contracts  with 
him,  and  in  hostility  to  each  other, 
should  not  be  granted  leave  to 
come  in  as  parties. tdL 

2.  Appearance, 

1.  The  Coiporation  of  the  City  of 
New  York,  with  the  consent  of  the 
counsel  to  the  Corporation,  may 
appear,  in  actions  to  whidi  they 
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are  parties,  by  other  attorneys  of 
record,  and  other  counsel  The 
Mayor,  dfc,,  of  New  York  v.  The 
Exchange  Mre  Ins,  Co,, 424 

3.  Ouardian  ad  lUem» 

1.  In  an  action  in  which  the  Court 
have  jurisdiction  of  the  parties  and 
the  subject  matter,  the  omission  of 
an  infant  plaintiff  to  procure  the 
appointment  of  a  guardian  ad  litem, 
is  an  irregularity  which  may  be 
cured  or  waived.  It  does  not  de- 
prive   the    Court   of  jurisdiction. 

EuUer  v.  Puckho/er  et  al 638 

« 

2.  The  defect  is  cured  if  the  plaintiff 
attains  majority  before  the  defend- 
ants raise  any  objection. id 

4.  Service, 

1.  Under  the  Code  of  Procedure, 
(§§  185,  419,)  the  Coroner  may 
call  to  his  aid  the  power  of  the 
county,  in  a  proper  case,  in  exe- 
cuting an  order  of  arrest  in  an  ac- 
tion in  which  the  Sheriff  is  a  par- 
ty.   JSkOer  Y.Wood, 15 

2.  The  mere  fact  that  the  officer  had 
not,  at  the  time  of  summoning  the 
power  of  the  county,  a  sufficient 
cause  for  summoning  them,  does 
not  affect  the  duty  of  the  persons 
gammoned  to  aid  him  it,  when  they 
come  together,  resistance  is  offered 
to  his  executing  the  process,  nor 
the  consequent  liability  of  those 
who  make  or  cause  such  resistance, 
except  that  it  may  perhaps  affect 
the  question  of  damages. id, 

5.  ArreeL 

1.  In  an  action  to  recover  the  posses- 
sion of  specific  personal  property, 
an  order  of  arrest  which  recites 
that  the  cause  of  action  is  for  a  de- 
tainer or  conversion,  and  requiring 
the  Sheriff  to  hold  the  defendant 
to  bail,  in  a  specified  sum,  is  unau- 
thorized. In  such  an  action,  the 
firround  of  arrest  is  a  concealment, 
sc,  of  the  property,  and  the  order 
must  require  an  undertaking  to 
pay  the  amount  which  may  be  re- 
covered.   Ulston  Y.  Potter, ....  636 


6.  AUachmeni, 

1.  The  Code  of  Procedure  does  no^ 
pkuthorize  the  issue  of  an  attach-* 
ment,  as  a  provisional  remedy  in 
an  action  of  an  equitable  nature^ 
where  the  amount  which  the 
plaintiffs  may  recover  must  be  as- 
certained by  an  accounting,  and 
the  costs  are  in  the  discretion  of 
the  Court     ChUlhon  et  aL  v.  Lindo^ 
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2.  Thus,  where  in  acUon  for  an  in* 
junction  against  the  infringement 
of  a  trade-mark,  and  for  damages, 
an  attachment  was  issued ;  Held, 
that  it  was  improvidently  granted^ 
and  must  be  set  aside.  Such  an 
action  is  not  i'an  action  for  the 
recovery  of  money"  within  the 
meaning  of  section  227  of  the 
Code. id. 

7.  Motion. 

1.  When  the  interference  of  tho 
Court  to  set  off,  against  a  judg« 
ment,  the  costs  of  an  appeal  firom 
an  order  on  a  summary  applica- 
tion after  judgment,  is  invoked  by 
motion,  and  not  by  an  action,  the 
question  is  in  the  discretion  of  tho 
Court  The  Court  may,  in  its  dis- 
cretion, deny  such  motion,  even 
where  the  set-off  might  be  en- 
forced by  an  action.  Pwrchaee  t. 
BeOowB, .642 

2.  In  an  action  on  a  policy  of  marine 
insurance,  the  defendants'  remedy, 
to  compel  a  disclosure  by  the  plains 
tiff  of  the  number  of  packages,,  or 
the  quantity  and  nature  of  the 
cargo  lost  or  injured,  and  the  itepaa 
of  expenses  incurred,  is  by  requir- 
ing a  bill  of  particulars,  rather  than 
by  motion  to  make  the  complaint 
more  definite.  Cockrofl  v.  The  AU 
lanUc  Mutual  Insurance  Co,, , .  .681 

3.  Section  168  of  the  Code  of  Pro- 
cedure authorizes  the  Court  to  or« 
der  a  bill  of  particulars  in  such 
case ;  and  the  fact  that  the  usual 
preliminary  proofii  or  adjustments 
of  loss  had  been  made  before  tho 
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irho  were  of  tender  years;  bat 
after  the  defendants  had  done  so, 
they  continued  to  recognize  the 
authority  and  directions  of  the 
plaintiff  in  the  management  of  the 
rand,  and  it  did  not  ^pear  that  he 
had  been  indebted  to  tne  children, 
or  had  received  any  consideration 
upon  the  transfer  of  the  credits,  or 
that  the  children  ever  had  notice, 
thereof^  or  received  possession  of 
the  securities: 
JBUd^  That^  notwithstanding  such 
change  in  the  accounts,  the  plain- 
tiff could  maintain  an  action  m  his 
own  name,  to  recover  from  the 
defendants  the  balance  due  thereon. 

S.  The  change  in  the  accounts^  under 
such  drcumstanceSy  is  neither  a 
transfer  of  the  fund  or  securities 
themselves,  nor  a  gift  «n  preaenii 
nor  in  fiUuro,  OeoSy.  y.  Page  et 
aL, : 290 

4  The  oommon  law  rule  that  in  an 
action  on  a  joint  contract^  afi;ainst 
several  person^  the  plaintiff  can- 
not recover  agauist  eimer,  without 
establishing  tnat  the  contract  sued 
upon  is  the  joint  contract  of  all, 
still  applies  in  actions  which  were 
commenced  before  the  enactment 
of  the  Code  of  Prooeduie..  Fidd- 
en  et  aL  y.  Lahem  et  aL, 436 

6k  The  provision  of  section  274  of 
t£e  Cbde  of  Phx)edure,  altering 
this  rule,  does  not  afieot  actions 
commenoed  before  the  Code;  and 
section  459  of  the  Code,  as  amend- 
ed in  1861,  which  makes  all  its 
provisions  apply  to  future  "pro- 
ceedings" in  actions  theretofore 
commeifbed,  merely  prescribes  the 
Ibrms  to  be  observed,  and  does  not 
modiAr  or  repeal  any  rule  of  law 
affecting  a  defendant  s  liability  or  a 
pbdntifiTs  right  to  recover. id. 

6L  ii  aeemi  that  one  to  whom  a  fund 
was  rightfully  payable,  cannot 
maintain  an  action  against  another, 
who,  merely  as  agent  for  an  ad- 
verse claimant^  has  collected  the 
fund  on  behalf  of  the  latter,  in  dis- 
regard of  notice  from  the  former 


not  to  do  so.  JMriek  et  aL  y.  Mti- 
edt/et  al., 483 

7.  A  grantee  of  land,  under  a  deed 
which  is  void  by  the  statute,  by 
reason  of  the  land  being  held  by  a 
third  person  adversely  to  the 
grantor,  cannot^  upon  his  grantor's 
refusal  to  bring  an  action  to  recover 
the  land  or  to  aUow  such  action  to 
be  brought  in  his  name,  maintain 
an  action  against  the  ghmtor  and 
the  adverse  possessor,  to  have  the 
latter  adjudged  to  surrender  pos- 
session to  the  grantor,  and  the  title 
and  possession  adjudged  to  the 
plaintiff  as  minst  me  grantor. 
Ixnober  v.  EjMy  et  aL, 494 

8.  An  action  to  recover  the  lands 
must  be  brought  by  the  grantor^ 
or  in  his  name,  by  liie  grantee; 
but  it  cannot  be  so  brought  in  his 
name  without  his  consent^  except 
since  the  statute  of  1862. uL 

9.  The  provision  of  the  Code  of  Pro- 
cedure—  that  in  actions  for  re- 
covery of  real  or  personal  proper^, 
third  persons,  having  an  interest  m 
the  subject  matter  may  be  brought 
in  as  parties,  upon  their  own  appli- 
cation — is  only  intended  to  extend 
the  power  formeriy  possosed  by 
courts  of  equity,  in  tms  respect,  to 
the  legal  actions  designated ;  and  its 
application  is  confined  to  the  class 
of  cases  in  which  a  bill  of  inter- 
pleader would  have  acoonmlished 
the  same  end.  Bornhy  y.  Gordon^ 
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10.  In  an  action  brought  by  a  vendor 
of  goods,  to  recover  possession  of 
them,  on  the  ground  of  fraud  on 
the  part  of  the  purchaser,  third 
persons  claiming  under  the  pur- 
chaser, by  virtue  of  contracts  with 
him,  and  in  hostility  to  each  other, 
should  not  be  granted  leave  to 
come  in  as  parties. tdL 

1.  The  Corporation  of  the  City  of 
New  York,  with  the  consent  of  th« 
counsel  to  the  Corporation,  may 
^pear,  in  actions  to  whidi  they 
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are  parties,  by  other  attorneys  of 
record,  and  other  counsel  The 
Mayor,  <fcc.,  of  New  York  v.  The 
Modumge  Mre  Ins,  Co,, 424 

3.  Ouardian  ad  litem, 

1.  In  an  action  in  which  the  Court 
have  jurisdiction  of  the  parties  and 
the  subject  matter,  the  omission  of 
an  infant  plaintiff  to  procure  the 
appointment  of  a  guardian  ad  litem, 
is  an  irregularity  which  nuty  be 
cured  or  waived.    It  does  not  de- 

5 rive    the    Court   of  jurisdiction. 
luster  ▼.  Puckho/er  et  aL, 638 

« 

2.  The  defect  is  cured  if  the  plaintiff 
attains  majority  before  the  defend- 
ants raise  any  objection. id, 

4.  Service, 

1.  Under  the  Code  of  Procedure, 
(§§  185,  4190  the  Coroner  may 
call  to  his  aid  the  power  of  the 
county,  in  a  proper  case,  in  exe- 
cuting an  order  of  arrest  in  an  ac- 
tion in  which  the  Sheriff  is  a  par- 
ty.   JSlater  Y^Wood, 15 

2.  The  mere  fact  that  the  officer  had 
not,  at  the  time  of  summoning  the 
power  of  the  county,  a  sufficient 
cause  for  summoning  them,  does 
not  affect  the  duty  of  the  persons 
summoned  to  aid  him  if,  when  they 
come  together,  resistance  is  offered 
to  his  executing  the  process,  nor 
the  consequent  liability  of  those 
who  make  or  cause  such  resistance, 
except  that  it  may  perhaps  affect 
the  question  of  damages. id, 

5.  ArreeL 

1.  In  an  action  to  recover  the  posses- 
sion of  specific  personal  property, 
an  order  of  arrest  which  recites 
that  the  cause  of  action  is  for  a  de- 
tainer or  conversion,  and  requiring 
the  Sheriff  to  hold  the  defendant 
to  bail,  in  a  ^cified  sum,  is  unau- 
thorized. In  such  an  action,  the 
flTound  of  arrest  is  a  concealment, 
&a,  of  the  property,  and  the  order 
must  require  an  undertaking  to 
pay  the  amount  which  may  be  re- 
covered.   Alston  T.  Potter, 636 


6.  Attachment, 

1.  The  Code  of  Procedure  does  no^ 
authorize  the  issue  of  an  attach- 
ment, as  a  provisional  remedy  in 
an  action  of  an  equitable  nature^ 
where  the  amount  which  the 
plaintiffs  may  recover  must  be  as- 
certained by  an  accounting,  and 
the  costs  are  in  the  discretion  of 
the  Court     OuHhon  et  aL  v.  Lindo^ 
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2.  Thus,  where  in  action  for  an  in* 
junction  against  the  infringement 
of  a  trade-mark,  and  for  damages, 
an  attachment  was  issued ;  Held, 
that  it  was  improvidently  granted^ 
and  must  be  set  aside.  Such  an 
action  is  not  ."an  action  for  the 
recovery  of  money"  within  the 
meaning  of  section  227  of  the 
Code id. 

7.  Motion. 

1.  When  the  interference  of  tho 
Court  to  set  off,  against  a  judg- 
ment, the  costs  of  an  appeal  from 
an  order  on  a  summary  applica- 
tion after  judgment,  is  invoked  by 
motion,  and  not  by  an  action,  the 
question  is  in  the  discretion  of  tho 
Court  The  Court  may,  in  its  dis- 
cretion, deny  such  motion,  even 
where  the  set-off  miglit  be  en- 
forced by  an  action.  Purchase  t. 
BeUowe, 642 

2.  In  an  action  on  a  policy  of  marine 
insurance,  the  defendants'  remedy, 
to  compel  a  disclosure  by  the  plain** 
tiff  of  the  number  of  packages,,  or 
the  quantity  and  nature  of  the 
cargo  lost  or  injured,  and  the  itepis 
of  expenses  incurreci,  is  by  requir- 
ing a  bill  of  particulars,  rather  than 
by  motion  to  make  the  complaint 
more  definite.  Cockroft  v.  TJie  AU 
lanOc Mutual Ineuranee  Cb.,...68t 

3.  Section  168  of  the  Code  of  Pro- 
cedure authorizes  the  Court  to  or- 
der a  bill  of  particulars  in  such 
case;  and  the  fact  that  the  usual 
preliminary  proofii  or  adjustments 
of  loss  had  been  made  before  tho 
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action^  doM  not  impair  the  defend- 
ants* ngbt  to  a  bill  of  particulara.  id, 

8.  IHBcoveyy  amd  InspecHan. 

1.  Under  aecUon  388  of  the  Code  of 
Procedure,  which  enlarges  the  rem- 
fidj  for  obtainipg  disooTery  and 
inspection  of  books  and  papers 
pending  suit,  if  a  partj  establiviies, 
(to  the  satiafieiction  of  the  court  or 
justice,  that  aby  book,  paper  or 
Gocument  is  in  the  possession  or 
:1inder  the  control  ot  the  adverse 
iparty,  oontaining  competent  evi- 
oence  relating  to  the, merits  of  the 
action  or  defense,  its  production  for 
inspection  may  be  oompelle^  Ccue 
,▼.  fiania, 595 

%  ThnSy  where  in  an  action  for  breach 
of  warranty  on  a  sale  of  ffoods,  the 
plainti^s.made  affidavit  that  there 
was  a  written  contract^  which  they 
had  not  known  or  had  forgotten 
at  the  commencement  of  the  ac- 
ftion,  and  that  it  was  in  the  posses- 
sion of  defendant,  who  refused  to 
exhibit  it  or  give  a  copy,  and  that 
it  was  material  to  them  in  the 
action :  5cW,  that  they  were  enti- 
•iled  to  an  order  requiring  defendant 
,(o  give  them  an  inspection  and 
jQopVy  or  permission  to  take  a  copy. 

'9.  SHol 

L  In  an  Action  to  recover  poaBession 
of  specific  personal  property,  and 
damages  for  its  detention,  it  is  pro- 
per t^t  the  Jury,  on  finding  for  the 
phdntiiF,  should  assess  the  value  of 
the  property,  as  w^  as  the  dama- 
ges, although  the  plaintiff  has  pb- 
Uined  a  dielivery  before  the  trial 
(Babbour,  J.,  dissented.)  Tiracy  v. 
Th4  Kew  York  and  ffcuriem  Batl- 
food  Co., 396 

%,  The  Ooort  wiU  not  reverse  jk  judg- 
ment because  the-  Beferees,  before 
{Whom  the  cause  was  tried,  ezjdaded 
an  offer  of  fiirther  evidence  on  the 
part  of  the  plaintifi&>  n^de  after  the 
plaintilfa  had  rested  an4  a  nonsuit 
Ea4  been  directed,  unless  the  offer 
pf  mch  evidence  showed  at  least 


tb6  ccmnsers  belief  that  -the  ^n- 
denoe,  if  admitted,  would  aid  the 
plaintifb.  Fidden  et  aL  v.  ImAbm 
^taL, 436 

3.  Neffligenoe,  whether  on  the  pari 
of  the  plainrtiflT  or  the  defendant,  is 
a  question  of  Tact  for  the  Jury  to 
determine.  W(Oiams  v.  CtKe^  et 
*L, 536 

4.  Unless  the  proof  of  negligence  on 
the 'part  of  tne  plaintiff  is  so  strong 
that  the  Court  would  a^t  aside  a 
verdict  in  his  favor  as  being  clearly 
against  the  weight  of  evidence,  it  is 
not  proper  to  take  that  question 
from  the  Jury,  by  granting  a  non- 
suit at  the  trial, tdL 

5.  Where  usury  is  the  defense^  the 
plaintrff  has  a  right  to  have  the 
question  whether  there  was  a  eor«- 
rupt  agreement,  submitted  to  the 
Jury ;  especially  where  it  is  to  be 
made  out  from  circumstances,  aod 
must  be  determined,  in  a  greai  de- 
gree, from  the  intent  of  the  partiesL 
The  ChaihaimBaaik  v.  J^. .  .552 

6.  Where,  in  caseof  abreachof  tro^ 
the  fond  remains  land,  and  the 
plaintiff  firames  his  action  to  seek 
apecific,  equitable  relief,  joining  as 
oefimdants  with  the  trustees,  third 
persons  who  cUim  an  interest  in 
Uie  land,  and  pending  the  acli(»i 
the  plaint^  mes  a  sopplemeiital 
oomplaint,  in  whi<^  he  alleges  Uiat 
the  land  has  meanwhile  been  con- 
verted into  mone^y,  and  claims  a 
judgment  for  damajges,  as  weU  aa 
all  the  relief  a^ed  in  the  original 
complaint^  not  inconsistent  there- 
virith,  the  action  is  still  triable  br 
the  Court  without  a  Jury.  OcfTM 
V.  CowIm  et  aL, 643 

See  EviDDTcs,  6. 
JvnomEiiT.  5. 
Bberut,  4. 
Wbmk8,5. 

10.  Fariaii««L 

7.  In  an  action  to  recover  compensa- 
tion for  services^  alleged  in  the 
complaint  to  have  been  perfonnet^ 
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^MD**  promlie  4o  pay  thcmafbr  at 
«&  igreM  rate  4if  'OompeDBation,  if 
ttie  proof  is  that  they  were  per- 
formed en  ft  promise  to  pay  what 
tbey  were  reasonably  worth,  the 
tvmaaoe  is  knmalerial,  and  the  de- 
'fendant  not  beinff  misled  thereby, 
the  Court  may  allow  an  immediate 
amendment  without  costs.  SooUv, 
lA^mdkai, 224 

11.  .Bw^pfiofiB. 

&  Wfaere^  on  nquest  of  defendant's 
txranse^  4fae  Oonrt  directed  that  all 
■tiie  eTidence  of  oertain  witnesses 
relating  to  the  value  of  services 

ad  which  evideDoe  consisted  of 
ir  opioions  baaed  on  the  testi- 
mony uiey  kad  heard  at  the  trial) 
flheuU  be  sat^t  to  exceptions 
taken  in  the  examination  of  pre- 
ceding witaeeses;  but  the  excep- 
.tions  thus  referred  to  related  aobly 
to  proof  ^  Iho  '<  ability  of  the 
plaintiff  as  a  bookkeeper,"  or  to 
the  objection  that  such  witnesses 
did  not  possess  the  special  know- 
ledge essentaal  to  make  their  opin- 
ion admissible. as  evidence: 
JBeU^  That  this  was  not  equivalent  to 
a  specific  objection  that  such  latter 
witnesses  did  not  know  what  were 
the  particular  services^  of  the  value 
of  whic^  the^r  were  pennitted  to 
express  an  opuuon;  out  it  miffht 
he  considered  in  deciding  wheuer 
lAie  exeeptant  should  be  allowed  a 
new  trial  on  terms. id, 

8.  In  case  a  demand  made  on  behalf 
of  the  plaintLSs  to  have  the  cause 
fiubmitted  to  the  Jury  does  not 
suggest  what  question,  if  any,  they 
should  be  called  to  pass  upon,  it  is 
too  broad  to  sustun  an  exception 
on  a  refusal  of  the  demand.  {Per 
lloNCRiBF,  J.)  Taylor  et  aL  v.  The 
A€euMciMual  Mtunmoe  0».  et 
d.,...: 869 

It,  An  exception  to  a  refusal  to 
eharge  as  requested  cannot  be  sus- 
tained, where  the  case  states  that 
the  Judge  refused  to  give  the  in- 
structions requested,  except  so  far 
as  they  were   embraced   in   the 


diBrse  wfakAi  wals  in  feet'gfi^ 
but  does  nottttalethe  whole  of  Uie 
charge  given,  so  as  to  make  it  ap- 
pear that  the  TeaoeM  was  actually 
disregarded.  TmMaym'f  Acl,  of 
Ntwiorh  T.  Th»  BBchange  Fhre 
Insttranoe  C6,, 424 

11.  In  order  to  exdhide  a  question 
which  calls  for  the  opinion  of  a 
witness,  for  the  reason  that  he  has 
not  been  shown  icompetent  as  an 
expert^  such  reason  must  he  speci- 
fied in  the  objection.  A.  general 
objection  is  properly  overruled. 
MaBory  et  aL  v.  PerlanM  et  aL,  572 
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1.  A.  tgsBBrai  verAot  in  ifevor  'ef  *ene 
partv,  rendered  by  the  Jury,  in 
obedieaoe  to  ^le  instruotkitts  of 
the  J'a4g^  cannot  be  eonrected  on 
motion,  eo  as  to  tnaMferm  it  into  a 
verdict  for  the  odier  paity.  Bnuh 
v.  JSMis « S89 

2.  Wherever  the  Co«rt,oa  a  sap- 
posed  state  of  foots,  instructs  the 
J  ury,  if  they  so  find  the  fod«,  to 
render  a  verdict  for  the  plaintiff 
when  the  instruction  should  hava 

'  been  to  find,  in  that  events  a  ver- 
dict for  the  defendant)  the  remedy, 
if  no  exception  is  taken,  is  to  move, 
on  a  case^  for  a  new  triaL id, 

3.  This  rule  applies  where  the  de- 
fendant tendered  and  paid  into 
Ck)art  the  amount  due,  and  the 
Judge  directed,  and  the  Juryao- 
cordindy  found,  a  verdict  for  the 
plaintiff  for  that  sum,  instead  of  a 
verdict  for  defendant .tdL 

13.  Judgment 

1.  In  an  action  wiiere  the  answer  by 
the  defendants  alleged  that  they 
gave  acceptances  m  the  amount 
which  the  plaintiffs  had  never  sur- 
rendered, was  struck  out  upon  mo- 
tion as  sham,  and  judgment  entered 
for  the  amount  daim^  with  inter- 
est firom  the  date  specified  as  the 
average  maturity  of  the  credits : 

Hdd^  on  appeal,  that  as  this  was  the 
amount  which  Ihe  ptaintiifo  were 
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«nftit]ed  to  be  paid,  and  WM  tlie  pre- 
ctse  som  which  would  have  Men 
reoorered  on  the  aooeptaooeBi  the 
judgment  waa  right  and  must  be 
affinned.  BUMy  ▼.  Jaet^itm  et  aL, 

140 

2.  Where  an  action  ia  tried  before  the 
Court  trithout  a  Jur^,  the  onljr  ao- 
tfaoritj  for  entering  judapnent  is  the 
decision  of  the  Ju<^  who  tried  the 
cause.  A  reference  to  compute  the 
amount  of  the  recovery,  if  not  au- 
thoriaed  by  the  decision,  is  irregular. 
Chaanberiain  t.  Dempi^, 212 

3.  Where,  on  a  trial  by  the  Court  with- 
out a  Jury,  of  an  action  for  the  fore- 
cloaure  of  a  mortgage,  the  Judge 
omits  to  determine  the  amount  due 
to  the  plaintiff,  or  to  direct  that 
there  be  a  reference  to  ascertain  it, 
and  a  reference  for  that  purpose  is 
ordered  on  an  application  to  another 
Judge,  a  judgment  entered  on  the 
report  of  the  Referee  so  appointed 
is  not  onl^  irregular,  but  erroneous ; 
there  is  TirtnaUy  a  mistrial,  and,  on 
appeal  from  the  judgment,  it  will  be 
reversed. id, 

4.  S.,  one  of  the  defendants,  held  real 
and  personal  property  in  trust,  to  be 
nsea  for  the  joint  benefit  of  himself 
and  theplaintiff  and  a  third  person, 
in  specified  proportions,  as  copart- 
ners in  a  joint  enterprise,  and  un- 
der an  agreement  that  he  was  to 
make  advances  for  carrying  out  the 
enterprise,  and  that  aU  stocks,  or 
other  securities  than  cash,  which 
should  be  received,  should  remain 
undivided  until  a  final  settlement 
and  that  he  would  not  dispose  or 
the  property  (other  than  money) 
without  the  consent  of  the  others. 
He  accordingly  made  larse  advan- 
ces, and  subwquently  sold  and  con- 
veyed all  the  property  without  the 
consent  of  the  plaintiff,  and  received 
therefor  stock  of  an  incorporated 
company: 

EM,  that  the  plaintiff;  by  bringing  an 
action  with  full  knowledge  of  these 
fiucts,  in  which  he  demanded  a  trans- 
fer of  his  share  of  the  stock,  and 
obtained  an  ii^onction  against  any 


disposal  of  it  pending  the  «tion, 
must  be  deemed,  fi»r  the  nnrpoaes 
of  the  suit|  to  have  made  his  elec- 
tion of  this  remedy,  and  most  be 
treated  as  if  he  had  consented  to 
thesale.  CheeBenumY.SturymetiL, 

246 

6.  Hence,  the  proper  relief  in  audi 
action  is,  that  the  pUdntaff  should 
pay  his  proportion  of  the  advanoea 
and  have  a  transfer  of  his  share  of 
the  stock,  and,  in  de&ult  of  his 
pajring,  that  his  share  of  the  stock 
ahould  be  sold,  and  that  he  should 
pay  the  deficient,  if  any. id, 

a  The  i^aintiff  is  not  entitled  to  a 
judgment  that  the  whole  stock  be 
sold  to  pay  the  advances,  and  that 
the  residue  of  the  proceeds^  or  tiia 
deficiency,  if  any,  be  apportioned. 
The  defendant  may  be  idlowed  to 
retain  his  share  of  ^e  stock,  on 
being  charged  with  his  part  of  the 
advances. id, 

7.  After  the  oommenoement  of  the 
action,  but  before  the  trial,  the  cor- 
poration, the  stock  of  which  waa 
m  controversy,  increased  its  capital 
stock,  without,  however,  altering 
the  nominal  value  of  a  share;  an{ 
subsequently,  certificates  of  stock 
of  the  new  issue  were  deposited  in 
Court  to  await  the  result  of  the  ac- 
tion: 

SM,  that  if  the  pUuntiff  denied  to 
make  any  daim  a^nst  the  defend- 
ant^ based  on  his  individual  acta,  in 
effecting  such  alteration  in  the  stock 
pending  the  action,  he  should  have 
modified  his  pleadings  accordingly. 
But  by  going  to  trial,  he  most  be 
deemed  to  pursue  the  stock  as  it 
eziated  after  such  increase. id. 


S,  Where  an  action  upon  an 
bond,  &  ^-f  the  bond  of  Im  admin- 
istrator^  is  brought  in  the  name  of 
an  individual  plainti£^  and  not  in 
the  name  of  the  people,  the  jixlg- 
ment  should  not  he  for  the  amount 
of  the  penalty,  but  only  for  the 
amount  of  the  damages  and  costa, 
a  Connor  Y.  Such  tt  9L, 318 
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9.  Where,  upon  the  trial  of  an  action 
for  the  foredosare  of  a  mortgage 
upon  real  property,  the  Judge  di- 
rected jadgment  for  the  pluntiff, 
without  however,  awarding  costs, 
and  ordered  a  reference  to  ascertain 
the  amount  due  the  plaintiff  and 
whether  there  were  any  prior  liens, 
&a,  and  upon  the  commg  in  of  the 
report  the  plaintiff  applied  to  ano- 
ther Judge,  without  notice  to  the 
other  parties,  and  obtained  final 
judgment  awarding  costs: 

JSwd^  that  the  judgment  was  unau- 
thorized, and  should  be  reversed  on 
appeal  Whether  the  first  decision 
was  intended  to  be  final  or  not,  it 
did  not  warrant  such  a  judgment 
The  Judge  before  whom  the  cause 
was  tried,  alone  is  competent  to 
nass  on  the  question  of  cost&  Cham- 
oerlain  t.  Dt7np§ey, 540 

10.  A  Judgment  directed  the  defend- 
ant to  execute  a  conveyance  upon 
the  written  demand  of  the  plaintiff; 
the  plaintiff  served  a  copy  of  the 
judgment  with  a  written  demand, 
and  two  months  afterward  pre- 
sented to  the  defendant  a  proper 
conveyance,  and  required  its  exe- 
cution. 

HM^  that  defendant's  objection  that 
the  written  demand  was  not  served 
at  the  time  of  requiring  the  con- 
veyance, was  imtenable.  Morris  v. 
WdUK, 636 

11.  It  is  no  excuse  for  revising  to  exe- 
cute a  conveyance  directed  by  a 
judgment  of  Courts  that  there  is  no 
person  present  to  become  subecrib- 
mg  witness,  nor  any  commissioner 
to  take  the  grantor  s  acknowledg- 
ment, or  that  there  is  no  seal  at- 
tach^ to  the  instrument    mL 

12.  Where,  pending  a  suit  brought  by 
a  creditor  to  reach  the  assets  of  his 
debtor,  the  latter  is,  by  proceedings 
previousl;^  commenced  in  another 
tlourt,  adjudged  to  be  an  habitual 
drunkard,  and  a  committee  is  ap- 
pointed of  his  estate,  the  Court  m 
^hich  the  former  suit  is  pendins^ 
cannot  properly  proceed  to  fin^ 
judgment  Niblo  v.  Hamruon  et  aL, 

668 
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14.  CosU. 

1.  Where  the  Court  has  directed  tho 
employment  of  a  stenographer  on 
the  trial  of  a  cause,  the  order  pro- 
viding that  the  expense  shoula  be 
paid  by  the  parties  in  specified  pro- 
portions, the  prevaiUne  party  can- 
not tax  what  he  paid  uierefor,  as  a 
disbursement  in  tne  cause.  Section 
256  of  the  Code,  which  authorizes 
the  employment  of  stenographers 
in  the  first  judicial  district,  contem- 
plates that  both  parties  should  share 
the  expense.  Gumany,  ObVer,  589. 

2.  The  only  disbursements  which  are 
to  be  allowed  in  adjusting  the  costs 
in  a  civil  action  under  the  Code  of 
Procedure,  are  those  specified  in 
section  311  of  the  Code.  Hand  et 
aL  V.  Baare  et  aL, 682 

3.  The  expenses  of  exemplified  copies 
of  foreign  documents  are  not  tax- 
able, especially  where  there  is  no 
affidavit  that  the  documents  were 
actually  and  necessarily  used,  or 
obtained  necessarily  for  use id, 

15.  Amendment, 

1.  Where  defendants  had  appealed  to 
the  General  Term  from  an  order  of 
the  Special  Term,  denying  a  new 
trial,  under  a  stipulation  that  the 
appeal  be  heard  there  without  judg- 
ment or  security;  and  after  the 
order  was  affirmed  upon  the  appeal, 
judgment  was  entered,  and  the 
defendants  appealed  fi>om  the  de- 
cision of  the  General  Term  to  tho 
Court  of  Appeals: 

Hddf  That  they  were  not  entitied  to 
have  the  judgment  amended  by 
adding  that  exceptions  had  been 
heard  and  overruled  by  the  Gene- 
ral Term.  If  defendants  feared  the 
Court  of  Appeals  would  not  regard 
the  exceptions,  they  should  have 
taken  an  appeal  from  the  judgment^ 
and  the  exceptions  would  necessa- 
rily form  part  of  the  judgment 
record.  Trticy  v.  The  New  York 
and  Harlem  R  R.  Co.^ 615 

la  Cbfilsmpt 

1.  The  fiict  that  the  plaintiff  has  not 
done  enough  at  tne  time  of  pro- 
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jodgmeat  i«  demanded,  is  eoffieient 
under  section  162  of  the  Code^  It 
is  not  necessary  to  allege  that  the 
defendants  made  the  note^  nor  to 
show  how  they  are  ooofiieoted  with 
it 
&  hdi^  where  the  note  sued  upon 
wassigoed  by  afirm.  Bukh&rd mnd 
Drwent  Bomk  ▼.  Jaaib^tm^ ...  .695 

.  2.  In  an  action  to  recoTer  money  lost 
at  play,  a  complaint  pursuing  the 
form  allowed  by  %  Rev.  Stat,  347, 
S  1,  for  declarations  in  actions  of 

.  debt  to  recover  any  money,  goods, 
and  things  received  contrary  to 
statute,  stating  that  on  a  day 
named,  the  defendant  received  a 
specified  sum  belonging  to,  or  on 
account  of  the  plaintiff,  and  which 
know  due  him,  contrary  to  the 
provisions  of  the  statute,  designat- 
mgit,  is  not  demurrable  for  not 
stating  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  aver- 
Boent  that  the  money  was  received 
and  is  due  plaintiff  is  suflScient  up- 
on demurrer,  and  the  superfluous 
•tatement  that  it  was  reoeived  con- 
trary to  statute,  win  not  vitiate 
the  complaint    Bettt  v.  Baeh^  614 

S.  A  complaint  alleging  that  between 
specified  days  tM  plaintiffs  sold 
and  deUvered  to  defendant,  at  his 
speotai  instance  and  request,  a 
large  quantity  of  boots  and  shoes 
of  a  specified  value,  and  that  there 
ii  due  and  unpaid  therefor  a  sum 
designated  which  he  promised  to 
pay  them;  but  thougfa  often  re- 
auested  by  them,  has  wholly  re- 
nised,  is  sufficient  on  demurrer. 
PAtStpset  aL  v.  BarOeU, 678 

4  In  an  action  by  several  plaintiffs 
to  recover  for  goods  sokl  and  de- 
livered, an  allegation  of  partner- 
ship is  not  necessary,  and  the  alle- 
gation of  sale  and  delivery  suffi- 
ciently implies  that  the  goods  be- 
long to  the  plattttiff id, 

2.  An$v)€r, 

I.  It  seems  that  illegality  in  a  con- 
tract sued  on,  though  shown  by  the 


testimony,  oaaaot  ttfsol  the  4ited- 
ant^  unless  it  is  alleged  in  the 
pleadings;  and  that  an  allegation 
m  the  answer  that  the  eontraot 
was  iUegal,  coupled  with  an  enn- 
mwation  in  the  same  paragraph, 
of  specific  groonds  of  iil^ality, 
does  not  entitle  the  defondsttt  to 
prove  any  ground  of  illegality  not 
so  specified.  IHngddein  v.  Tki 
Third  Avmue BaOroad  Cb., . . .  .79 

2.  The  plaintiffs  alleged  in  their  com- 
plaint, that  their  assignors  having 
chartered  a  vessel,  earned  freight, 
which  the  defendants,  the  con- 
signees of  the  vessel,  had  collected 
and  refiised  to  pay  over.  The  de- 
fendants in  their  answer  denied 
that  the  plaintiffs'  assignors  had 
chartered  the  vessel  in  any  other 
way  than  bv  a  charter-party,  whU^ 
provided  that  their  nght  to  any 
share  of  the  freight  should  be 
contingent  on  the  freight  exceed- 
ing $25,000. 

EM^  That  this  put  in  issue  plain- 
ti^'  allegation  of  a  diarter,  and 
that  the  pluntifis  must  prove, 
either  an  unconditional  charter, 
or  that  under  the  charter  atteged 
by  defendants  the  freight  had  ex- 
ceeded $2&,000.  PaJbrick.  et  aL  v. 
Mefxsafff^  aL, 4B3 

3.  It  is  essential  to  the  sufficiency  of 
an  answer  stating  new  matter  as  a 
defense,  that  it  state  fects  whidi, 
if  true,  will  bar  the  action,  or  so 
much  of  it  as  is  attempted  to  be 
answered.  C^irter  v.  JS^b«%,..683 

4.  In  an  answer  setting  up  tide  or 
right  of  possession  to  lano,  under  a 
sale  for  taxes,  it  is  not  enough  to 
allege  that  the  property  was  ^y 
sold  for  non-payment  of  a  tax  duly 
imposed  according  to  the  statute. 
It  IS  essential  to  state  facts  showing 
that  a  tax  was  duly  imposed  on  the 
property,  for  the  non-payment  of 
which  the  authorities  might  law- 
fully sell  it,  and  that  the  pro(^  of 
non-payment  required  by  the  stat- 
ute to  authorize  a  sale,  had  been 
made. id^ 
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&  An  aiflwer,  which  is  defeotiTO  in 
thifl  respect^  is  not  sided  by  section 
161  of  the  Oode  of  Procedure, 
whidi  suthoriies  pleading  a  judg- 
ment or  other  determination  of  a 
Court  or  officer  of  special  jurisdic- 
tion, by  stating  that  it  was  duly 
giyen  or  made,  without  stating  the 
nets  conferring  jurisdiction.  If 
the  imposition  of  a  tax  could  be 
deemed  to  be  within  this  provision, 
the  answer  should  designate  by 
whom  the  tax  was  impoMd.. .  .icL 

6.  In  an  action  brought  to  enjoin  the 
defendants  from  mfringing  plain- 
tiib*  trade  mark,  an  answer  alleg- 
ing that  the  defendants  had  sold 
only  a  very  small  and  specified 
quantity  of  merchandise  bearing 
ue  li^l  complained  of,  and  that 
the  same  was  sold  to  the  plaintiffs' 
agent  at  their  request,  and  that  the 
use  of  the  label  was  accidental, 
without  intent  to  defraud  plaintiflfs 
or  imitate  their  label,  and  did  not 
represent  the  article  to  be  the 
jwntifis',  is  not  friToloua  OuShon 
et  aL  v.  Lindo; 605 

I.  An  allegation  in  the  complaint 
that  an  assignment^  which  the 
plaintiffis  seek  to  set  aside,  was 
made  with  intent  to  hinder,  delay 
and  defraud  creditors,  dnx,  is  suffi- 
ciently put  in  issue  by  a  denial  that 
the  aasiflniment  was  made  with  in- 
tent to  hinder  and  defraud  credit- 
ors. Bead  et  sL  ▼.  WorihingUm  et 
aL, 617 

8L  Upon  a  complaint  being  amended 
in  a  material  particular,  the  defend- 
ant's rij^ht  t«  answer  tne  amended 
complaint^  by  interposing  any  de- 
fense which  he  may  possess,  is 
absolute  and  unrestricted.  BarrioU 
etsLy.  TFeSsetaL, 631 

0  Thus,  where,  upon  a  trial  of  an 
action  brought  upon  a  contract,  of 
which  the  plaintiffi^  in  th^ir  com- 
plaint^ alleged  performance  on  their 
party  they  feiled  to  prove  full  per- 
K>nnano&  but  gave  evidence  of  a 
waiver  of  such  performance  by  the 
defendants^  ana  asked  leave  to 
Bo8W.— Y0L.IX.        ti9 


amend  their  complslnt  accordingly, 
which  was  allowed  on  condition 
that  the  defendants  be  allowed  to 
amend  their  answer  so  as  to  meet 
the  plaintifb'  amendment,  but  the 
terms  or  nature  of  the  amendment 
to  be  made  by  defendants  was  not 
prescribed: 
Bmdj  On  defendants'  motion  after 
judgment^  for  leave  to  amend  the 
answer  by  interposing  the  statute 
of  limitations,  that  unless  the 
plaintifb  elected  to  withdraw  their 
motion  to  amend,  the  judgment 
should  be  vacated,  and  the  defend- 
ants allowed  to  amend  b^  interpos- 
ing the  statute  of  limitations  or  any 
other  legal  defense^  without  restric- 
tion.   ioL 

10.  The  objection  that  the  alle^tiona 
of  an  answer  am  hypothetical,  is 
not  available  on  demurrer.  Tbylor 
V.  Richard9eiaL, 679 

11.  A  defendant  in  his  answer,  in 
order  to  avoid  the  cause  of  action 
alleged,  need  not  confess  it;  ho 
may  aver  that  if  any  such  contract 
as  alleged  was  made,  it  was  made 
jointly  with  others. ii 

12.  An  answer  setting  up  the  non- 
joinder of  third  persons,  averred  to 
be  jointly  liable  with  the  defend- 
ants, sufficiently  alleges  that  they 
are  still  living,  if  it  alleges  that 
they  reside  at  a  place  named.. .  M 

See  Akxkdmsnt,  1. 

PLBDaE. 

1.  A  mortgage  of  real  property  (with 
the  bond  to  which  it  is  coUateral) 
is  the  subject  of  a  pledge.  Mort- 
gages are  now  regarded  as  mere 
securities  and  chattel  interests,  and 
mav  be  pledged  like  other  chattels 
and  things  in  action.  OcmpbeR  v. 
Parker, 322 

2.  Where  a  bond  and  mortgage  aro 
transferred  by  an  assignment  abso- 
lute on  their  fkce,  but  accompanied 
by  a  promissory  note,  made  hj  the 
assignor,  which  sives  the  assignee 
authority  to  sell  Uie  bond  and  mort- 
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to  pBor  DM  debl^  the  trAnsaotion  is 
a.prei%e.of  the  bond  and  mortgage, 
and  not  m.  mortgage  or  iale  of 
tfaem. id, 

3k  The  aaiignec^.  ia.  sneh  a.  oaM,  ac- 
quires only  a  special  proper^  in 
wm,  aDd  is  mlgeet  to  all  the  du- 
ties and.  ofaligatkms.  of  a-  pledgee. 
He  haa  w>  nght.  to  seU  them, 
without^  at  leasts ,  a  demand  upon 
the  sMtgnoDr  for  pajment  of:  the 
4ebC id, 

4  WJiere^,  in  .ao^  a  caae^  the  pledgee, 
without,  deVMud.  or  notice,  trans- 
fened  tboslieBd^and  mortgage  to  a 
third  person,, for  a  sum  sufficient  to 
pay  the  debt,  but  grossly  inade- 
<|Mato  to.  Ih»  lvalue  of  the  bond,  and 
mortgage),  aiwl  tiie flatter  canceled 
them. 

Meidf  That  this-  wa»  m  oonTeraion  of 
them,  and  the  pledgee  was  liable, 
therefbre,  in  an  action -in  the  nature 
of  trover. id, 

&  Such  sQbKquent  transfer  of  the 
bond  and:  mortgage-  having  been 
not.asaley  but*  a  device  to  get  the 
mortgage  satisfied,  and  the  plain- 
tiff, the  assignor,  having  tendered 
the  debt'  due^  and  demanded  a 
reassignmeBt,  it  ia  immaterial 
whether  the^  assignment  be  re- 
garded aa  a  pledge  or  a  mortgage, 
for  in  either  case  a  tender  would 
destroy  the  pledgee's  lien,  and  tro- 
ver would  lie  R>r  the  refusal  to 
deliver.  (Per  Bosworth,  Ch.  J.)  id. 

9^  TheBroadwagfBaBk  loaned  money 
to  C.y  for.  which  they,  received  from 
him  a  pledge  of  stocks  as  collateral 
security,  They,a]ao  discounted  sev- 
eral .  notes  for  him,  and  received 
from  him  a.draft  on  a. distant  place 
for  collection.  Before  it  was  known 
whether  the  draft  was  paid  or  not, 
he  applied  to  the  president  of  the 
bank,  saying  thai  he  muat  have 
the  prooeeda .  of .  the  draft  hame- 
diately,  os  must  suspend  payment; 
and' the  president- asking,  for  ooUa- 
teraL  seourity<  he. answered,  *'The 
hyank  holds  jiU.myjatoGks^.  aad.they 


ssfB'  seoontj)  lor  afl  bbj^ 
and  this  draft,"  to  whi<^  tile  pie- 
ddent  i«plied^  ''IT  that  is-  8#  the 
bank  will  pot  the  prooeoda  of  -  this 
(baft  to  yonr  oredit,"  which  was 
tiiereupon  done; 
EMy  That  this  was  a  pledge  m  jirw- 
mnU  of  the  sto^&  as  seountj  Sar 
all  the  diaoonnts  which  had  been 
made  for C,  as  well  as  for  the  draft 
in  question.  (BosEvneii,  J.,  dis- 
sented.) Van  Blarcom  et  aL  v.  Tkt 
JBroadwau  AmJk 532 

POUCBL 

1.  The  Mayor  of  the  GHy  of  19«w 

Tork^  claiming,  but  withoat  right, 
to  be  at  the  bead  of  the  police  of 
the  city,  and  havine  under  bis  con- 
trol a  large  body  of  men  organised 
for  that  purpose,  and  known  as  tlie 
Mnnieipal  Police,  was  informed  that 
the  Metropolitan  Police,  which  was 
then  the  legal  police  force  of  the 
city,  were  about  to  eject  the  Street 
Commissioner  of  the  city  from  his 
office  in  the  City  Hall,  vi^e^j 
and  without  process  of  law^  m 
accordingly  ^led  together  the 
Mhnidpal  Police,  and  white  they* 
were  ffoarding  the  building,  a  Oor- 
oner,  having  an  order  for  Uie  arrest 
of  the  Mayor,  came  to  the  C^ 
Hall  to  execute  it,  aceompanied  by 
a  number  of  tixe  Metropolitan  Po- 
lice, as  a  jMMM  oomttoliit^  of  which 
the  plaintiff  was  one.  Their  at- 
tempt to  enter  for  the  purpose  of 
arresting  the  Mayor  was  resialed 
by  the  Municipal  Police,  and  in  the 
fray  the  jdaantiff  was  injured* 
BM,  1.  Thaty  although  the  Municipal 
Police,  as  aa  organized  police  fom^ 
was  an  illegal  organixatuMiy  and  the 
Mayor  had  abused  his  authority  in 
keeping  it  on  foot,  yet  that  such 
aeaemlMage  of  the  men,  if  aoleljr 
for  the  purpose  of  resisting  a  forci- 
ble expulsion  of  the  Street  Com* 
missioner  from  his  offioe,  assom- 
ing,  ay  the  charge  did«  that  '^the 
Mayor,  in  his  chscretioa,  waa  au- 
thorised, as  chief  magistrslie  of  the 
city,  to  interpose  b  v  foroe^  if  neces- 
sary, to  prevent  it,  was  not«  neoes- 
sacily^  as  .matter  of  law^  an  mkw- 
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M  assemblr.  Aa  Itayor,  being 
charged-  with'  the  'dnty  of  caosiog 
laws  for  the  preservation  of  the 
peace  to  be  kispt,  is  not  confined  to 
calling  to  his  aid  the  lawful  police 
for  the  purpose  of  resisting  uni^- 
thorized '  violence,  but  may  call  on 
any  citizens,  and  may  by  their  aid 
resist  the  lawful  police,  if  they  are 
about    to    commit    such    wrong. 

Staler  jr,.Wood, 15 

2.  That  if  the  assembly  were 
claimed  to  be  unlawful  by  reason 
of  the  circumstances  under  which 
it  appeared,'  and  the  manner  in 
which  the  persons  composing  it 
were  conducting  themselv^  the 
question  whether  these  circum- 
stances and  conduct  were  such  as 
would  alarm  persons  of  reasonable 
firmness  and  courage,  is  one  which 
belonged  to  the  Jury  to  decide.  ,id. 

i  If.  the  assembly  was  not  antin- 
lawfub  one,  the  Mayor  is  not  liable 
in  a  civil  action,  for  wrongs  done 
by  individual  members  of  it,  hav- 
ing no  connection  with  the  object 
for  which  it  was  convened,  to 
which  he  was  in  no  way  privy,  and 
of  the  purpose  to  commit  which  he 
had  no  knowledge  or  suspicion. ..fdL 

3i  And  if  the  Mayor  did  not  know 
that  the  Coroner  had  prerioasly 
come  to  serve  the  order  of  arrest^ 
and  took  no  measures  to  secure  a 
fi«e  entrance  to  him,  tlie  mere  fact 
that  the  Coroner,  on  coming  with 
the  postey  made  proclamation  at  the 
entrance  of  the  City  Hall,  of  the 
object  of  his  visit,  and  was  resisted 
by  the  Municipal  Police,  would  not 
make  the  Mayor  liable  for  the 
plaintiff's  injuries. id, 

POLICY. 
See  Ihsuaahob;  1,  2. 

POSSE  COMITATUSl 
See  PowKR  OF  thb  Couvtt. 

COROllER,  2. 

POWER  OP  THB  COUNTY. 

L'  Under    the    Code   of  Procedure 
185,  419),  the  Coroner  may 


;  call  U>  his  aid'  the  power  of  tfao 
county,  in  a  proper  case,  in  execut- 
ing an  order  of  arrest  in  an  action 
in  which  the  Sheriff  is  a  party. 

.    SkUer  V.  Wood, 15 

2.  The  mere  fact  that  the  officer  had 

'    not^  at  the  time'  of  summoning  the 

'    power  of  the  county,  a  sufficient 

canse  for  sumnloning  them,  does 

not  affect  the  duty  of  the'  pem>n8 

summoned  to  aid  him,  if)  when 

they  come  together,  resistance  is* 

offered  to  his  executing  the  proce^, 

;    nor  d6e8  it  affect  the  consequent 

liability  of  those  who    made  or 

caused  such  resistance,  except  that 

.    it  may  perhaps  affect  the  question 

of  damagesL id} 

PBACnOE. 

I 

1.  PdrKfi. 

2.  Appearand, 

3.  Guardian,  ad  liUnk 

4.  Serviced 

5.  Arrest 

6.  AUaehment 

7.  Jbfblibfi. 

a  DiKoverif  and  Irup^ethfti' 
9.  THaL 

10.  Variance, 

11.  BecepUona. 

12.  VerdieL 
IS.  Judgment 

14.  Ooete, 

15.  Ammdmeni! 

16.  OmietnpL 

17.  Set-off, 

18.  Appial 

1.  Pardee. 

1  It  eeeme  that  the  objection  of 
i  non-joinder  of  otlier  parties^  it 
'  waived  by  setting  up  a  counter- 
claim in  favor  of  tne  defendant 
'  Jointly  with  the  Sfime  parties^ 
;  against  the  plaintifis.  Secor  et  at 
V.  Law, 163 

12.  The  plaintiff  having  a  fund  in  t&e 
1  hands  of  the  defendants,  his  bank- 
I  ers,  directed  them  to  place  the 
same  to  the  credit  of  accounts  to 
I  be  opened  by  them  for  the  pur- 
pose, in  the  names  of  his  chUdreny 


740 


INBEX. 


wlio  were  of  tender  years;  bot 
after  the  defendants  had  done  so, 
they  continued  to  recognize  the 
authority  and  directions  of  the 
pUintiff  in  the  management  of  the 
rand,  and  it  did  not  ^pear  that  he 
bad  been  indebted  to  tne  children, 
or  had  received  any  consideration 
upon  the  transfer  of  the  credits,  or 
that  the  children  ever  had  notice 
thereof  or  received  possession  of 
the  securities: 
JSdd,  That^  notwithstanding  such 
change  in  the  accounts,  the  plain- 
tiff could  maintain  an  action  m  his 
own  name,  to  recover  from  the 
defendants  the  balance  due  thereon. 

8.  The  change  in  the  accounts^  under 
such  drcumstanceSy  is  neither  a 
transfer  of  the  fund  or  securities 
themselves,  nor  a  gill  m  preamU 
nor  in  fuXwro.  Qwy.  y.  Pagt  et 
aL, .' 290 

4  The  common  law  rule  that  in  an 
action  on  a  joint  contract^  a«;ainst 
several  persons,  the  plainti£r  can- 
not recover  against  eimer,  without 
estaUishing  that  the  contract  sued 
upon  is  the  joint  contract  of  all, 
Bull  applies  in  actions  which  were 
commenced  before  the  enactment 
of  the  Code  of  Procedure. .  IWd- 
sfi  et  aL  y.  Ldh/SM  et  aL, 436 

&  The  provision  of  section  274  of 
t£e  Code  of  Procedure,  altering 
this  rule,  does  not  a£^  actions 
oommenoed  before  the  Code;  and 
section  459  of  the  Code,  as  amend- 
ed in  1861,  which  makes  all  its 
provisions  apply  to  future  "pro- 
ceedings" in  actiens  theretofore 
eommeilbed,  merely  prescribes  the 
forms  to  be  observed,  and  does  not 
modify  or  repeal  any  rule  of  law 
affecttnff  a  defendant  s  liability  or  a 
plaintifiTs  right  to  recover. id. 

6L  h  Moni  that  one  to  whom  a  fund 
was  rightfully  payable,  cannot 
maintain  an  action  against  another, 
who,  merely  as  agent  for  an  ad- 
verse claimant^  has  collected  the 
fund  on  behalf  of  the  latter,  in  dis- 
regard of  notice  from  the  former 


not  to  do  so.  Patriek  et  aL  y.  Md^ 
co^et  aL, 483 

7.  A  grantee  of  land,  under  a  deed 
which  is  void  by  the  statute,  by 
reason  of  the  land  being  held  by  a 
third  person  adversely  to  the 
grantor,  cannot^  upon  his  grantor's 
refusal  to  bring  an  action  to  recover 
the  land  or  to  allow  such  action  to 
be  brought  in  his  name,  maintain 
an  action  against  the  g^tor  and 
the  adverse  possessor,  to  have  the 
latter  adjudged  to  surrender  pos- 
session to  the  grantor,  and  the  title 
and  poesession  adjudfl;ed  to  the 
plaintiff  as  against  the  grantor. 
Lowher  v.  KO^  et  aL, 494 

8.  An  action  to  recover  the  lands 
must  be  brought  by  the  grantor, 
or  in  his  name,  by  the  grantee; 
but  it  cannot  be  so  brought  in  his 
name  without  his  consent^  ezca>t 
since  the  statute  of  1862. mL 

9.  The  provision  of  the  Code  of  Pro- 
cedure—  that  in  actions  for  re- 
covery of  real  or  personal  property, 
third  persons,  having  an  interest  m 
the  suDJect  matter  may  be  bronght 
in  as  parties,  upon  their  own  appli- 
cation — is  only  intended  to  extend 
the  power  fonnerly  possessed  by 
courts  of  equity,  in  tms  respect,  to 
the  legal  actions  designated ;  and  its 
application  is  confined  to  the  class 
of  cases  in  which  a  bill  of  inter- 
pleader would  have  aooompli^ed 
the  same  end.  EcnAy  v.  Qordon^ 

656 

10.  In  an  action  brought  by  a  vendor 
of  goods,  to  recover  possession  of 
them,  on  the  ground  of  fraud  on 
the  part  of  the  purchaser,  third 
persons  claiming  under  Uie  pur- 
chaser, by  virtue  of  contracts  with 
him,  and  in  hosUUty  to  each  other, 
should  not  be  granted  leave  to 
come  in  as  parties. idL 

1.  The  Corporation  of  the  City  of 
New  York,  with  the  consent  of  the 
counsel  to  the  Corporation,  may 
i^pear,  in  actions  to  which  they 
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are  parties,  by  other  attorneys  of 
record,  and  other  counsel  The 
MayoTy  dfc.y  of  New  York  v.  The 
Eoachcmge  Fire  Ins,  Go,, 424 

3.  Guardian  ad  lUem, 

1.  In  an  action  in  which  the  Court 
have  jurisdiction  of  the  parties  and 
the  subject  matter,  the  omission  of 
an  infant  plaintiff  to  procure  the 
appointment  of  a  guardian  ad  litem, 
is  an  irregularity  which  may  be 
cured  or  waived.  It  does  not  de- 
prive   the    Court   of  jurisdictioa 

Butter  V.  Puckho/er  et  aL, 638 

« 

2.  The  defect  is  cured  if  the  plaintiff 
attains  majority  before  the  defend- 
ants raise  any  objection. id, 

4.  Service. 

1.  Under  the  Code  of  Procedure, 
(§§  185,  419,)  the  Coroner  may 
call  to  his  aid  the  power  of  the 
county,  in  a  proper  case,  in  exe- 
cuting an  order  of  arrest  in  an  ac- 
tion in  which  the  Sheriff  is  a  par- 
ty.   JSlaier  Y.Wood^ 16 

2,  The  mere  fact  that  the  officer  had 
not,  at  the  time  of  summoning  the 
power  of  the  county,  a  sufficient 
cause  for  summoning  them,  does 
not  affect  the  duty  of  the  persons 
summoned  to  aid  him  if,  when  they 
come  together,  resistance  is  offered 
to  his  executing  the  process,  nor 
the  consequent  liability  of  those 
who  make  or  cause  such  resistance, 
except  that  it  may  perhaps  affect 
the  question  of  damages. id, 

5.  ArreeL 

1*  In  an  action  to  recover  the  posses- 
sion of  specific  personal  property, 
an  order  of  arrest  which  recites 
that  the  cause  of  action  is  for  a  de- 
tainer or  conversion,  and  requiring 
the  Sheriff  to  hold  the  defendant 
to  bail,  in  a  specified  sum,  is  unau- 
thorized. In  such  an  action,  the 
ffround  of  arrest  is  a  concealment, 
«c.,  of  the  property,  and  the  order 
must  require  an  undertaking  to 
pay  the  amount  which  may  be  re- 
covered.   Ulston  V.  PoUer, 636 


6.  Attaehmeni, 

1.  The  Code  of  Procedure  does  no^* 
authorize  the  issue  of  an  attach- 
ment, as  a  provisional  remedy  in 
an  action  of  an  equitable  nature^ 
where  the  amount  which  tho 
plaintifils  may  recover  must  be  as- 
certained by  an  accounting,  and 
the  costs  are  in  the  discretion  of 
the  Court     OuQhon  et  aL  v.  Lindo^ 

601 

2.  Thus,  where  in  action  for  an  in- 
junction against  the  infringement 
of  a  trade-mark,  and  for  damages, 
an  attachment  was  issued ;  Hdd^ 
that  it  was  improvidently  granted^ 
and  must  be  set  aside.  Such  an 
action  is  not  ."an  action  for  the 
recovery  of  money"  within  tho 
meaning  of  section  227  of  tho 
Code. id. 

7.  Motion. 

1.  When  the  interference  of  tho 
Court  to  set  off,  against  a  judg- 
ment, the  costs  of  an  appeal  from 
an  order  on  a  summary  applica- 
tion after  judgment,  is  invoked  by 
motion,  and  not  by  an  action,  tho 
question  is  in  the  discretion  of  tho 
Court  The  Court  may,  in  its  dis- 
cretion, deny  such  motion,  even 
where  the  set-off  might  be  en- 
forced by  an  action.  Pwrchaee  t. 
BeOawBy ......642 

2.  In  an  action  on  a  policy  of  marino 
insurance,  the  defendants'  remedy, 
to  compel  a  disclosure  by  tho^  plains- 
tiff  of  the  number  of  packages,,  or 
the  quantity  and  nature  of  tho 
cargo  lost  or  injured,  and  the  itepia 
of  expenses  incurred,  is  by  requir- 
ing a  Dill  of  particulars  rather  than 
by  motion  to  make  trie  complaint 
more  definite.  Cockroft  v.  The  AU 
lantic  Mutual  Ineuranee  Oo,^, .  .681 

3.  Section  158  of  the  Code  of  Pro- 
cedure authorizes  the  Court  to  or- 
der a  bill  of  particulars  in  such 
case;  and  the  fact  that  the  usual 
preliminary  proofii  or  adjustments 
of  loss  haa  been  made  before  tho 
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action^  clo«e  not  impair  the  defend- 
■otB*  ngbt  to  a  bill  of  particalar&  id. 


a 


ottd  JmpocUon, 


11  Under  section  388  of  the  Code  of 
Procedure,  which  enlarges  the  rem- 
fidy  for  obtainii^g  diiKOverj  and 
inspection  of  books  and  papers 
pending  suit,  if  a  party  establisnas, 
.to  the  satistacdon  of  the  court  or 
iusUce,  that  ahj  book,  paper  or 
aocament  is  in  the  possession  or 
under  the  control  or  the  adrerse 
party,  containing  competent  evi- 
dence relating  to  the  merits  of  the 
action  or  defense,  its  production  for 
inspection  may  be  compelled*  Cbse 
,T.  Bcmia, 5d5 

8.  ThoB,  where  in  an  action  for  breach 
of  warranty  on  a  sale  of  goods,  the 
.plainti^s  made  affidavit  that  there 
was  a  written  contract^  which  they 
had  not  known  or  had  forgotten 
at  the  commencement  of  the  ac- 
rtion,  and  that  it  was  in  the  posses- 
ion of  defendant,  who  refused  to 
exhibit  it  or  give  a  copy,  and  that 
it  was  material  to  them  in  the 
jaction :  Z^e^  that  they  were  enti- 
,tled  to  an  order  requiring  defendant 
to  give  them  an  inspection  and 
.^P7i  ^^  permission  to  take  a  copy. 

•9.  IkiaL 

L  In  an  Action  to  recoyer  pofleeaaion 
of  specific  personal  property,  and 
damages  for  its  detention,  it  is  pro- 
<per  ihU  the  Jury,  on  finding  for  the 
plaintiff,  should  assess  the  value  of 
the  property,  as  well  as  the  dama- 
Ifes^  although  the  plaintiff  has  ob- 
tained a  delivery  before  the  trial 
(Barboub,  J.,  dissented.)  J^acy  v. 
Th^  New  York  tmd  Hcuiem  IM- 
road  Co^ 396 

i.  The  Court  will  not  reverse  <a  judg- 
ment because  the  Beferees,  before 
(Whomthe  cause  was  tried,  excluded 
$xi  offer  of  further  evidence  on  the 
part  of  the  plaintififo,  made  after  the 
plaintiffs  had  rested  and  a  nonsuit 
fii4  been  directed,  unless  the  offer 
Af  ^nch  evidence  showed  at  least 


tbd  connsers  belief  that  Ae  eri- 
denoe,  if  admitted,  would  sid  the 
plaintiffs.  Fiddtn  et  dL  v.  Xoieii 
^taL, i36 

3.  Neffligenoe,  -whether  on  the  pirt 
of  the  plaintiff  or  the  deftndu^  ii 
a  question  of  Tact  for  the  Jutj  to 
determine.  WtUiams  v.  OKe^  et 
aL, 636 

4.  Unless  the  proof  of  negligeoee  on 
the 'part  of  the  pluntiff  issostroDg 
that  the  Court  would  set  aside  i 
verdict  in  his  favor  as  being  deiriy 
against  the  weight  of  evidence,  it  is 
not  proper  to  take  that  qoestioi 
firom  the  Jury,  by  granting  a  dod- 
suit  at  the  trial, M. 

5.  Where  usury  is  the  defense,  the 
plainti^  has  a  right  to  have  the 
question  whether  there  was  a  cori> 
rupt  agreement,  submitted  to  the 
Jury ;  eqwciaUy  where  it  is  to  be 
made  out  from  circumstances,  end 
must  be  determined,  in  a  greet  de- 
gree, fi*om  the  intent  of  the  psrtieL 
The  ChaJthamBoaik  t.  jBMi,. . .552 

6.  Where,  in  caaeof  Abreaohof  trnq^ 
the  fund  remains  land,  and  the 
plaintiff  fimnes  his  action  tose^ 
specific,  equitable  xelief,  joining  as 
defendants  with  the  trustees,  third 
persons  who  daioa  an  interest  in 
the  land,  and  pending  the  •ctioa 
the  plaintiff  files  a  supplemental 
comphunt)  in  whidii  he  aliegee  tbst 
the  land  has  meanwhile  been  oon- 
▼erted  into  money,  and  daims  a 
judgment  for  damages,  as  we&  as 
all  the  relief  asked  in  the  ongioal 
complain^  not  inconsistent  there- 
with, the  action  is  still  triable  \q 
the  Court  vrithout  a  Jury.  Gwrk 
V.  CowUi  et  aL, ^ 

SeeEvmnras,  6. 
JunoMXirr.  6. 
Sbkbut,  4. 

WbB0K8|5. 

10.  ForiofiesL 

7.  In  an  action  to  recover  coropeosi- 
tion  for  services^  allied  in  the 
complunt  to  have  been  peifonnei^ 


^ 


^mim  promlM  %o  pay  tiMRvfer  at 
WB.  Bgreed  nle  <f(  >ooinpeosatioD,  if 
<he  proof  is  thait  they  were  per- 
formod  oa  a  promise  to  pay  what 
tbmr  were  reasonably  worth,  the 
ivmaaee  is  immaterial,  and  the  de- 
ibndant  not  being  misled  thereby, 
the  Court  may  allow  an  immediate 
amendment)  without  costs.  SeoUv. 
LOimihad, 224 

11.  Setefithns, 

B,  Wber^  on  mquest  of  defendant's 
'Oonnad,  1^  Oomt  directed  that  all 
<lhe  OTHience  of  tsertain  witnesses 
relating  to  tl^  value  of  services 
^d  whaofa  >evidenoe  consisted  of 
uifiir  opinions  based  on  the  testi- 
mony toey  had  heard  at  the  trial) 
MhmM  he  aa^ect  to  exceptions 
tflJcen  in  the  examination  of  pre- 
ceding  wifcaeases;  but  the  eoEoep- 
ttions  thus  vefiBrred  to  related  aelely 
to  proof  of  the  "  ability  of  the 
plaintiff  as  a  bookkeeper,"  or  to 
the  objection  that  such  witnesses 
did  not  possess  the  special  know- 
ledge esaenti^  to  make  their  opin- 
ion admissible  as  evidence : 

EtH  miat  this  was  not  equivalent  to 
a  specific  objection  that  such  latter 
witnesses  did  not  know  what  were 
the  particular  services,  of  the  value 
of  which  they  were  permitted  to 
express  an  opixuon ;  but  it  might 
he  consider€>a  in  deciding  whether 
the  exceptant  should  be  allowed  a 
new  tiialon  terms. id, 

Sl  In  case  a  demand  made  on  behalf 
of  the  plaintiff  to  have  the  cause 
euhmitted  to  the  Jwcy  does  not 
suggest  what  question,  if  any,  they 
should  be  called  to  pass  upon,  it  is 
too  broad  to  sustain  an  exception 
on  a  refusal  of  the  demand.  {Per 
UoKOiUEF,  J.)  Jbwlor  et  aL  v.  The 
A^oMkeMuiuai  Inmt/rmu»  09.  et 
aL,.rrr 869 

M.  An  exception  to  a  refbsal  to 
charge  as  requested  cannot  be  sus- 
tained, where  the  case  states  tiiat 
the  Judge  refused  to  give  the  in- 
structions requested,  except  so  far 
they  were   embraced   in   the 


diarge  wfaklk  wife  in  ftet  ^grven, 
but  does  not  '^tate  the  whole  of  the 
charge  given,  so  as  to  mtdce  it  ap- 
pear that  the  TegoeM  was  actnally 
disregarded.  The  Mayar^  Jke.^  of 
New  York  y.  The  Uaxhange  I^re 
Innurance  Co., 424 

11.  In  order  to  Adlude  a  question 
which  calls  for  the  opimon  of  a 
witness,  for  the  reason  that  he  has 
not  been  shown  Tcompetent  as  an 
expert,  such  reason  must  be  speci- 
*fied  in  the  objection.  A  general 
objection  is  properly  overruled. 
MaXkry  et  al  v.  Perkins  et  aL,  572 

12.  VMieL 

1.  AgmtJiBl  TerfietiA  ifevor«f  «ne 
parSyr,  rendered  bjr  the  Jnry,  in 
obedience  to  (he  instroctions  of 
the  J'a4g^  cannot  be  ooR-ected  on 
motion,  ao  as  to  transfiDrm  it  into  a 
verdict  fat  the  other  party.  Brtuh 
▼.  JEoAiS 589 

2.  Wherever  the  Co«rt,oii  a  soih 
posed  state  of  (acts,  instructs  the 
Jury,  if  they  so  find  the  facts,  to 
render  a  verdict  for  the  plaintiff, 
when  the  instruction  ahould  haw 

'  been  to  find,  in  that  event,  a  ver- 
dict for  the  defendant)  the  remedy, 
if  no  exception  is  taken,  is  to  move, 
on  a  case^  for  a  new  tnaL id. 

3.  This  rule  applies  where  the  de- 
fendant tendered  and  paid  into 
Court  the  amount  due,  and  the 
Judge  directed,  and  the  Jury  ao- 
cordin^y  found,  a  verdict  for  the 
plaintiff  for  that  sum,  instead  of  a 
verdict  for  defendant id. 

13.  JuJ^/meni 

1.  In  an  action  where  the  answer  by 
the  defendants  alleged  that  they 
gave  aoceptsnoes  fbr  die  amount 
which  the  plaintiffe  had  neveir  sur- 
rendered, was  Struck  out  upon  mo- 
tion as  sham,  and  judgment  entered 
for  the  amount  claimed,  with  inter- 
est from  the  date  specified  as  the 
average  maturity  of  the  credits : 

Hddf  on  appeal,  that  as  this  was  the 
amount  which  liie  piaintiiEi  were 
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ontitled  to  bejpaid,  and  wasibe  pre- 
dae  mm.  which  would  have  been 
recovered  on  the  aooeptancea^  the 
judgment  was  right  and  moat  be 
affinned.  BJahdy  v.  Jaeob9on  et  aL, 
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2.  Where  an  action  is  tried  before  the 
Court  irithoat  a  Jur^,  the  onl^  au- 
thority for  entering  judgment  IS  the 
deciaion  of  the  Ju<^e  who  tried  the 
cause.  A  reference  to  compute  the 
amount  of  the  recovery,  if  not  au- 
thorized by  the  decision,  is  irregular. 
Chamberiam  y.  DempBey, 212 

3.  Where,  on  a  trial  by  the  Conrt  with- 
out a  Jury,  of  an  action  for  the  fore- 
closure of  a  mortgage,  the  Judge 
omits  to  determine  the  amount  due 
to  the  plaintifif,  or  to  direct  that 
there  be  a  reference  to  ascertain  it, 
and  a  reference  for  that  purpose  is 
ordered  on  an  application  to  another 
Judge,  a  judgment  entered  on  the 
report  of  the  Beferee  so  appointed 
is  not  only  irregular,  but  erroneous ; 
there  is  TirtoalTy  a  mistrial,  and,  on 
i^peal  firom  the  judgment^  it  will  be 
reversed. id, 

4.  S.,  one  of  the  defendants,  held  roal 
and  personal  property  in  trust,  to  be 
used  for  the  joint  benefit  of  himself 
and  the  plaintiff  and  a  third  person, 
in  specified  proportions,  as  copart- 
ners in  a  joint  enterprise,  and  un- 
der an  agreement  that  he  was  to 
make  advances  for  carrying  out  the 
enterprise,  and  that  aU  stocks,  or 
other  securities  than  cash,  which 
should  be  received,  should  remain 
undivided  until  a  final  settlement 
and  that  he  would  not  dispose  of 
the  property  (other  than  money) 
without  the  consent  of  the  others. 
He  accordingly  made  large  advan- 
ces, and  subsequently  sold  and  con- 
Teyed  all  the  property  without  the 
consent  of  the  plaintiff,  and  received 
therefor  stock  of  an  incorporated 
company : 

SM,  that  the  plaintiff,  by  bringing  an 
action  with  fiill  knowledge  of  these 
fiwts,  in  which  he  deman&d  a  trans- 
fer of  his  share  of  the  stock,  and 
obtained  an  injunction  against  any 


disposal  of  it  pending  the  acCioii, 
must  be  deemed,  for  the  purposes 
of  the  suit|  to  have  made  nis  eleo- 
tion  of  this  remedy,  and  must  be 
treated  as  if  he  had  consented  to 
thesale.  CheeimtuiY. Slm^ otiL^ 
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5.  Hence,  the  proper  relief  in  audi 
action  is,  that  the  plaintiff  should 
pay  his  proportion  of  the  advanoea 
and  have  a  transfer  of  his  share  of 
the  stock,  and,  in  default  of  his 
paying,  that  his  share  of  the  stock 
should  be  sold,  and  thai  he  should 
pay  the  deficiency,  if  any. icL 

a  The  plaintiff  is  not  eDtitled  to  a 
judgment  that  the  whole  stoc^  be 
sold  to  pay  the  advances^  and  that 
the  residue  of  the  prooeeda^  or  the 
deficiency,  if  any,  be  appOTtioned. 
The  defendant  may  be  iJlowed  to 
retain  his  share  of  the  stock,  on 
being  charged  with  his  part  of  the 
advances. 


7.  After  the  oommenoement  of  the 
action,  but  before  the  trial,  the  cor- 
poration, the  stock  of  which  was 
m  controversy,  increased  its  coital 
stock,  without  however,  altering 
the  nominal  value  of  a  share;  and, 
subsequently,  certificates  of  stock 
of  the  new  issue  were  deposited  in 
Court  to  await  the  result  of  the  ac- 
tion: 

EM,  that  if  the  plaintiff  desired  to 
make  any  claim  a^nst  the  defend- 
ant, based  on  his  individual  acts,  in 
effecting  such  alteration  in  the  stock 
pending  the  action,  he  should  hAve 
modified  his  pleadings  accordingly. 
But  by  going  to  trul,  he  most  be 
deemed  to  pursue  the  stode  as  it 
existed  after  such  increase. tdL 

8w  Where  an  action  upon  an  oflScial 
bonci,  e.  g.,  the  bend  of  1m  admin- 
istrator, is  brought  in  the  name  of 
an  individual  plaintifif  and  not  in 
the  name  of  toe  people,  the  judg- 
ment should  not  be  for  the  amount 
of  the  penalty,  but  only  for  the 
amount  of  the  damages  and  costs. 
G  Connor  v.  Such  et  aL, 318 
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9.  Wbere^  upon  the  trial  of  an  action 
for  the  foreclosure  of  a  mortgage 
upon  real  property,  the  Judge  di- 
rected judgment  for  die  plaintiff, 
without^  however,  awarding  costs, 
and  ordered  a  reference  to  ascertain 
the  amount  due  the  plaintiff  and 
whether  there  were  an^  prior  liens, 
&c,  and  upon  the  coming  in  of  the 
report  the  plaintiff  applied  to  ano- 
ther Judge,  without  notice  to  the 
other  parties,  and  obtained  finiJ 
judgment  awarding  costs : 

Mudy  that  the  judgment  was  unau- 
thorized, and  should  be  reversed  on 
i^peaL  Whether  the  first  decision 
was  intended  to  be  final  or  not,  it 
did  not  warrant  such  a  judgment 
The  Judge  before  whom  the  cause 
was  tried,  alone  is  competent  to 
pass  on  the  question  of  costs.  Cham- 
berkan  v.  Dtmpmf^ 540 

10.  A  judgment  directed  the  defend- 
ant to  execute  a  conveyance  upon 
the  written  demand  of  tne  plaintiff; 
the  plaintiff  served  a  copy  of  the 
judgment  with  a  written  demand, 
and  two  months  afterward  pre- 
sented to  the  defendant  a  proper 
conveyance,  and  required  its  exe- 
cution. 

SM^  that  defendants  objection  that 
the  written  demand  was  not  served 
at  the  time  of  requiring  the  con- 
veyance, was  untenable.  Morris  v. 
Walsh, 636 

11.  It  is  no  excuse  for  refiising  to  exe- 
cute a  conveyance  directed  by  a 
judgment  of  Court,  that  there  is  no 
person  present  to  become  subscrib- 
ing witness,  nor  any  commissioner 
to  take  the  grantor  s  acknowledg- 
ment)  or  that  there  is  no  seal  at- 
tached to  the  instrument    id, 

12.  Where,  pending  a  suit  brought  by 
a  creditor  to  readi  the  assets  of  his 
debtor,  the  latter  is,  by  proceedings 
previously  commenced  in  another 
Court,  adjudged  to  be  an  habitual 
drunkard,  and  a  committee  is  ap- 
pointed of  his  estate,  the  Court  in 
'^vhich  the  former  suit  is  pending 
cannot  properly  proceed  to  final 
judgment  Niblo  v.  Harrison  et  al., 

638 
Bosw.— Vol.  IX.        94 


14.  Costs. 

1.  Where  the  Court  has  directed  the 
employment  of  a  stenographer  on 
the  trial  of  a  cause,  the  order  pro- 
viding that  the  expense  should  be 
paid  by  the  parties  in  specified  pro- 
portions, the  prevailing  party  can- 
not tax  what  he  paid  uierefor,  as  a 
disbursement  in  the  cause.  Section 
256  of  the  Code,  which  authorizes 
the  employment  of  stenographers 
in  the  first  judicial  district,  contem- 
plates that  both  parties  should  share 
the  expense.  OumanY,  OUver^b&d. 

2.  Hie  only  disbursements  which  are 
to  be  allowed  in  adjusting  the  coats 
in  a  civil  action  under  the  Code  of 
Procedure,  are  those  specified  in 
section  311  of  the  Code.  Hand  et 
aL  V.  Baart  et  aL, 682 

3.  The  expenses  of  exemplified  copies 
of  foreign  documents  are  not  tax- 
able, especially  where  there  is  no 
affidavit  that  the  documents  were 
actually  and  necessarily  used,  or 
obtained  necessarily  for  use id, 

15.  Ammdmsnt, 

1.  Where  defendants  had  appealed  to 
the  General  Term  from  an  order  of 
the  Special  Term,  denying  a  new 
trial,  under  a  stipulation  that  the 
appeal  be  heard  there  without  judg- 
ment or  security;  and  after  the 
order  was  affirmed  upon  the  appeal, 
judgment  was  entered,  and  the 
defendants  appealed  firom  the  de- 
cision of  the  General  Term  to  the 
Court  of  Appeals : 

Hdd,  That  they  were  not  entitled  to 
have  the  judgment  amended  by 
adding  that  exceptions  had  been 
heard  and  overruled  by  the  Q«ne- 
ral  Term.  If  defendants  feared  the 
Court  of  Appeals  would  not  regard 
the  exceptions,  they  should  have 
taken  an  appeal  from  the  judgment^ 
and  the  exceptions  would  necessa- 
rily form  part  of  the  judgment 
record.  JVacy  v.  ThB  New  York 
and  Harlem  R.  K  Co., 615 

16.  Oonianpt. 

1.  The  fact  that  the  plaintiff  has  not 
done  enough  at  tne  time  of  pro- 
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earing  defendiuiVs  .oonviction  of  a 
oontempt  in  disobeying  a  portion 
of  a  decree,  to  proouie  bis  conno- 
tion  for  a  diaobedienoe  of  another 
portion,  does  not  disable  tbe  pkin- 
ti£f  from  doing  such  other  acts  as 
*re  neoessary  to  put  the  defendant 
in  oontempt  in  that  respeoL  Marria 
▼.  Walsh, 636 

17.  sa^, 

1.  A  motion  to  set  off  against  a 
judgment)  the  costs  of  summary 
proceedings  afler  judgment^  may 
properly  be  denied  where  the  ob- 
jection to  tbe  set-off  is  the  attor- 
fiey's  claim  to  a  lien  on  the  costs 
•of  sacb  proceeding  after  judgment, 
and  the  debtor  being  poor,  the 
existence  and  protection  of  the  lien 
was  imporcant  to  his  securing  the 
services  of  the  attorney.  Purchase 
▼.  BeUottm, 642 

la  AppmO, 

h  Whece  defendants  had  appealed  to 
ihe  Gknerai  Term  from  an  order 
of  the  Special  Term,  denying  a  new 
trial,  under  a  stipulation  that  the 
appeal  be  heard  there  without 
Judgment  or  security ;  and  after  the 
order  was  affirmed  upon  the  appeal, 
judgment  was  ^  entered,  and  the 
defendants  appealed  from  the  de- 
cision of  the  General  Term  to  the 
Court  of  Appeals : 

Bddy  That  they  were  not  entitled  to 
have  the  judgment  amended,  by 
adding  that  exceptions  had  been 
heard  and  overruled  by  the  Gene- 
ral Term.  If  defendants  feared  the 
Court  of  Appeab  would  not  regard 
the  exceptions,  they  should  have 
taken  an  appeal  from  the  judgment, 
and  the  exceptions  would  necessa- 
rily form  part  of  the  judgment  re- 
cord. TVocy  V.  The  New  York  and 
EarlemR,R.Co^ ...615 

2.  Where,  on  an  appeal  being  taken, 
no  case  is  made  or  served,  the 
respondent  may,  upon  the  cause 
being  regularly  called  on  the  calen- 
dar, and  the  appellant  being  in 
default^  take  a  judgment  of  affirm- 
ance   He  is  not  bound  to  move  to 


dismiss  the  appeal,  or  to  strfte  a 
from  thecalenoar.  Otten^.Qrtmpt, 

638 

t'BSSUMPTION. 
SeeDAHAfiES,  1 


PRINCrPAL  hJSD  AGKITO. 

1.  The  defendants,  tZel  credere  fectorfl^ 
on  being  applied  to  by  their  princi- 
pals for  advances  rendered  on 
account  of  sales,  showing  sales  at 
various  dates,  and  specifying  an 
average  date  at  which  the  total 
balance  would  become  due,  and 
gave  their  acceptances  for  the 
amotmt  payable  at  that  date ;  but 
before  the  acceptances  matared, 
they  gave  their  principals  notice 
that  they  could  not  pay  them. 

HM,  that  the  giving  of  the  accept- 
ances was  no  bar  to  an  action  by 
the  principals  against  the  factors 
upon  their  liability  as  such,  and 
that  in  such  action  the  defendants 
were  liable  for  interest  frum  the 
day  specified,  without  any  turther 
demand.  E^akdy  v.  Jacoheon  et  aL, 
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2.  The  poaseesion,  by  the  transfer 
agent  of  a  corporation,  of  the 
transfer  books  of  its  stock,  and  his 
authority  to  allow  them  to  be  used, 
do  not  constitute  the  indicia  of  an 
authority  to  make  representations 
as  to  the  ownership  of  stock,  so  as 
to  render  the  company  liable  for 
the  falsity  of  such  representations 
made  by  him.  Henning  v.  7%e  New 
Twh  and  New  Haven  It  It  Co.  et 
tH^ 283 

3.  Nor  does  mere  permissaon,  given 
by  the  agent,  to  enter  upon  such 
books  a  transfer  of  reputed  stock, 
there  being  no  new  certificate 
given,  amount  to  a  representation 
by  him  that  the  person  making  the 
transfer  was  the  owner  of  any 
genuine  stock. td 

4  Where  bankers  and  collecting 
agents  receive  from  their  corre- 
spondents engaged   in   the  same 
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buBuiQss  at  (another  pl^oe,  nego- 
.tiable  paper  indorsed  to  them  by 
the  latter,  the  indorsement  beiDg^ 
expressed  to  be  **for  ooUection,^ 
and  they  do  not  credit  their  corre- 
apondents  with  it,  but  enter  it  in 
account  as  received  for  collection ; 
and  the  circumstances  and  the 
course  of  dealing  are  anch  that 
they  are  not  under  any  obligation 
to  credit  their  correspondents  with 
ita  amount  until  it  be  paid  at 
maturity,  and  there  is  no  under- 
standing between  them  and  their 
.correspondents,  that  remittances, 
or  a  delay  to  draw  for  cash  bal- 
ances, are  to  be  influenced  by  the 
fact  of  holding  paper  sent  for  col- 
lection and  not  matured;  they  can- 
no^  as  against  the  owners  who 
delivered  the  pimer  to  their  corre- 
spondents Sm  odlection,  retain  it 
on  the  ground  of  an  unpaid  bal- 
ance due  to  them  from  such  corre- 
spondents. Delay  to  draw  for  a 
oish  balance,  and  the  making  of 
advances  or  remittances,  after  re- 
ceiving the  paper  for  collection,  do 
not,  under  such  circumstances)  make 
them  bona  fide  holders  for  value, 
so  as  to  give  them  a  superior  title. 
ffojfinan  et  aL  v.  MUler  et  al, .  .334 

5.  In  such  a  case,  testimony  by  the 
plaintifib^  the  collecting  agents,  that 
m  making  remittances  afler  receiv- 
ing the  biQ  in  question,  they  looked 
to,  and  relied  on  the  unmatured 
paper  in  their  hands  for  collection, 
ja  not  entitled  to  any  weight,  ii 
neither  anv  agreement  nor  the 
oourae  of  dealing  between  them, 
authorized  them  so  to  rely,  and 
their  correspondents  had  no  reason 
to  suspect  that  any.  remittance 
made  to  them  waa  infiueooed  by 
any  such  consideration. ...,,,.  id, 

t.  In  an  action  against  bankers  or 
collecting  agents,  to  recover  dam- 
ages for  their  neglect  to  present  a 
note  intrusted  to  them  for  cc^ec- 
tion,  or  ^ve  notice  of  non-payment 
to  the  indorsers,  the  burden  of 
proof  is  on  the  defendants  to  show 
the  insolvency  of  the  indorsers,  if 
they  rely  on  itxsX  &ct  as  a  defense. 
OoghJem  y.  Dinsmon, 453 


7.  Whether  the  burden  of  proof  is 
upon  the  plainti£f  to  show  the  in- 
solvency of  the  maker.  Query  f  id. 

8.  The  plaintifie^  who  were  engaged 
in  the  business  of  purchasing  hard- 
ware, abroad,  upon  commission, 
and  shipping  it  to  the  persons  for 
whom  they  had  received  orders 
therefor,  received  an  order  from  the 
defendant  in  the  following  terms: 
"  I  annex  memorandum  (u  chaini^ 
which  please  forward  by  an  early 
packet,  giving  the  preference  to 
the  *  Black  Ball  Line,'  at  lowest 
rate  of  freight ;"  this  was  followed 
by  a  description  of  the  goods,  and  it 
terminated  with  expressing-**  hopes 
that  the  quality,  price  and  charges 
would  be  so  fiivorable  as  to  enable 
him  to  give  them  further  orderp." 
They  made  a  cob  tract  in  England 
for  the  purchase  of  the  goods  in 
their  own  name,  the  defendant  be- 
ing unknown  there,  and  notified 
him  that  the  goods  were  contracted 
for;  and  they  paid  for^hem,  and 
subsequently  snipped  them,  con- 
signed to  the  defendant,  by  the 
*' Black  Ball  Line,"  receiving  a  bill 
of  lading  therefor,  which  contained 
an  exception  exempting  the  carriers 
for  liability  for  loss  by  fire.  Before 
having  left  port  the  goods  were 
injured  by  a  fire  which  occurred 
upon  the  vessel,  and  were  sold  for 
whom  it  might  concern. 

JBeldy  That  the  relation  between  the 
plaintiff  and  the  defendant  was 
not  that  of  vendor  and  vendee  of 
the  goods;  but  tiie  plaintifiB  were 
the  defendant's  agents  for  their 
purchase,  and  as  such  agents,  were 
not  bound  to  insure  the^oods. 
(Baabour,  J.,  dissented.)  luid  et 
aL  v.  BarAer^ 467 

9.  In  such  a  case  the  plainti£&  are 
not  barred  from  maintaining  their 
action  to  recover  the  price  paid 
by  them,  and  their  commissions,  by 
reason  of  their  having  accepted  for 
the  goods  a  bill  of  lading  exempt- 
ing the  carriers  from  their  common 
law  liability.  Since  the  goods  were 
not  wholly  lost,  but  only  injured, 
the  defendant's  daJni,  if  any,  on 
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that  acooant^  most  be  established 
by  him  affirmatively,  by  way  of 
recoupment  or  coanterclaim. . .  ,icL 

IOl  There  being,  in  this  case,  no  eri- 
denoe  that  the  contract  of  ship- 
ment wan  out  of  the  usual  course, 
or  that  the  plaintifis  could  have 
made  any  better  one,  at  the  "  low- 
est rate  of  freight,"  according  to 
the  terms  of  the  order: 

Sdd^  That  it  was  correct  to  instruct 
the  Jury  that  it  was  the  duty  of 
the  plaintiffs  to  have  taken  a  bill 
of  lading  in  a  proper  and  usual 
form,  and  that  the  one  taken  was  a 
sufficient  compliance  with  that 
duty.  (Babboub,  J.,  dissented.). ii 

11.  An  authority  given  to  attorneys 
to  sue  the  maimer  of  a  note  does 
not  empower  them  to  release  an 
indorser  without  satisfaction  or  the 
consent  of  their  clients.  The  Eatt 
JUver  Bank  v.  Kennedy ^ 543 

12.  Declaf^tions  or  admissions  in 
respect  to  the  stowage  of  a  cargo, 
made  by  a  stevedore  while  em- 
ployed by  the  owner  of  a  cargo  to 
stow  it,  are  not  admissible  in  evi- 
dence against  the  owner.  MaUory 
et  aL  V.  Perkins  et  aL, 572 

PRINCIPAL  AND  AGENT. 

See  Factor,  1,  2. 
Iksuranoi,  1. 

PEINOIPAL  AND  SURETY. 

1.  The  indorser  of  a  promissory  note 
which  was  past  due,  induced  the 
holders  of  it  to  sue  the  maker :  and, 
pending  the  action,  and  witn  the 
assent  of  the  indorser,  the  plain- 
tiffs' attorneys  received  from  the 
maker  a  part  payment,  and  his  note 
for  the  resiaue,  upon  a  written 
stipulation  that  proceedings  should 
be  stayed,  but  if  the  new  note 
should  be  unpaid  at  maturity,  judg- 
ment should  be  entered  in  the 
action  against  him ;  and  they  there- 
upon surrendered  the  original  note, 
but  nothing  was  said  about  releas- 
ing the  indorser. 


ffeldj  in  an  action  brought  br  the 
same  plaintiffs  against  such  in- 
dorser, that  the  surrender  of  the 
original  note  being  explained  by 
the  plaintiffs'  attorney  as  having 
been  inadvertently  made,  theso 
facts  did  not  constitute  any  agree- 
ment to  discharge  the  indoraer. 
The  East  River  Bank  t.  Kam/ediy, 

543 

2.  Upon  such  evidence,  it  was  error 
to  leave  it  to  the  Jury  as  a  questioD 
of  fact  whether  an  agreement  to 
discharge  the  indorser  was  made,  id, 

PROMISSORY  NOTES. 
See  Bn:.L8  and  Noti& 

USUBT,  3. 

PROVISIONAL  REMEDIES. 
See  ATTAORMEirT. 

QlAIML  AMD  DnJTXftT. 


R 

RAILROAD  COMPANY. 
See  CoMTBACTS,  4,  5. 

REFEREE  AND  REFERENGK 

1.  At  the  close  of  the  trial,  it  is  in  the 
discretion  of  a  Referee  whether  ho 
will  allow  depositions  to  be  read  as 
to  matters  wnich  should  be  proved 
by  a  plaintiff  or  defendant  before 
he  rests,  and  his  refusal  to  allow  it 
is  not  matter  of  exception.  Ddor 
fidd  V.  De  Orauto^ 1 

2.  Moreover,  where  such  depositions 
are  not  embodied  in  the  case  on 
appeal,  the  Court  cannot  review  the 
Referee's  discretion  in  this  respect 

id 

3.  Where  the  Receiver  of  a  dissolved 
corporation  brought  an  action 
against  the  executors  of  the  deceased 
president  and  treasurer,  to  recover 
from  his  estate  the  amount  of  mo- 
neys of  the  corporation  which  ho 
had  loaned  to  stockholders^  without 
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aathority  and  contrary  to  the  sta- 
tute, the  defense  interposed  was, 
that  the  trustees  of  the  corporation 
had  ratified  the  act*  The  Referee 
before  whom  the  cause  was  tried 
reported  substantially  the  facts  al- 
leged in  the  complaint,  and,  as  a 
conclusion  of  law,  found  that  the 
plaintiff  was  entitled  to  recover,  but 
did  not  expressly  nefi;ative  the  al- 
leged ratincation.  The  only  evi- 
dence of  any  ratification  was,  that^ 
in  an  annual  report  of  the  company, 
part  of  the  sum  was  mentioned  as 
loaned  to  certain  stockholders. 
ffdd^  that  the  judgment  for  the  plain- 
^  was  correct  Clarke  v.  Acosta 
etaL, 158 

4.  A  finding  of  the  Referee  contained 
in  the  case  as  settled,  that  the  de- 
ceased, after  making  the  loan,  in- 
formed the  trustees  and  stockhold- 
ers that  he  had  made  it,  there  bein? 
no  other  evidence  of  his  giving  such 
information  than  the  annual  report 
above  mentioned,  does  not  conflict 
with  the  presumption  arising  from 
his  reporting  in  favor  of  plaintiff 
that  he  found  against  the  defendants 
on  the  question  of  ratification.,  .id 

5.  Where  a  complaint^  as  originally 
fiitkmed,  set  up  three  separate  causes 
of  action,  but,  after  the  proo&  were 
closed  upon  the  trial  and  the  cause 
submitted,  the  Referee  permitted  aooi 
amendment  thereto  by  adding  a 
statement  of  a  fourth  cause  of  action, 
(demanding  the  same  sums  as  were 
demanded  in  the  original  com- 
plaint^)  in  which  it  was  alleged  that, 
the  defendant  having  claimed  dam- 
ages for  delay  in  the  work,  the  par- 
ties, on  an  accountine^  of  all  these 
claims,  including  sucn  last  men- 
tioned claim,  found  a  specified  bal- 
ance due,  which  defendant  promised 
to  pay: 

JSM^  1.  That  the  defendant^  by  amend- 
ing his  answer,  and  taking  issue  on 
such  new  cause  of  action,  waived 
all  objections  to  the  propriety  of 
permitting  the  amendment 

2.  That  the  amendment  was  with- 
in the  discretion  of  the  Referee, 
and  properly  permitted.  /SSscoretaL 
V.  Law, 163 


6.  Where  an  .action  is  tried  before  the 
Court  without  a  Jury,  the  only  au- 
thority for  entering  judgment  is  the 
decision  of  the  Judge  who  tried  the 
cause.  A  reference  to  compute  the 
amount  of  the  recovery,  if  not  au- 
thorized by  the  decision,  is  irregu- 
lar. Ohanierhm  v.  Dempsey, .  .212 

7.  Where,  on  a  trial  by  the  Court 
without  a  Jury,  of  an  action  for  the 
foreclosure  of  a  mortgage,  the  Judge 
omits  to  determine  the  amount  due 
to  the  plainti£^  or  to  direct  that 
there  be  a  reference  to  ascertain  it^ 
and  a  reference  for  that  purpose  is 
ordered  on  an  application  to  another 
Judge,  a  judgment  entered  on  the 
report  of  the  Referee  so  appointed 
is  not  only  irregular,  but  erroneous : 
there  is  virtually  a  mistrial,  and,  on 
appeal  firom  the  judgment,  it  will  be 
reversed.   tdL 

See  Aonov,  14. 

REa^. 

1.  The  defendant  was  tenant  of  a  lot 
of  land,  and  buildings  thereon,  un- 
der a  lease  firom  the  plaintiff,  for  the 
term  of  three  years.  The  owner 
of  the  adjoining  lot  was,  in  fact,  the 
owner  of  a  strip  of  land  within  and 
along  the  side  of  the  demised  pre- 
mises, and  on  which,  in  part,  the 
wall  of  the  buildings  rested;  and 
he  notified  the  defendant  of  the  en- 
croachment,  and  that  he  was  about 
to  excavate  under  the  wall,  and  re- 
quired him  to  remove  the  walL 
The  defendant  gave  written  notice 
of  this  claim  to  the  plaintiff,  and 
required  him  to  defend  his  rights  as 
he  might  be  advised,  and  notified 
him  that  he  should  hold  him  respon- 
sible for  any  damages  sustained ;  but 
the  plaintiff  taking  no  measures  to 
protect  the  wall  or  prevent  its  re- 
moval, and  the  excavation  being 
commenced,  the  defendant,  in  view 
of  the  danger  caused  by  the  under- 
mining of  the  wall,  took  it  down 
and  rebuilt  it  on  the  line  of  the 
plaintiff's  lot  In  the  plaintiff's 
action  to  recover  the  rent : 

JBeld,  1.  That  these  facts  constituted 
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tach  an  eviction  by  paramount  titld, 
from  a  part  of  the  demised  premises, 
aa  to  suspend  a  portion  of  the  rent, 
and  were  available  as  a  defense 
thereto. 

2.  That  thejr  were  also  a  breach 
of  the  implied  covenant  for  quiet 
enjoyment,  and  were  available  as 
lunds  for  a  oounter'-cUim  to  the 
t  Mojffbtt  r.  Strong, &7 


S. 

SALEa 


1.  The  plaintiffs,  who  were  engaged 
in  the  business  of  purchasing  hard- 
ware,  abroad,    upon    commission, 
and  shipping  it  to  the  persons  for 
whom   they  had  received  orders 
therefor,  received  an  order  from 
the    defendant    in    the   following 
terms :  "  I  annex  memorandum  of 
chains,  which  please  forward  by  an 
early  packet,  giving  the  preference 
to  the  'Black  Ball  Line,' at  lowest 
rate  of  freight;"  this  Was  followed 
by  a    description    of   the    goods, 
and  it  terminated  with  expressing 
"hopes  tliat  the  quality,  price  and 
charges  would  be  so  &vorable  as 
to  enable  him  to  give  them  further 
orders."    They  made  a  contract  in 
England  for  the  purchase  of  the 
goods  in  their  own  name,  the  de- 
fendant being  unknown  there,  and 
notified  him  that  the  goods  were 
contracted  for ;   and  they  paid  for 
them,    and    subsequently  shipped 
tliem,  consigned  to  the  defendant, 
by  the  'Black  Ball  Line,*  receiv- 
ing a  bill  of  lading  therefor,  which 
contamed  an  exception  exempting 
the  carriers  for  liability  for  loss  by 
fire.    Before  having  left  port,  the 
goods  were  injured  by  a  fire  which 
occurred  upon  the  vessel,  and  were 
sold  for  whom  it  might  concern. 
Sdd^  That  the  relation  between  the 
olain tiffs  and  the  defendant  was 
not  that  of  vendor  and  vendee  of 
the  goods;  but  the  plaintiffs  were 
the    defendant's    agents  for  their 
purchase,  and  as  such  agentSi  were 


not  bomid  to  instxre  the  goodi 
(Ba&boitr,  X.,  dissenied.)  Ffdd^i 
ilY.Bankerj igf 

2.  In  such  a  case  the  pkintifiasrenor 
barred  from  maintainiug  tbeir  lo- 
tion to  recover  the  price  pud  bj 
them,  and  their  ooromisMons,  by 
reason  of  theiif  having  aocepiedfor 
the  goods,  a  bill  of  huliiig  exonpt- 
ing  the  carriera  from  their  oomowa 
law  liability.  Siooe  the  goodi 
were  not  wholly  lost,  bat  oolj 
injured,  the  defendant's  daim,  if 
any,  on  that  account,  most  be 
established  by  him,  affirmttiTelj, 
by  way  of  recoupment  or  coonter- 
Claim. a 

3.  Tradesmen  who  sell  goods  to  a 
wife  upon  her  hu^Muid's  aocmat^ 

'  after  notioe  from  him  not  to  do  ao, 
caonot  recover  from  him  thovibr, 
unless  they  show  a  subseqiieot  pro- 
mise by  him  to  pay,  or  thai  tke 
goods  sold  were  neoessavy  and 
suitable  to  her  ooodatioa  ia  life, 
and  that  she  wa»  not  otherwise 
provided  for  by  her  busband  Tk- 
riaU  y,  BagioU, 578 

4.  If  the  husband  has  given  such  no- 
tice, Uie  burden  of  proof  is  upon 
the  plain tiflk,  to  show  that  the 
goods  sold  were  necessary  and  od 
provided  by  the  husband. id, 

SET-OFF. 

L  Where  a  stock  broker,  witliott 
diiBcIosing  his  pnncipal,  or  the  fact 
that  he  acts  as  broker,  oontraets  to 
purchase  stock,  and  deposits  with 
the  other  party  to  the  contne^ 
merely  as  security  for  its  perfbrm- 
ance,  money  which  he  received 
fit>m  his  pnncipal  for  the  poipose^ 
such  contracting  party,  not  hiring^ 
parted  with  anything  on  the  fiuth 
of  the  deposit,  cannot,  when  sued 
by  the  principal  to  recover  back  the 
deposit,  set  off  a  debt  due  to  him 
from  the  broker.  (Barbovb,  J^  ^ 
sented.)   WHUb  r.  JaudoHf  ....415 

See  'DAMiaGaB^  •& 


SETTLBMlSfT. 
See  AonoK,  3,  4 


SHERIFF. 

1.  A  Sheriff,  in  respect  to  propertj  in 
his  custody,  is  bound  to  exercise 
that  decree  of  care,  and  no  greater, 
which  a  careful,  prudent  man  of 
good  sense  and  judgment  would 
exercise  respecting  such  property, 
if  it  were  hu  own.  Moore  v.  Wea- 
terveU, 558 

%  The  provision  of  section  215  of  the 
Code  of  Procedure,  which  requires 
a  Sheriff. who  takes  personal  pro- 
perty in  proceedings  of  cUim  and 
delivery,  to  keep  it  in  a  secure 
place,  Qoes  not  recfuire  him  to  re- 
move it  from  its  place  of  deposit, 
unless  it  is  unsafe  there;  and  if 
that  place  be  a  vessel  at  a  wharf, 
he  is  bound  to  see  that  it  Is  pro- 
perly moored,  secured  and  fastened, 
against  all  ordinary  perils  of  winds 
and  waves,  and  if  necessary,  pro- 
tected against  any  storm  or-  gale, 
after  it  arose,  by  every  means 
within  his  reach,  which  a  prudent 
man  would  use  for  the  purpose, 
either  by  removing  the  vessel  to 
another  place,  or  otherwise;  but 
he  is  not  bound  to  anticipate  a 
storm  of  so  unusual  violence  as  not 
to  have  he&n  reasonably  expected. 

id. 

3.  Thus  where,  in  an  action  to  recover 
the  possession  of  a  cargo  of  coal, 
from  the  master  of  a  vessel  lying 
at  a  pier  in  the  port  of  New  York, 
the  Sheriff  took  possession,  and 
put  ^  keeper  in  charge  of  the  coal, 
with  the  consent  of  we  master,  and 
the  vessel  sunk  at  the  wharf  during 
a  violent  storm;  Hdd^  in  an  action 
to  recover  firoro  the  Sheriff  the 
damages  sustained  by  the  coal,  and 
the  expense  of  raising  it,  that  it 
was  only  the  duty  of  the  Sheriff 
to  take  such  steps  to  insure  its 
safety,  as  a  careful,  prudent  man 
of  good  sense  and  judgment,  well 
acquainted  with  the  condition  of 
the  vessel,  and  her  location  with 
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regard  to  exposure  to  storms,  and 
having  all  the  power  of  the  Sheriff 
in  the  matter,  might  reasonably 
have  been  expected  to  take,  had 
the  coal  belong^  to  himself. . . .  .idL 

4.  In  such  action,  where  the  Court 
properly  instructed  the  Jury  as  to 
the  Sheriff's-  duty ;  Beld^  that  a 
request  to  charge  that  the  Sheriff 
is  responsible  for  the  negligence  of 
the  master  and  crew,  after  he  took 
possession,  was  not  proper  in  form, 
and  it  was  not  error  to  refuse  it .  .tdL 

5.  Edd  further,  that  the  v«rdict  for 
the  defendant  was  not  against  the 
weight  of  evidence  in  this  case,  and 
that  judgment  thereon  should  be 
affirmed. tdL 


SHIPS  AND  y£SS£LS, 

1.  li  Beems  that  one  part  owner  of 
vessels  has  not,  merely  as  a  joint 
owner  of  the  hulls  of  the  vessels, 
authority  to  bind  his  co-owners^  by 
a  contract  for  the  conversion  of 
them  into  steam  vessels,  by  placing 
engines  in  them.  Seeor  et  aL  v.  Law, 

163 
See  Negugcnob,  7. 

STATUTE  OF  FRAUDS^ 
Bee  CoHTRAOTS^  13. 

STOCK. 
See  CospoRATioim,  3,  4. 


T. 

TENANT. 
See  Landlorb  amd  TnrART. 

TENDER. 

1.  Where  a  factor,  having  ponesnov 
of  goods  consigned  to  him,  on 
which  he  has  a  lien  for  cliargefl^ 
makes  a  valid  general  assignment 
for  the  benefit  of  his  creditors^  and 
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delivers  sach  goods  to  his  assignee, 
and  they  are  subsequently  seised 
by  the  l^eriff  under  process  against 
the  factor,  the  assignee  is  the  pro- 
per person  to  whom  the  owner 
of  the  |;oods  shoald  tender  the 
charges,  in  order  to  acquire  a  rig^t 
to  their  possession.  Cook  et  iJ.  v. 
iTdfy, 368 

TITLB  TO  CHATTELa 

L  Where  C.  and  B.  formed  a  partner- 
ship in  the  business  of  making, 
selling  and  letting  chronometers, 
C.  contributing  all  the  capital,  and 
B.  giving  hisl^Mr  only,  and  receiv- 
ing his  salary  and  a  share  of  the 
profits^  and  U.  agreed  to  put  into 
the  stock  of  such  partnersnip  cer^ 
tain  chronometers  which  were  his 
property,  upon  a  stipulation  **  that 
they  should  be  taken  at  a  fiiir  valua- 
tion, as  a  stock  in  trade,  so  that 
upon  a  sale  of  them  at  the  usual 
market  price,  the  profit  usual  in 
that  branch  of  business  might  be 
made  on  them,"  but  this  agreement 
was  never  reduced  to  writing,  as 
was  intended,  nor  was  a  valuation 
ever  fixed  upon ;  and,  after  disso- 
lution of  the  firm,  both  partners 
remained  in  the  store  thev  had 
occupied  as  partners,  and  G.  let  the 
chronometers  in  his  own  name,  and 
kept  his  own  accounts  of  them, 
and  there  was  some  evidence  that 
it  was  understood  between  the  par- 
ties that  0.  was  to  take  the  stock 
and  pay  the  debts: 

ffdd.  That  after  such  dissolution,  the 
chronometers  were  the  property 
of  C,  and  that  his  lessee  of  one  of 
them  could  recover  possession  of  it 
fit>m  B.,  who  had  taken  it  away 
firom  him.  Penny  v.  Blacky  . .  .310 

X  Upon  such  an  agreement^  the 
chronometers  did  not  become  the 
property  of  the  firm,  but  continued 
always  the  property  of  C,  the  firm 
having  a  permission  to  use  them.  uL 

a  Sdd  further,  That  if  this  were 
not  so,  yet  the  evidence  in  this 
case  was  sufficient  to  show  that, 
wym  the  dissolution  of  the  firm,  B. 


.had  relinquished  any  interest  is 
them,  and  retransferred  them  to 

a n 

See  Acnov,  14. 

TITLE  TO  REAL  PROPERTT. 

1.  In  a  foredosnre  suit,  where  the 
defense  of  usury  is  interpofled  by 
a  grantee  of  the  mortgagor,  aa 
admission  at  the  trial,  and  £e  find- 
ing by  the  Court  as  a  fact^  ^lat 
such  grantee  is  the  owner  in  fee 
of  the  premises^  imports  that  the 
conveyance  by  which  the  grantee 
acquired  title,  wae  in  host&ty  to 
the  mortgage,  and  such  a  grantee 
may  allege  and  prove,  by  way  of 
derense,  uiat  the  mortgage  is  nsori- 
oils.  CAtxm(er2a«n  v.  Ikmpm/^ . .  213 

2.  Under  a  covenant^  in  an  ezecutoiy 
oontract^  for  the  sale  of  a  lot  of 
land,  by  the  vendor,  to  erect  upon 
an  adjoining  lot,  along  the  boun- 
dary Une  between  the  two  lots,  % 
wall,  and  to  grant  and  convey  to 
the  purchaser  the  right  to  use  sadi 
wall  in  the  erection  of  a  house  on 
the  tot  so  agreed  to  be  sold  to  him, 
and  "for  that  purpose  to  insert  the 
beams  thereof  into '  sudi  wall,  to 
the  eztimt  of  four  inches,"  and  two 
chimney  backs  to  the  like  extent^ 
and  "to  keep  and  maintain  such 
beams  and  chimney  backs  therein, 
so  long  as  such  wall  should  stand, 
such  wan  "  to  be  a  party  wall  be* 
tween  the  two  houses  to  be  built " 
on  such  two  lota,  the  contract  con- 
taining slso,  in  terms,  a  present 
grant  of  such  easement  in  soch 
wall  to  be  built: 


EM,  That  the  purchaser  did  not 
quire  thereby  a  right  to  use  such 
wall  in  any  other  way  than  that  ao 
specified;  and  that  he  was  not 
entitled  to  prolong  the  lintel  course 
of  his  front  wall,  across  the  boun- 
dary line  of  such  two  lots,  so  as  to 
enter  into  the  fit)nt  wall  of  the 
vendor's  building  at  the  point  or 
line  where  those  walls,  meeting, 
adjoined  the  party  wslL  FkHtrdA 
V.  Lnmy^ 610  ^ 
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&  If  the  vendor  erefits  on  m6k  ad- 
jo^iinff  lot  a  wall  along  such  boun- 
dary Sne,  more  extensive  than  bj 
the  terms  of  such  agreement^  he  is 
bound  to  do^  although  he  refuses 
to  allow  the  purchaser  to  use  it  as 
a  fwrty  wal^  pursuant  to  such 
terms,  no  increased  stabflity  or 
Talue  whidi  a  building,  erected  by 
the  latter  on  the  lot  so  bought  by 
him,  would  have  derived  from  such 
nse^  if  permitted^  nor  any  increased 
expense  of  makmg  sudi  building 
•quaily  stable  and  secure  by  other 
means,  arising  from  not  being  al- 
lowed BO  to  use  it^  form  proper 
elemrats  in  estimating  the  damages 
of  the  jmrehaser,  by  sodi  refusal, 
and  it  18  error  to  admit  eridenoe 
thereof,  as  suoh.  (iV  Bobkbtson, 
X) id, 

4  The  term  **  party  wall,"  when  used 
in  audi  an  instrument^  without  re- 
8trieti?e  ternu,  and  in  its  general 
ortHnary  ngnification,  means  a  di- 
yidiBg  waM  between  two  houses, 
to  be  used  equally  for  aQ  the  pur- 
poses  of  an  exterior  wall,  by  both 
"parties,"  tiant  is»  by  the  respeet- 
ive  owners  of  both  houses.  This 
use,  in  its  full,  unrestricted  sense, 
embraces  not  only  the  ose  of  the 
iaierior  face  or  side  of  the  wall, 
but  afeo  such  use  of  it  as  is  neoes- 
Mcy  to  form  a  complete  and  per- 
fect jxmction  in  an  ordinary  good 
mechanical  manner  between  it  and 
the  other  exterior  walla  of  the 
house.  (i^Wmra,  J.) id, 

Sb  In  an  answer  setting  up  title  or 
right  of  possession  to  kmd,  under 
a  sde  for  taxes,  it  is  not  enough  to 
aOege  that  tho  property  was  duly 
soM  for  non-payment  of  a  tax  du- 
ly imposed  according  to  the  stat- 
ute. It  is  easential  to  state  facts 
showing  that  a  tax  wm  duly  im- 
posed on  the  property,  for  the  non- 
paynent  of  which  the  authorities 
might  lawftdly  sell  it»  and  that  the 
proof  of  non-payment  required  by 
the  statute  to  authorise  a  sato,  had 
been  made.      Oariit  v.  Ebedey, 

583 
See  ImiuEAvo^  6. 

B08W.--V0L.  IX.        95 


TRADB-MilUCa 

1.  The  Judge,  before  whom  this  ao- 
tion  was  tried  at  Special  Term, 
having  fotmd  as  contusions  of  &ct^ 
that  the  plaintifi  in  November, 
1856,  "  compounded  from  0000a- 
nut  oil  and  other  ingredients  a 
mixture  to  be  used  as  a  hair  wash, 
for  which  they  devtsed  as  a  trade- 
mark *  *  ♦  the  name  or  word 
'  Cocoaine ;'  that  they  published  the 
same  very  extensively,  with  notice 
that  they  had  adoptea  the  said  name 
or  title  as  their  trade-mark;"  and 
that  the  defendants  on  Nov.,  1858L 
"commenced  the  preparation  and 
sale  of  a  similar  compound  in  bot- 
tles '^  *  *  and  with  kbels 
under  the  name  and  title  of  '  Goco- 
ine;'  and  further,  (as  the  fifth  find<^ 
ing,)  "  that  the  defendants  well 
knowing  that  the  name^  word 
or  title  of  *Coootne'  was,  and  for 
a  considerable  time  had  been,  die 
trade-mark  of  the  plaintiflb,  with 
the  wrongful  intention  of  inducing 
die  public  to  believe  that  the  com- 
pound sold  by  thonselves  un- 
der the  name,  word  or  title  of 
'Oocoine,'  was  that  of  the  piain- 
tiff^s,  and  wi&  the  wrongful  in- 
tention of  securing  to  themselves 
the  benefit  of  the  ddU.  labor  and 
expeinse  d  the  plaintim,  have  so 
dcmely  imitated  and  used  the  afore- 
said trade-mark  of  the  plaintifis  as 
to  deceive  the  public  and  to  injure 
and  endamage  the  plaintLOb:  that 
the  word,  name,  title  or  devioe 
'OoooSne'  is  a  spurious  and  un« 
lawful  imitation  by  the  defendants 
of  the  word,  name,  title  or  devioe 
'Ooooaine,'  the  aforesaid  trade- 
mark of  the  plamtiff:" 

BMy  Tliat  the  plaintifis  were  enti- 
tled to  a  judgment  enjoining  the 
defendants  from  manufacturing,  oa- 

•  ing,  selling  or  in  any  manner  dis- 
posing of  a  compound  or  prepann 
tion  with  the  name,  word  or  title 
of  '  CocoTne '  |»inted  or  stamped, 
upon  the  bottle^  labels,  wrapners 
covers  or  packages  thereof  Air- 
M^  ^  9l  y,  Phabm^ 192 

2.  The  evidence  on  which  the  fkcti 
were  found  is  stated  in  the  opia* 
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ions  deliTered,  Bobcetwht,  J.  db- 
seating  from  the  coQcluflion  th&t  it 
was  simcient  to  sustain  them. .  .id, 

db  In  an  action  brought  to  enjoin  the 
defendants  from  infringing  plain- 
tiff' trade-mark,  an  answer  alleging 
that  the  defendants  had  sold  only 
a  Tery  small  and  specified  quantity 
of  merchandise  bearing  the  label 
complained  o^  and  that  the  same 
was  sold  to  the  plaintiffii*  agent  at 
their  reouest^  and  that  the  use  of 
the  label  was  accidental,  without 
intent  to  defraud  plaintifis  or^  imi- 
tate their  label,  and  did  not  repre- 
sent the  article  to  be  the  phun- 
ti£Gi\  is  not  frivolous.  6^titZAonet 
«1.  V.  Xtfkfo, 605 

4.  In  an  action  of  this  nature  the 
judgment  cannot  direct  the  dama- 
ses  to  be  assessed  by  a  Sheriff's 
Jury.  The  proofi  must  be  taken 
by  the  Court  or  a  Referee. id. 

5.  Where,  in  such  a  case,  judgment 
is  ordered  for  frivolousness  of  de- 
fendant's pleading  the  judgment 
should  either  be  m  the  torm  pro- 
per where  nothing  is  left  to  be  as- 
certained but  the  amount  of  dama- 
ges, or  it  should  simply  adjudge 
the  pleading  frivolous  and  leave 
the  maintiff  to  apply  to  the  Court 
for  tne  rdief  he  seeks. id. 


U. 

UNLAWFUL  ASSEMBLY. 

1.  The  Mayor  of  the  city  of  New 
York,  claiming,  but  without  right, 
to  be  at  the  head  of  the  police  of 
the  city,  and  having  under  his  con- 
trol a  large  body  of  men  organ- 
iaied  for  Siat  purpose,  and  known 
as  the  Municipal  Police,  was  in- 
formed that  the  Metropolitan  Po- 
lice, which  vras  then  the  legal  po- 
lice force  of  the  city,  were  about 
to  eject  the  Street  Commissioner 
of  the  city  from  his  office  in  the 
City  Hall,  violently,  and  without 
process  of  law.  He  accordingly 
called  together  the  Municipal  Po- 


lice, and  wlule  they  were  gnsrdinf 
the  building  a  Coroner,  having  an 
order  for  the  arrest  of  the  Mayor, 
came  to  the  City  Hall  to  execute 
it)    accompanied  by  a  number  d 
the  Metropolitan  Police,  as  apoMC 
eomitatuSy  of  which  the  plaintiff 
was  one.    Their  attempt  to  enter 
for  the  purpose  of  arresting  the 
Mayor  was  resisted  by  the  Munir 
cipal  Police,  and  in  the  fray,  the 
plaintiff  was  injured. 
ffdd,   1.    That,  although  the  Mmii- 
cipal  Police,  as  an  organized  po- 
lice force,  was  an  iBe^  orgaoiia- 
tion,  and  the  Mayor  had  abused  his 
authority  in  keeping  it  on  foot^  yet 
that  such  aasembl^pe  of  the  men, 
if  solely  for  the  purpoee  of  resist- 
ing a  forcible   expuison    of    the 
Street  Commissioner  from  his  office^ 
assuming,  as  the  charge  did,  that 
'^  the  Mayor,  in  his  discretion,  was 
authorised  as  Chief  Magistrate  of 
the  city,  to  interpose  by  force,  if 
necessary,  to  prevent  it^"  was  no^ 
necessarily,  as  matter  <^  law,  an 
unlawful  assembly.      The  Mayor 
being  charged  with  the  duty  ot 
causing  laws  for  the  preservation 
of  the  peaoe  to  be  kept,  is  not  can- 
fined  to  calling  to  his  aid  the  law- 
ful police  for  ttie  purpose  of  resist- 
ing unauthorized  violence,  but  may 
caU  on  any  citizens,  and  may.  by 
their  aid,  resist  the  lawful  pcuiee^ 
if  they  are  about  to  commit  sodi 
wrong. 

2.  That)  if  the  assembly  were 
claimed  to  be  unlawful  by  reasoa 
of  the  circumstances  under  which 
it  appeared,  and  the  manner  in 
which  the  persons  composing  it 
were  conducting  themselvea,  the 
question  whether  these  circum- 
stances and  ^conduct  were  such  as 
would  alarm  persons  c^  reasonable 
firmness  and  courage,  is  one  whidi 
belongs  to  the  Jury  to  decide. 

X  If  the  assembly  was  not  an 
unlawful  one,  the  Mayor  is  not  lia- 
ble in  a  civil  action  for  wrongs 
done  by  individual  members  of  it^ 
having  no  connection  with  the  ob- 
ject for  which  it  was  convened, 
to  which  he  was  in  no  way  privy, 
and  of    the  puxpose  to   commit 
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which  he  had  no  knowledge  or 
Bospicion.  Slaier  y.  Wood,;.. .  .15 
4.  jBeW,  (bj  WmTB,  J.,)  that,  upon 
the  eyidenoe,  the  aasemblj  in  ques- 
tion was  an  unlawful  one. id, 

UBURY. 

L  The  oontracting  party,inan  action 
at  law  ui)on  a  mortgage  of  rea] 
estate,  or,  in  an  equitable  action  to 
foreclose  the  mortgM^.  a  defendant 
who  is  the  owner  of  toe  property, 
or  has  a  yalid  lien  upon  it  by  mort- 
•  {f^go  or  execution,  is  entitled  to 
inteipoae  the  defense  of  usury  as  a 
matter  of  strict  right  ChainiAerhm 
y.  Dempteyj 212 

2.  In  a  foredosnre  suit^  where  the 
defense  of  usury  is  interposed  by  a 
grantee  of  the  mortgagor,  an  ad- 
mission at  the  trial,  and  the  finding 
by  the  Court  as  a  &ct^  that  such 
gr&ntee  is  the  owner  in  fee  of  the 
premises,  imports  that  the  conyey- 
ance  by  which  the  |pnantee  acquired 
title,  was  in  hostihty  to  the  mort- 
gage, and  such  a  grantee  may  cJlege 
and  proye,  by  way  of  defense,  tlmt 
the  mortgage  is  usurious. id. 

3.  Where  P.  being  asked  by  T.  to 
discount  an  accommodation  note, 
replied  he  had  no  money,  and  beinff 
asked  to  procure  it  to  be  discountea 
took  i1^  indorsed  it,  and  procured 
the  plamtifib  to  discount  it  for  him, 
at  lawful  interest  and  the  plaintifis 
credited  him  with  the  amount;  but 
on  his  paying  oyer  the  proceeds  to 
T.  he  deducted  a  large  percentage. 

iZa^  That  these  facts  fully  warranted 
the  Jury  in  finding  that  there  was 
no  usury  in  the  transaction  between 
P.  and  T.  TU  Chatham  Bank  y. 
JBWte, 662 

4*  Where  usury  is  the  defense,^ the 
plainti£f  has  a  right  to  haye'the 
question,  whether  there  was  a  cor- 
rupt agreement^  submitted  to  the 
Jury ;  especially  where  it  is  to  be 
made  out  fi-om  circumstances^  and 
must  be  determined,  in  a  great 
degree,  from  the  intent  of  the  par- 


V. 

VESSELS. 
See  Ships  ixd  VEflsBtB. 


WAIVEB. 

• 

1.  In  an  action  where  it  appeared  that 
before  the  maturity  of  the  note,  the 
maker,  who  was  indebted  to  the 
indorsers,  *  paid  them  a  part  of 
the  amount  of  the  note,  upon  their 
promise  to  pay  the  note  at  matu- 
rity and  giye  him  further  credit^ 
and  this  transaction  was  unknown 
to  the  other  parties : 

Hdd^  That  the  payment  and  promise 
haying  been  unknown  to  the  holder 
of  the  note  until  after  the  com- 
mencement of  his  action  against 
the  collecting  agents,  such  facts  did 
not  amount  to  a  waiyer,  on  the 
part  of  the  indorsers,  of  demand 
and  notice  of  non-payment,  which 
would  exonerate  the  defendant 
from  any  consequences  of  their 
neglect  to  make  such  demand  and 
give  such  notice.  CoghXan  y.  Din9' 
more, 4^ 

2.  B  ieenu  that  an  indorser  of  a  note^ 
who,  bein^  informed  by  the  maker 
that  he  wiU  be  unable  to  pay  the 
note,  receiyes  from  him,  without 
the  holder's  knowledge,  a  part  of 
the  amount  of  the  note,  promising 
to  pay  the  note  at  maturity,  and 
giye  the  maker  further  time,  does 
not  thereby  waiye  demand  and 
notice  of  non-payment tdL 

See  CosTRAOTs,  1,  9. 

WTTNESa 

1.  An  agreement^  by  which  a  person 
is  to  be  paid  a  stipulated  sum  for 

S'ying  testimony,  on  the  condition 
at  it  leads  to  the  termination  of 
a  suit  fayorable  or  satisfactory  to 
the  other  oontracting  party,  wno  is 
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a  wtf  to  80oh  %  mat,  is  iDegal  and 
TOid.  IhOak  T.  Ortgofy  et  aL,  116 

%  Where  partiei  to  an  action  involv- 
ing the  question  of  the  Talidity  of 
a  patent^  entered  into  an  agveement 
with  one  who  was  qoahfiM  to  tes- 
tify as  an  expert^  by  which  the 
former  paid  the  latter  $1,000 :  and 
fbrther  agreed  to  pay  him  $2,000, 
npon  the  oondition  that  the  infor- 
mation posaeaaed  by  him,  or  the 
testimonT  given  by  him,  should 
enable  uem  to  aqooeed  in  the 
action ;  and  further  agreed  to  pay 
him  hia  traveling  expenses,  and  the 
usual  per  diem  of  an  expert,  he 
agreeing,  in  oonaderation  of  the 
|>remi8es,  to  "  hold  himself  at  all 
times  in  readiness  to  give  his  testi- 
mony, or  to  impart  his  information, 
as  above,  as  an  expert  in  said  mat- 
ters:" 

ffMy  That  the  whole  agreement  was 
void ;  and  that  he  comd  not  recover 
even  hia  fees,  as  expert  and  his 
traveling  expenses. id. 

8.  The  testimony  of  a  witneai,  that 
he  is  somewhi^  fiuniliar  with  book- 
keeping and  accounting,  and  show- 
ing a  somewhat  intimate  fiuniliar- 
ity  with  the  bookkeeper's  services 
which  are  the  subject  of  the  action, 
establishes  his  competency  to  tes- 
tify to  the  value  of  those  services. 
SooU  V.  LiUaUkal, 224 

i.  It  is  error  to  permit  a  witness  who 
knows  nothing  of  the  services  in 

Snesticn,  exoept  as  instructed  by 
le  evidence  he  has  heard  at  tlie 
trial,  to  testify  what,  upon  the  evi- 
dence the  services  are  worth.. .  .mL 

&  A  deposition  is  not  to  be  exduded 
on  the  gpround  that  the  witness 
was  incompetent,  by  reason  of  in- 
terest, at  the  time  when  it  was 
taken,  if  his  oral  testimonv  would 
be  competent  by  law  at  the  time 
of  the  trial,  notwithstaniding  the 
existenoe  then  of  the  same  interest 
lUidm  et  aL  v.  Ldlmi  et  aL,.  .436 

€L  In  order  to  exdude  a  question 
which  oaUa  for  the  opinion  of  a 
witoeaa,  for  the  reason  that  he  has 


not  been  shown  oompetemt  m  aa 
expert,  such  reason  moat  be  ^Mci- 
£ea  in  the  objection.  A  geoenl 
o^eotion  is  {unoperly  overmM. 
MaUon^ekBlr.  PeriiatetaL,.  .673 

7.  The  testimony  of  a  witness  as  to  a 
matter  of  fact  is  not  affected  by 
proof  that  he  was  a  public  officer 
required  by  law  to  make  a  record 
of  the  &cts  in  question ;  and  tbat 
such  record,  as  originally  made  by 
him,  did  not  contain  a  statement 
oontained  in  his  oral  testimoDy. 
Hence,  proof  of  the  alteration  of 
the  record  by  subsequent  inaeflioii 
of  audi  statement  is  inadmintble  to 
contradict  hia  oral  testimony. . .  .«L 

WRECKa 

1.  Where  a  vessd  becomes  a  wreck; 
and  sinks  in  navigable  waten,  witlh 
out  fault  of  the  owner,  and  ao  asto 
be  immovable  by  ordinary  meaoi^ 
if  the  owner  or  any  tranmree,  in- 
stead of  abandoning  it,  retains  so^ 
possession  and  eontrol  as  the  thing  ' 
18  susceptible  o^  he  is  not  liij>le  for 
any  injury  occurring  while  he  b  in 
the  exercise  of  due  care  and  diM- 
genoe  to  prevent  it  So  long  as  he 
is  using  all  reasonable  means  to  ef- 
fect its  removal,  without  being  aUs 
to  accomplish  it,  he  is  not  fiable  for 
any  damages  resulting  from  tiie 
m«re  hct  of  its  non-removaL  fly- 
fer  et  aL  V.  Ths  AibmHe  MMitui 
Mnuxmee  Ckmpamf  et  aL, 369 

Z  He  is  not  under  any  legal  obiwa- 
tion  to  attenmt  to  remove  tiie 
wreck;  and  if  he  choose  he  may 
abandon  it,  and  from  that  time  hii 
liabitity  will  ceasCL     (Ar 

WOBTH,  Oh.  J.) 


3,  Negligence  in  the  use  of  meaiiB  to 
remove  the  wreck  is  not  necoosa 
rUy  established  by  proof  that  ikm 
means  first  employed  were  inade- 
quate. If  thev  were  such  as  the 
best  skill  and  the  largest  experienoe 
selected,  in  good  frith,  as  adapted 
to  the  end  to  be  aooompUshed, 
negligence  cannot  be  predicted  of 
their  failure.  The  owner  is  not 
reflponsible  for  friling  to  remove 
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the  wreck  ]i|  after  haTiiig  made 
proper  arrangemente  for  carrying 
on  the  worie,  thoee  arrangements 
ftuled  without  any  £uilt  on  his 
part id, 

4  It  la  not  incompatible  with  the 
owner's  du^  for  him  to  adopt  a 
plan  for  the  remoTaL  which  em- 
oracee  the  design  of  earing  as 
much  as  poesible  of  the  wreck  and 
cargo. • id, 

5.  Where  a  Teasel,  alongside  of  a 
public  pier  in  the  cit^  of  New 
York,  was  burned  without  any 
fault  of  her  owner,  and  sunk  to 
the  bottom  near  the  mouth  of  the 
slip  or  basin,  thereby  obstructing 
the  slip  and  Dulkhead  so  as  to  pre- 
Tent  other  vessels  from  coming  in, 
and  the  defendants,  insurance  com- 
panies^ which  had  insured  undi- 
Yided  interests  in  the  vessel,  and 
had  accepted  an  abandonment 
made  by  such  insured  owner,  after 
the  loss,  employed  a  man  of  ao- 
kaowledged  skill  and  ability  in  the 
business  of  wrecking,  who  dili- 
gently prosecuted  hu  efforts  to 
raise  it  until  his  method  fiuled, 
and  he  left  the  work,  when  the  de- 
&nduits  employed  another  man  of 
equal  doll  and  abili^,  who  adopted  | 


another  plan,  and  oontinaed  dili- 
gently working  until  stopped  by 
cold  weather,  nearly^  a  year  after 
the  yessel  suoJc,  and  in  the  follow- 
ing spring  resumed  the  work,  but 
was  soon  stopped  when  very  near 
completing  it)  by  the  oi^  authori- 
tieS)  who  took  exdusiye  posseanon 
and  control,  and  who  finally  re- 
moyed  the  wreck : 
EM^  1.  That  the  defendante  were 
not  liable  to  the  owners  of  the 
pier,  for  its  use  in  the  proeecution 
of  weir  work,  or  for  damages  in 
obstructing  the  basin  meanwhile^ 
since  these  &ct8  did  not  show  any 
neeligenoe  on  their  part 

2.  That  the  derendants  were 
not  liable  for  any  delays  occurring 
after  the  city  authorities  took  poa- 
session  and  control 

3.  That  the  defendants  were 
not  liable  for  any  injuries  to  the 
pier,  done  in  the  course  of  the 
work  prosecuted  by  the  oontrao- 
tors  employed  by  them. 

4  That  the  alioTe  facts  wpearing 
irom  an  the  plaintiffs'  eyidence  at 
the  trial,  the  plaintiib  were  not  en- 
titled to  haye  the  cause  submitted 
to  the  Jury ;  but  it  was  proper  to 
instruct  the  Jury  to  render  a  ver- 
dict for  the  defendant&  (Babboub 
and  MoMiLL,  J.  J.,  dissented.)  .  .id. 
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